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PREFACE. 


a new book than a new edition, the contents 
In' , ti<f increased three-fuld, and the matter of fV brgj;. 
edition (so far as it is now relevant) having been rc-eami 
n a now shape. A Code of Evidence, constructed with 
|jpecial reference to the requirements of the country. r fim 
how been substituted for the former fragmented :y and. 
unsatisfactory state of the law described at pages 15-^37 of' 
the following TrdrodvMion. So important a change in ‘he 
subject-matter of the wink has necessitated a change to *h$ 
plan and object of the work it#flr. This plan and objeefe : 
may now be thus described. 

Tin.- Evidence Act. like every Code, consists of a number 
of abstract rules. In order to understand fully these voles,; 
a knowledge of principles is required, which oa not : ; JK» v eqn,~;i: 
vt'ved by the provisTuns^f an Act of the Log bbtinfo, aitd'd 
which must be acquired horn sources </./ior.s ary sUth ,, 
flic iw.i f ri7 .-g ^theAtbjcct. the proper applieat, -a of- g 
will be fetter airFiuore fully <&>iu prehended n 
as the origin, tin development, and the history ■>( 
ciplcs upon which it is founded are known air uuderstoijd. 
Acquaintance with the stages through which •. has 
and the alterations to which it has been Iroui ■■me 
subjected, can alone account for and explain Us jaxsmtt 
shape and the language in which it has bed i)<‘-83fy JtYof? 
mitigated. Every word of the abstract pivqiosi.ioii 
it is expressed has been deliberately chosen v«th. - 

to some decided ease, to some doubt that has been raised 
and solved, to some improvement introduced, to some 
alteration deliberately made. I have endeavoured in the 
following pages to supplement the Act itself with this 
information so necessary to its full comprehension. ThoAet 
has been expressly based upon the English Law of Evidence, 
modified to suit the requirements ot India. \ Iwtv.e referred to 
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English oases to explain the origin and nature anti develop - 
ment of the principles of English law — I have referred to 
Julian eases to show where and why these principles have 
been modified in applying them to India. If I have gone 
somewhat further and referred very largely to ; ■ A- led 
by the Privy Council and by the highest courts in ii. ’’a 
upon matters in respect of which the new Act has expressly 
promulgated a rule bfcfore tacitly followed ratlmr than* 
introduced any change; or upon matters which a scient i tie 
treatment might put aside as not properly belonging to the 
province of Eridtuuv — I trust that my unscientific dealing 
with the subject will find with my critics some apology in 
the light thrown by thesi) mil tit/ ri mv* upon 

the subject itself. In truti , 1 have willingly sacrificed the 
scientific to my conception of the useful. r l lie student who 
comes to read with a previously acquired stuck of English 
knowledge only, will, I trust, find the advantage uf having 
this knowledge placed in juxtaposition "kh Indian things 
and Indian eases, which will he they core readily understood 
far means of this juxtaposition, and the light tint- struck 
bv comparison. The native of India, whV is i-unt 

W h- s 1 1 -system on which the Act is 1 wised, and by 
whom therefore the abstract language of the Act. must he 
I msread ily comprehended, will. 1 hupe.be materially assist, .-d 
oy having this abstract language applied to and explained 
by things and eases which lie does understand. 'Hie judi- 
cial functionary of some standing who may have dreaded 
the (to him) difficult task of unlearning the old and learning 
the new, will l»e, perhaps, surprised to find how very little 
of what is really new the Act contains; and how much con- 
sists ot ‘ old triends with new faces. The most important 
changes which he will find — and these can lx; to him no 
unpleasant ones — are that rules, which were l adore followed 
doubtfully and without authority, are now authoritatively 

kut^down for his assistance and guidance and that sys- 

teut aYtd method and uniformity have lieeri substituted for 
confused andisyiated rules of uncertain and doubtful mm!i 
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•ation. 1 ha. vo endeavoured to explain and illustrate each 
principle involved with sufficient fulness to make the woik. 
sufficiently elementary in character to suit the requirements 
of those who approach the subject for the first time and 
witli^ufTRiy previous acquaintance therewith. 

The second Section of the Evidence Act expressly saves 
the pro ri^ ions of it n y Statute, Author ICyahition hi force hi 
any pact of British India and not expressly repealed by 
the Bride nee Act itself I have endeavoured to include in 
this volume all outstanding rules of cvideYice thus expressly 
saved and to ho found scattered through the Acts of 
Parliament applicable to India* the old Regulations, the Acts 
of the Supremo Legislative < bund] of India, and the A^ets of 
the local Legislative Councils of Bengal, Madras, and Bombay. 
A. glance under the titles Arp lluun.ATuew Statute, in the 
Index will give an idea of the extent of the work done in 
this direction, f have some eoididetiee that nothing has 
been omitted, though it may be that J have included some- 
what that, in the <>pim<*i of some, ought as well have L - a 
left out. The text of the Act has btvU rej winb d * vfi 
greatest t*are 'An*:*: ihe copy published in the 'THik 

amendments made by Act Wild of 1872 have vie-n boro?* 
dared info tie* text, which can therefore be <;cp> obrd iqdfi 
as containing the law exactly as it stands a' LtOe ff 
the publication of this edition, 

Ihe In than h*ud* ace Art is one of the latest & 
to that IkmIv of codified law, the first portion of wluefi, viz}, 
u The (\)d* of* t V ell Procedure'* ((.bditieatiou of adjective 
civil law), was enacted in 1851b The Indian Penal Conte 
(( bdifieatiou of substantive criminal law) followed in 1800. 
The Code of Criminal Procedure (Codification of adjective 
criminal law) was first passed in IhOi, and lias been re- 
enacted in an amended and improved form in 1872, Portions 
if substantive civil law have been codified in w The In^ipa 
^accession Act, 1865" “ The Indian Divorce Act „ l 80yd inf 
The Indian Coni r<iet Act, 1872. The work that is thm 
♦eingdone in British India will hemifter tbr\ an iiujpo' uui 
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page* in the history of Oreat Britain, and its effects will. 
all human probability, react upon England herself. When 
Koine allowed the lV«u tor’s edict to modify and temper the 
jus civile with the broader principles of the jits gentium , 
making a necessary concession to her own progress ar<*l to 
the wants of the many new citizens, which were added tv. 
her ever-widening circle, -she laid the real foundation-stone 
of that grand structure which has outlived the ruin and fall 
of her material empire. The jus honorarium, offspring of 
the union of the 'jus ci rile and the gb/s gentium, not only 
fulfilled the requirements of its own time and nation, but also 
generated that system of law which to this day exercises its 
influence upon Europe. So it may well bo that the work 
which England is doing in India will in time reaet upon 
herself and bring about that simplification and codification 
which have been long spoken of, but the accomplishment of 
wfyich has been beset by difficulties hitherto insuperable. If 
this result is ever to be rea fixed, and if \L is to bo at till attri- 
butable to the success of the Indian ^do, that must 

lie ir^frib h rc bh . In order to achieve Mich aMicn\s> f the ( 'ode* 
must be administered by mmi whoo* **due**i**?fln ftty i>. m4. 
merely limited to the letter of the (ode* thrmsolve-v The 
nile itself will be often misunderstood where the reason <4 
the rule is not known. Those will b«*st understand and 
rule who know the* object- and intention with 
"winch it was framed, and with which the language* in which 
it is expressed was selected. Language, like other things 
human, is imperfect; and how great soever be* the precision, 
with winch it is chosen, however superior be. the skill of 
the draftsman, tin* language of every (‘ode needs to be 
supplemented by the knowledge just deserilxsf and the 
mind of the reader to trained by the study thereof 
The following pages are an attempt to put this knowledge 
'iij yn accessible shape and so contribute to the end indicated 
so 4ar as concerns one portion of the codified Jaw of India, 

JEwitf '1ml. fan 
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INTRODUCTION. 


Functions of a 0<mrt 
*f Justice. 


§ i. Tiie functions of a Court of Justice arc twofold, 
viz., 1st, to ascertain the existence 
or non-existence of certain facts; 2nd, 
by applying the substantive law of the 
land 1o the facts thus ascertained, to declare the rights or 
liabilities of parties in so tar as they are affected by such* 
(acts. For example, in a criminal trial it must first be 
ascertained whether the prisoner committed certain acts 
or was guilty of certain omissions and if it be shown 
that he did commit such acts or was guilty of such omis- 
sions, the Court proceeds to annex f \hc legal consequence, 
r/r., declare him liable- to a certain punishment. In a 
civil trial, in tin* same mamrer, the Court has first to ascer- 
tain whether the parties did certain acts, or whether a 
certain state of things ‘ exists, — as for instance, whether 
the defendant executed to the plaintiif a certain bond; 
or whether the plaintiif is the legitimate son of a certain 
person, and, therefore, rightful heir to certain property, 
to which he asserts that he is entitled under the laws of 
inheritance; or whether a certain house is out of repair, 
in respect of which damages are claimed from a tenant 
who had covenanted to keep it in repair; or whether a 
certain stream is fordable which separates accreted soiL 
from the plaintiff's estate (see Bengal Ileg. XI of 1825)* 
The execution or non-execution of the bond, the state of 
repair or non-repair of the house having been established, 
the Court annexes the legal consequence, viz., declares the 


1 I do u«*t regard the * uf»>ret'wcui of the rights or liabilities thud declared as 
one uf the. proper functions of a Court of Justice. In civil cases itt India the 
Courts perform this duty, hut it is really a ministerial duty. 
j 4 See Section 32 of the Indian renal Code. 

'the definition of Maef' in the Indian Evidence Act include* a 4 shite of 

things," See Section J, 
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def^fittiiyliable to pay or not to pay a certain amount of 
money. The fact of legitimate sonship, or the fordability 
or non-fordability of the river being proved or disproved, 
the Court declares that the plaintiff has or has not a right to 
the possession of certain property. If the facts of each case 
were undisputed, if there was no contention as to whether 
certain acts had been committed, or as to whether or not a 
certain state of things existed, the Court would merely 
liave.to apply the substantive law and to declare the 
consequences resulting from such application,— a duty 
which, though it might occasionally be one of considerable 
difficulty, would, in the great majority of cases, be sufficiently 
simple. But men, through misinformation, mistake, mis- 
understanding, and human imperfection, and occasionally 
from less excusable causes, scarcely ever admit or are 
agreed about the facts ; and the Court, before it can apply 
the substantive law, haa to sift out from a mass of contra- 
diction, misconception, error, of teif stupidity, and sometimes 
dishonesty, fraud, and falsehood, the true state of the facts 
upon which it is called to Adjudicate. The means whereby 
the Court informs itself of the existence of these facts is 
called Evidence. 1 

§ 2, The word “evidence” is derived from the Latin 

, word “ evidens,” “evident,” which 

Meaning; of the word . , i » , 

“Evidence.” means to show clearly ; to make 

clear to the sight ; to discover clearly \ 
to make plainly certain ; to ascertain ; to prove.” 


1 u Every judicial proceeding whatever has for its purpose tho ascertaining 
of some right or liability. If the proceeding h criminal, the object is b> ascertain 
the liability to punishment of the person abased; if the proceeding *« civil, the 
object w to ascertain some right of property or of data*, or the right of one 
party, and the liability of the other, to some form of relief. Ail rights and liabili- 
ty are dependent upon ami arise out of/eu*, and facts fall into two damn, 
time which can, and those which cannot, perceived by the senses. ’— faport 
of the OKUct CommUt^e on tht E?v fence Bill, See pat, p. 22. 

“1“ or<ler that tll<! • ,ull K e upon » 'judetiot. in litigation, it is necessary 

that the parties to 'he action should satisfy him of the truth of the f,ut* submitted 

L thejr mttsl n,H only * Mh{ y u,c -M?*'; they must also provo 

theyactr adduced. Facts that must be proved, and such as affect and nrc rel Jlt>t 

2 '1, g,V l n arc U ” c - crUin fac «f-that is, such a* at* disputed bfiST 
other party. -Modem Oman Law, bg Tomlin* and Jcncken, p. 92 . 
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“Evidence,” says Blackstone, “signifies that which, 
demonstrates, makes clear, or ascertains the truth ol l * he 
very fact or point in issue, either on the one side or ou 
the other.” 

“ The word evidence,” says Mr. Taylor, “ includes all 
the legal means, exclusive of mere argument, which tend 
to prove or disprove any matter of fact, the truth of which 
is submitted to judicial investigation.” 

§ 3. Mr. Bentham has used the phrase ‘ substantive law ’ 
to designate that law tvhicfi the 
jJivc'uS™ imi ' Ad ' Courts are established to administer 

as opposed to the rules according to 
which this substantive law is itself' administered. These 
last, or the rules of procedure or practice, he has termed 
“ adjective law.'' "What Mr. Bentham calls ‘substantive 
law,’ was styled in a report presented to the Prussian Gov- 
ernment in 1811, ‘ material law a id what Mr. Bentham 
calls ‘ adjective law ’ was there styled “formal law." 
The former metaphor is dwnvn from the language of the 
yrnmmarinns ; the latter from that of the logicians. 1 The 
“ Indian Penal Code’ 4 (Act XLV of 1860, amended by 
Act XXVII of 1870) is substantive law, and together with 
j some other provisions contained in 

1 various special * and local 3 laws, forms 

the wliole of the substantive criminal law administered 
in British India. The Code of Criminal Procedure (Act X 
of 1872) is, ou the other hand, adjective law. So also the 
Code of Civil Procedure (Act VIII of 1859, amended by 

1 Substantive law, or the law which the Courts arc appointed to administer* is 
culled by the French lawyers k jowls da droit : adjective law, or the rule* accord- 
ing to which the substantive Jaw is to bo adiuiimtered, they call la Jormt* 
Mr. Auslin does not. like t he phrases 4 substantive law’ ami k adjective law,’ though 
he uses them largely in elucidating his own plan. His objection against them is 
that they suggest a wrong basis of division according to his very elaborate con- 
ception of what a scientific division should be, See Lectures xxxv and xlv, pp + 011 
and 78# of edit ion of 184W, by Mr. Robert Campbell. 

* “A ‘special law* is a law applicable to a particular subject, *’ — Section 41 c* 
t y$ Indian Penal Code. 

• * 4 A * local law ’ is a law applicable only to a particular pari of British India.” 

— 42, id, ' > " 
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Act /’IXJII of 1861 and other Acts 1 ) is adjective law. 

substantive Civil law of British India has not as yet 
been codified. It is to be found in various Acts 8 of the 
Indian Legislature, in the Hindu and Mahomedan law ; 8 
and, for cases not thus provided for, in the broad rule of 
justice , equity , and good conscience 4 prescribed to the 
Civil Courts in India as the rule of decision from the time 
that such Courts were first established under British rule. 
To these must be added, in so far as relates to the Pre- 


1 See the Author's u Chronological Table and Index to the Indian Statute 
Book,” under Act VIII of 1859. 

• Those curious to follow out Ahe subject can complete a list of these Acts by 
referring to the A Jthor’s u Chronological Table and Index to the Indian Statute 
Book,” Title “ Civil Law” in Index. 

® Questions regarding succession, inheritance, marriage, or cast*-, or any reli- 
gious usage # or institution, are to be decided according to Mahomedan law where 
the parties are Mahomedans, ai^l according to Hindu law where the parties are 
Hindus, except in so far a3 such taw has by Legislative enactment been altered or 
abolished, see Section 24 of the Bengal Civil^Courts Act (VI of l*7i) for the 
Provinces under the Lieutenant-Governors Bengal and the North-Western Pro- 
vinces; Section 5 of Act IV of 1872 for the Pan jab ; Section Id, clause 1, Regu- 
lation III of 1802 for the Madras Presidency; Section 20. Regulation IV of 1S27, 
which substitutes in the Bombay Presidency “ tin? usage of the country in which 
the suit arose — if none such appear*, the law of the dt fondant Sot rion Si, 
Act XXXII of 1871 for Oudh ; and Section f., Act VII of 3*72 for Burma!*. For 
the High Courts in the exercise of their Ordinary Original Civil Jnrisdtt qW, hoc 
clause 19 of the Charter of 1805 of the Bengal High Court (which mint be read 
with clause 18 of the Charter Of 1802, and with the letter from the Judge** <»f the 
old Supreme Court, dated 10th October 1*39, which will be found at p. 22, Vd. I 
of Morley’s Digest), and the corresponding clauses of the Bombay and Madras 
Charters. For the same Courts in the exercise of their l.strnordinnnj Original 
Civil Jurisdiction , see clause 20 of tiie Bengal Charter of 1*05, and the corre- 
sponding clauses of the Bombay and Madras Charters, and clause 13 of the North- 
Western Provinces Charter. The High Courts in the exercise of their Civil Appel- 
late Jurisdiction are to apply such law or equity and rule of g*xxl conscience as 


the Court in which the proceedings in the case were, original ty instituted ought 
to have applied, see clause 21 of the Bengal Charter of 1895 and the correspond- 
ing clauses of the Bombay and Madras Charters, and danse 14 of the North- 
Western Provinces Charter. 

4 See Section 21, Act VI of 1872 for the Provinces under the Lieutenant-Gov- 
ernors of Bengal and the North-Western Provinces; Section (5, Act IV of 1872 
lor the Panjib ; Section 17, Regulation II o! 1802 lor the Madras Presidency ; 
Section 20, Regulation IV of 1827 for the Bombay ProMcncy; Section 31, Act 
XXXII of 1871 for Ouilb Section 6, Act VII of 1872 for Uurimib , ami the prev\- 
om pole for the Il.gh CourU in the exercise of their Civil Jurisdiction, Original 
ana Appellate. 
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sulency towns, the Common and Statute Law whici. nre- 
vailed in England in the year 1726, and which has not sin 
been altered by Statutes extending to India or by the Acts 
of the Legislative Council of India — the Statute Law ex- 
pressly extending to India, enacted since 17£6, and not 
subsequently repealed — and the Civil Law as it obtained 
in the Ecclesiastical and Admiralty Courts in England. 

§ 4. liules of procedure, rules of pleading, and rules of 
evidence, all fall under the head of 

Distinction ix-twecn Adjective Law ; but no very accurate 

Procedure and Evidence . , , , . 

not accurately observed, line of distinction has been observed as 

to what forms the appropriate province 
of each set of rules respectively.. Most English treatises 
on the law of evidence deal with many topics which do not 
properly fall under this head, and which, according to a 
more scientific classification of the subject, would belong 
to the domain of procedure. To # %ive an example, the 
Code of Civil Procedure enacts that — “ The Civil 
Courts shall not take cognisance of any suit brought on a 
cause of action which shall have been heard and deter- 
mined by a Court of competent jurisdiction in a former 
suit between the same parties, or between parties under 
whom they claim;” and the Code of Criminal Procedure 
(Sec. 460) enacts that a man shall not be tried again for an 
offcuce for which he has once been acquitted or convicted. 
The precise effect of these provisions in each of the vari- 
ous cases to which they have to be applied, involves many 
nice and intricate questions : but the whole matter is con- 
cerned not with ‘ evidence ’ but with ‘ procedure; ’ and such 
is the view that has rightly been taken by the authors of 
the Italian Codes. 1 

§ 5. The real use and importance of rules of evidence 
have not always been clearly under- 

Misapprehensions as to 8 tood ; and the value of such rules 
the true use of Rules of , , , 

Evidence. has been iu consequence underrated 

by persons, who, by reason of this 


# 

* Mr. Stephen's Speech— Pr&x&Hni? of th$ LegidtUm* Comcti, March 187& 
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misunderstanding, have expected them to accomplish im- 
.^^ssible results, and have as a matter of course been disap- 
pointed. The exaggerated pretensions of the authors of 
certain systems, ivho have aspired at the complete dis- 
covery of # truth (and, as might have been expected, 
have failed), have also done much to create dislike 
and distrust of any rules whatever on the subject. 
Archbishop Whately has shown that most of the 
complaints made against Logic are due to similar causes : 
and it may be observed that each system in its turn 
has been expected to accomplish what properly falls 
within the province of the other. It has been objected 
against Logic , for example, that it leaves untouched the 
greatest difficulties, and those which are the sources of the 
chief errors in reasoning, viz., the ambiguity or indistinct- 
ness of terms, and the doubts respecting the degrees of 
evidence in various propositions, — an objection which is not 
to be removed by any' such attempt as that of Watts to lay- 
down “ rules for forming cleat- ideas,” and “for guiding 
the judgment ; ” but by replying that no art is to be cen- 
sured for not teaching more than falls* within its pro- 
vince, and, indeed, more than can be taught by any 
conceivable art. Such a system of universal knowledge 
as should instruct us in the full meaning or meanings of 
etery term, and the truth or falsity, certainty or uncer- 
tainty, of every proposition, thus superseding all other 
studies, it is most unphilosophical to expect or even to 
imagine. And to find fault with Logic for not performing 
this, is as if one should object to the science of optics for 
not giving sight to the blind ; or as if one should complain 
of a reading-glass for being of no service to a person who 
had never learned to read. In fact, the difficulties and 
errors above alluded to are not in the process of reasoning , 
itself (which alone is the appropriate province of Logic), 
but in the subject-matter about which it is employed, 1 


* WhaWy't Logie, Introduction, $ 6. 
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§ 6. Similarly, there are two problems, and .thot,' by 
far the most important of any whic’ 

dcJS C will R “?t 8 a2i8? V1 ' a Ju,1 S e ha8 t0 solve > upon which 

rules of evidence throw' no light at 
all, aud on which they are not intended to throw any light. 
No rule of evidence that ever was framed will assist a 
Judge in the very smallest degree in determining the 
master question of the whole subject — whether and how 
far ho ought to believe what the witnesses say ? Again, 
rules of evidence throw no light on a further question of 
equal importance which belongs to the domain, not of Evi- 
dence, but of Logic — what inference ought the Judge to 
draw from the facts in which, after considering the state- 
ments made to him, he believes ? In every judicial proceed- 
ing whatever, these two essential questions — Is this true ? 
and, if it is true, what then ? ought to be constantly pre- 
sent to the mind of the Judge ; but, the rules of evidence 
do not throw the smallest)* portion of light upon either of 
them ; and persons who arc absolutely ignorant of those 
rules may occasionally give a much better answer to each 
of these questions than risen to whom every rule of evidence 
is perfectly familiar. A more or less distinct perception 
of this, coupled with impatience of the exaggerated pre- 
tentions which have sometimes been made on behalf of the 
rules of evidence, are the principal reasons for the distrust 
and dislike with which they are at times regarded, and 
which are merely a particular application of the vulgar 
error which in so many instances leads people to depre- 
cate art in comparison with nature: as if there were any 
opposition between the two, and as if true art did not pre- 
suppose and depend upon nature. The best shoes in the 
world will not make a man walk, nor will the best glasses 
make him see, if he be wholly lame or blind: so the best 
rules of evidence will not supply the place of natural 
sagacity or ol a taste for and training in logic ; but it no 
more follows that rules of evidence are useless as guides 
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to /lilt I k, than that shoes or glasses are useless as assist- 
ances to the feet and to the eyes.* 

§ 7. The objection against rules of evidence, namely, 
that they are useless, inasmuch as it 
Ruk b iToi 0 s”d«eci“ StSUCh is possible without any such rules to 

try cases and adjudicate correctly, see- 
ing that men in the ordinary concerns of life, without any 
such rules to guide them, act with safety upon the state- 
ments of others and discover with sufficient certainty those 
facts which ought to influence their conduct, may be 
compared to the popular objection made against Logic, 
that men may reason very well who know nothing of 
it. Now, in every instance in which we reason , a certain 
process takes place in the mind, which is one and the same 
in all cases. Many persons are not even conscious of this 
process -in their own minds, much less competent to ex- 
plain the principles which it proceeds. 3 This indeed 
is, and cannot but be, the case with every other process 
respecting which any systenf has been formed ; the prac- 
tice not only may exist independently of.the theory, but 
must have preceded the theory. * There must have been 
language before a system of grammar could be devised ; 
and musical compositions previous to the science of music. 
This shows the futility of the objections above refer- 
red to. The parallel instances adduced show that similar 
objections might be applied in many other cases, where 
their absurdity would bo obvious ; and there is no ground 
for deciding thence that system has no tendency to im- 
prove practice.* A rightly-formed system docs not cramp 
the natural powers, but assists them. 


1 Mr. Stephen’s Speech — Proceeding of the Ltgulative Council, April 18, 1871. 

• Ju.-it as of the many million 1 * ! on the fact uf the globe capable of walking, 
bat few can explain the exquisite machinery of the human frame which enables 
the biped by the exercise of the will to progress, to recede, to go sideway* at any 

angle, and to turn round. 

* See Whakly') Logic, Book 1., § 1. 
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§ 8. In addition to what has been just said, the real use 
and importance of rules of ■ evide"oe 

Evidence' 0 ° f R “ 1CS ° f wiU be further Bhovn by the follow- 

ing considerations : 1 Those systems, 
which, like the French, dispense with all rules of evi- 
dence, obtain no other result from the want of* them than 
floods of irrelevant gossip and collateral questions suffi- 
cient to confuse the strongest head and distract the most 
attentive mind. This will be readily intelligible to any 
one who has been present at the proceedings of an ordinary 
Court of Criminal Justice, where English rules of evi- 
dence prevail, and at the proceedings of a Court-Martial.* 
An ordinary Criminal Court neve/ gets very far from the 
point, but a Court-Martial continually wanders into ques- 
tions far remote from those which it was assembled to 
try. 8 The result of the introduction of collateral and 
irrelevant questions is to prolong #and extend the pro- 
ceedings of a Court of. Justice to an inconvenient and 
useless extent. Now, the practical effect of rules of 
evidence, as shown by the operation of such rules in 


* *• A youthful Achillas” sav* Archbishop Wlmloly, u may acquire nktll in 
hurling l lift javelin under the instruction of a Chiron, though the master may 
not be able to compote with the pupil in vigour of arm. * * * * It 

has been truly observe! that *guui«»us begins where rules end/ But to infer 
from this, as some seem ilisjvoM.nl to do, that m anv department wherein genius eau. 
be displayed, rules must be useless, or useless to those who possess genius, is a very 
rash conclusion. What 1 have observed elsewhere concerning la>gic, that ** a 
know lege of it serve* to save a tnufr of ingenuity,” holds good in many other 
depart .incut* also. In travelling through a country partially .settled am! explored, 
it is wise to make use of charts, and of high-roads with direction -posts, as far its 
these will serve our purpose, and to reserve the guidance of the compass or the 
stars for places where we have no other helps. In like manner we should avail 
ourselves of rules as far as we van receive assistance from them, knowing that 
there will always be autllcievu scope for genius in points for which no rules can bo 
given.” Wkaiebfs lthtforie % p, vi. of Preface. These remarks apply with 
equal if not greater force to rules of evidence. 

* The case of the monk L^otade, the affair of St. Cyr, and the case of 
Francois Beamier given at the end of Mr. Stephen's “ General View of the Criminal 
Law of England,” afford at once instances and proof of this. 

• Mr. Stephen's Speech — Proceeding* of the h gisiaUr^ Cmmil^ April 18, 1871, 
See also some excellent remarks on Courts-Martial in Warren’s Law Studies, 
Vol. II., p. 102d. The new Indian Evidence Act applies to Courts - Mar tiaL 
8<* *. L 

It 



10 


INTRODUCTION. 


Engjjsh Courts of Justice, is to exclude collateral and irre- 
lyyant matters, aud therefore to shorten the proceedings, 
while at the same time consolidating and strengthening 
them. All Judges cannot possibly be expected, having 
regard to the average of judicial ability, to kuow how to 
set limits to the enquiries iu which they are engaged ; yet 
if they do not, an incalculable waste of time and energy, 
and a great weakening of the authority of the Court, is 
sure to follow. 1 * * 4 * * * 

These evils are wholly prevented, or to a great extent 
obviated, by proper rules of evidence. Such rules are 
also of pre-eminent importance for the purpose of pro- 
tecting and guiding the Judge in the discharge of his 
duty.* This consideration is especially valuable when 
applied to India, where the great majority of judicial 
officers have had no previous professional training, and 
where in almost all Mofussil Courts no assistance is deriv- 
able from a trained Bar. m 

§ 9. Rules of evidence ara further of peculiar value 
to the Judge as furnishing him with 
of*Truth! a,ae 88 Tests solid tests of •truth; 8 * and this they 

do, not (as certain continental systems 
aspire to do) by constituting a scientific machinery by which 
truth as to facts and as to men’s actions can be ascer- 
tained somewhat as physical truths can be ascertained by 
the processes in use among men of science ;* but by 
applying negative tests, warranted by long and varied 
experience, as to two great points,* namely — the relevancy 


1 Mr. Stephen's Speech — Proceeding# qf the Legislative Conned, April 18, 1871. 

• Ibid. 

• Ibid. 

4 Mr. Maine’s Speech— Proceeding# of the legislative Corned, Deember 

IKtJX. 

• Elsewhere in his speech Mr. Stephen » u A Jew of Evidence properly 

constructed would be nothing lew tlwn an Application of the practical experience 
acquired iu Court* of law to the problem of enquiring into the truth M to cots* 
tro verted questions of fact.” Those who would dispense with nil roles of evidence 

would do well to remember that the experience of an individual is hut u email 
drop i*i the sea of the added experience* of ell the individuals who hove followed 
my profession or pursuit from the beginning. As to whether rules of evident* 
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of facts to the question to be decided by the Court ; and 
the sort of evidence by which particular facts ought to «lje 
proved. They may, in the broadest and most popular 
form, be stated thus : — “ If you want to arrive at the truth 
as to any matter of fact of serious importance, observe 
the following maxims : — First , if your belief in the 
principal fact which you wish to ascertain is to be, after 
all, an inference from other facts, let those facts, at all 
events, be closely connected with the principal fact in some 
one of certain specific modes. Secondly, never believe 
in any fact whatever, whether it is the fact which you 
principally wish to determine, or whether it is a fact from 
which you propose to infer the existence of the principal 
fact, until you have before you the best evidence that it 
to be had : that is to say, if the fact is a thing done, have 
before you some one who saw it done with his own eyes ; 
if it was a thing said, have before ytfu some one who heard 
it said with his own ear^; if it was a written paper, have 
the paper before you and read it for yourself.”’ 

§ 10. The history of the administration of justice in 

Proof of tho utility of Iudia furni8hea conclusive proof of 
Bnoh rules drawn from the utility of rules of evidence and 

lnd,a ' the necessity for some such rules 

in order to the success of a system, however well con- 
stituted otherwise. Unfettered by any rules or re- 
straints, the Courts away from the Presidency towns 


could bo abolished even by express enactment of tho Legislature, Mr. Stephen for- 
cibly remarked as follows “ There is a sense in which it may be said with perfect 
truth that even Legislative power is unequal to tho task of abolishing rules 
of evidence* No doubt, it is competent to the Legislature to provide that no rules 
of evidence shall have the force of law ; but, unless they expressly forbid all 
Courts and Judges to act upon any rules at all, or to listen to any arguments as 
to the manner in which they shall exercise the discretion with which they are 
invested (propositions too absurd to state or to discuss), the Judges infallibly 
will hear f and will be guided by, arguments upon the subject, and these argw- 
merits will be drawn from the practice of English Court*. Moreover, the Courts 
of Appeal will exercise their own discretion in the matter, and thus, by degrees, 
the system would grow up again in the most cumbrous, chaotic, and IneonventMU 
of all conceivable shapes*'" 

* Mr, Stephen’s speech---Proceediiiyi qf tie LqjUlatm OmmSk 1% IWL 
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have each been a law unto themselves. The reports of 
jgtpea deeded in appeal by the old Sadr Courts and by 
the present High Courts furnish ample proof of the evils 
and of the occasional injustice which have been the re- 
sult ; and the Lords of the Judicial Committee of the 


History of the Law of 
Evidence iu India. 


Privy Council have in several instances made complaints 
and observations upon the nature of the evidence sent 
home from India/ 

§ 11. A brief history of the law of evidence in India 
previous to the passing of the new 
Evidence Act will form an appro- 
priate introduction to the Act itself. 
Within the Presidency towns, in the Courts established 
by Royal Charter, the English rules of evidence have 

been always followed. So much of 
Royal Charter. ‘ these rules as were contained in t lie 

Cpmmon and Statute Law which pre- 
vailed in England before 1726 ♦were introduced by the 
Charter of that year. Others of them were contained 
in the Statutes passed subsequently and expressly extend- 
ing to India ; while others, again, have no greater 
authority than that of use and custom — “ cursns curia 
est lex curice Part of these rules consisted of those re- 
strictions on the admissibility of evidence, which Mr. 
Bentham attacked with such force at the commencement 


of the present century, and which have since been swept 
away under the enlightened auspices of Lord Denman, 


1 See para. 14, Civil Circular Order No. 9 of the Calcutta High Court, dated 
26th February, 1807; page ISO, Vol. I of tbe Author'* Edition of the “General 
Rulca and Circular Orders;” and the cade of IJnmrnri Lai v. Urtnar "in fling ft , 
before the Privy Council on the 22nd February, 1858, in which Dr. Liudiington 
remarked,-—* 1 It is unfortunately too much the habit of those Court* to receive docu- 
ments without that just discrimination which would prevail, uvr* the rules oj 
evidence known and established ; but their Lordships are of opinion that they can- 
not m these cases take upon themselves to determine what ought or ought not to 
have been received in the Courts iu India. They may lament the great latitude 
with which documentary evidence is received, but it would be contrary to justice, in 
particular case, to visit upon an individual penal consequences, Ucaust the 
administration of justice was not more strictly conduced tcith reference to the 
mmmum qf evidence." 
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Lord Brougham, and others. India was not behind hand 
in the introduction of the reforms thus carried oul in Eng- 
land. Act XIX of 1837 abolished incompetency by rea- 
son of a conviction for a criminal offence; and Section 1, 
Act IX of 1840 extended to Her Majesty's Courts of 
Justice in India the provisions of the 3rd and 4th Will* 
IV., cap. 92, as to interested witnesses. In 1843 Lord 
Denman’s Act (6 and 7 Viet., cap. 85) was passed, which 
enacted that no person offered as a witness should be ex- 
cluded by reason of incapacity from crime or interest from 
giving evidence either in person or by deposition : and 
the following year Act VII of 1844 introduced similar 
provisions as applicable to Iter .Majesty’s Courts in the 
Presidency towns. In 1846 the Statute 9 and 10 Viet,, 
cap. 95, first declared parties to the proceeding, their wives 
and all other persons competent as witnesses in the County 
Courts; and in 1851 Lord Brougham’s Act (14 and 15 
Viet., cap. 99) was parsed, which declared the parties 
and the persons in whose behalf any suit, action, or pro- 
ceeding might he brought or defended, competent and 
compellable to* give evidence in any Court of Justice or 
before any person having by law or by consent of parties, # 
authority to hear, receive, and examine evidence. Similar 
provisions were enacted for Her Majesty’s Courts in 
India by Act XV of 1852. The Evidence Amendment 
Act of 1853 (16 and 17 Viet., cap. 83, introduced by Lord 
Brougham) made the husbands and wives of parties to the 
record competent and compellable as witnsses : and the 
same reform was introduced into India by Act II of 1855. 

§ 12. For the Courts outside of the Presidency towns 


Courts not established 
by Royal Charter. 


and not established by Royal Charter, 
no complete set of rules of evidence 
were ever laid down or introduced 


by authority. There were, indeed, a few occasional direc- 
tions, half as to procedure, half as to evidence, to be met 
with in the old Regulations ; and some few rules embody** 
ing the most striking reforms, then recently introduced iu 
England, were inserted in Act XIX of i853,the operation 
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of which was, however, restricted to the Bengal Presi- 
dency. Cwo years afterwards Act II of 1855 was passed. 
This Act reproduced with some additions all the reforms 
advocated by Mr. Beutham, and carried out in England by 
Lords Denham and Brougham ; but nearly all its provi- 
sions pre-supposed the existence of that body of law, upon 
which these reforms and amendments were engrafted ; and 
yet it was authoritatively decided that the English law of 
evidence was not the law in the Mofussil. 1 


1 Full Bench decision of the Calcutta High Court. — Queen v. Khyrula and 
others, VI. W. K. Crim. Rul. 21, per Peacock (C. J.) : — 

“It is clear that the English Criminal Law was not the Criminal Law of the 
Mofussil, and that (he English Law of Evidence was never extended by any Regula- 
tion of Government to criminal trials there . * * * The Malmmedan 

Criminal Law, including the Mahometan Law of Evidence, is no lunger the law 
of the country. * ♦ * A Code of Evidence has not yet been passed 

and we have no express rule laid down by the Legislature in any existing laws 
upon the subject now under consideration. By the abolition of the Mahotncdan 
law, the law of England teas w% established in its place* * * * In the 

case of European British subjects, who are governed by the law of England, 
we must administer that law. But in the MajTlssil, where the law of England iz iwt 
the law of the country , tfc.” • 

The state of the case is thus summarized by the Commissioners appointed to 
prepare a body of substantive law' for India in their Report presented to Iler 
Blajesty: — 

u India does not at present possess an uniform law upon this snbject. WUhin 
(he Presidency towns the English law of evidence is in force , modified by certain 
Acta of the Indian Legislature, of which Act II of l Hob is the most important* 
This Act contains many valuable provision*. It extends the range of judicial 
notice, and facilitates the proof of documents, of foreign systems of law, and 
of matters of public history. It removes incvtn/ieUincy to testify by reason of 
interest or relationship; renders parties to suits liable to lx? called as witnesses, 
and makes husband and wife competent witnesses for or against each other in 
Civil proceedings; renders dying declarations admissible, though the declarant 
may have entertained hopes of recovery ; provides that witnesses may be cross- 
examined by the party who called them, and that they shall not be excused 
from answering questions because they may thereby criminate themselves* De- 
clarations which were against the pecuniary interest of the persons who made 
them, and entries according to the usual course of business, both of which kinds 
of evidence the English law admits only in case of death, arc under this Act 
admissible if the person who made the declaration or the entry has beepttut 
incapable of giving evidence, or if his testimony cannot be procured. The Act 
also gives to bftok* regularly kept, and to certain commercial documents, the 
character of corroborative though not of independent evidence, and make* entries 
in such books independent evidence of certain formal matters ; it extends the 
of persona whose declarations are admissible tnt case of pedigree, and provides 
in effect that mistakes committed in the rejection or reception of evidence shall 
not Wad to a new trial or to the reversal of a decision unless a substantial failure 
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§ 13. It was further agreed that the rules of evidence 

to be found in Hindu and Mahome- 
Real state of the case. 3 

dan law were not binding on Mo- 

fussil Courts. 1 The real state of the case would then 
seem to have been as follows: — All admitted that the 
Mahomedan law of evidence was not to be followed. 
The whole of the English law of evidence had never by 
any general enactment been rendered applicable to India, 
though some portions of it, in a modified shape or other- 
wise, had been expressly incorporated in the Statute Law 
of this country; Act II of 1855 being the largest entire 
specimen of this fragmentary legislation, while other frag- 
ments were to be found scattered through the Statue Book, 
more especially in the Codes of Civil and Criminal Pro- 
cedure. Where the Statute Law was silent, it devolved 
upon the higher Courts to supply the deficiency with 
case-made law, from which, as is, ‘well known, nearly 
the whole of the English jmwritten Code has been con- 
structed. In laying down pijecedents and settliug disputed 
points, these higher Courts carefully considered the dif- 
ferent systems in force* in different countries, the former 
usage in India (if any), the peculiar circumstances of the 
country, and their modifying effect on principles of general 
application ; and where, with due regard to these considera- 
tions, they found themselves able to follow the English 
law of evidence, they were generally willing to take it as 
their guide. The whole of the Indian law of evidence 


of justice has been caused thereby. The Act , however , hears reference m man# 
places to the existing law, and it appears to have been designed, not as a complete 
bo<hj of rules , but tie supplementary to and corrective qf the English law, and also 
of the emtomat'y law of evidence prevailing in those parts of British India where 
the English law is not administered This customary law has not assumed any 
, definite form ; the Mahomedan law, since the enactment of the new Coda of 
Criminal Procedure, has ceased to have any validity in the country Coons* 
even in criminal matters ; and those Courts have in fact no fixed rules Of evidence 
except those contained in Act II of I$$5. They are not required to follow the 
English law as such, although they are not debarred from following if where they 
regard it as the most equitable f 

* See extract from the Full Bench decision in {fro last note \ Arbtti Utftot’a 

Select Reports (Madras), Preface, p. $7. 
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might then be divided into three portions, viz*> one portion 
settled the express enactments of the Legislature ; a 
second portion settled by judicial decision; and a third 
or unsettled portion, and by far the largest of the three 
which remained to be incorporated with either of the 
preceding portions. 

§ 14. When introducing the Draft Bill 1 drawn up by 
Her Majesty’s Commissioners, Mr. Maine, 3 who was then the 
Legal Member of Council, after quoting the observations 
made by the Commissioners in their Report, proceeded to 
remark as follows : — 

u During the last ten or fifteen years the doctrine 
that the English law of evidence was 
of “- tory sfcatc vi propria in force throughout the 

whole of the country has certainly 
gained strength, and the habit of applying that law with 
increasing strictness regaining ground. No doubt much 
evidence is received by the Mofussil Courts which the 
English Courts would not regard as strictly admissible. 
But I would appeal to Members of Council who have had 
more experience in the Mofussil than myself, whether the 
Judges of those Courts do not as a matter of fact believe 
that it is their duty to administer the English law of evi- 
dence as modified by the Evidence Acts. In particular, I 
am informed that when a case is argued by a barrister before 
a Mofussil Judge, and when the English rules of evidence 
are pressed on his attention, he does practically accept 

1 This IiU] never got beyond the first reading. It was circulated for opinion 
to the Local Government*, and was pronounced by every legal authority to which 
it was .submitted to be unsuitable to the wants of the country. The chief objection 
to it was t hat it was not sufficiently elementary for the officers for whose use it 
was designed, and that it assumed an acquaintance on their part with the law of 
England, which could scarcely be expected from them. Mr, Stephen spoke thus 
of it in Council .—* 1 1 may observe in general, however, that the principal reasons 
were that the Hi I! was not sufficiently elementary, that it was lit several respects 
incomplete, and that, if it became law, it would not supersede the necessity under 
which judicial officers in this country are at present place*! of acquainting them- 
selves by means of English band-books with the English law upon this subject 
The Commissioners* draft, indeed, would hardly be intelligible to a person who 
did not enter upon the study of it with a considerable knowledge of the English 
law.” 

* Now Sir Henry Stunner Maine. 
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those rules, and admit or reject evidence according to his 
construction of them. I cannot help regardingHhis state 
of things as eminently unsatisfactory. I entirely agree 
with the Commissioners that there are parts of the English 
law of evidence which are not suited to this country. We 
have heard much of the laxity with which evidence is 
admitted in the Mofussil Courts, but the truth is that this 
laxity is to a considerable extent justifiable. The evil, it 
appears to me, lies less in admitting evidence which un- 
der strict rules of admissibility should be rejected, Uian in 
admitting and rejecting evidence without fixed rules to 
govern admission ami rejection. Anything like a capri- 
cious administration of the law of evidence is an evil, but 
it would be an equal, or perhaps even a greater, evil that 
such strict rules of evidence should be enforced as practi- 
cally to leave the Court without the materials for a deci- 
sion. I would venture to state ipfy impression that tb© 
fault of substance ordimydly committed by the Mofussil 
Courts consists less in la* admission of evidence than in 
averting their attention from the evidence really before 
them, and in conjectiHung the facts of the case upon pro- 
babilities derived from a consideration of what the 
Natives of this country would be likely to do under 
given circumstances/ Another objection lies in the neces- 
sity which the Mofussil Judges are thus placed under of 
depending upon English text-books. There are excellent 
text-books of the English law of evidence, but their use- 
fulness consists more in refreshing knowledge which has 
been gained by forensic experience than in teaching 
knowledge. The Commissioners would appear to be right 
in supposing that what was wanted for the greatest part of 
India is a liberalized version of the English Law of Evi- 
dence, enacted with authority, and thus excluding caprice, 
and superseding the use of text-books by compactness and 
precision.”* 

* The author can add the testimony of bia experience to the truth of the above 
remarks. 

• ProottUngt gf tht Ltgulatm Council qf 15K& Dtembtr, : 
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'§ 15. More than two years after, Mr. Stephen (Mr. 

( Maine’s successor) when introducing 

vuUy foliowwh* practl the Bill, which has since become law, 

with not less truth expressed himself 
thus: — “ It would be exceedingly difficult to say precisely 
what, at tlie present moment, the law upon the subject 
certainly is. To some extent — it is far from being clear to 
what extent — and in some parts of the country — though 
questions might be raised as to the particular parts of the 
country — the English law of evidence appears to be in 
force in British India. "Whatever may be the theory, it 
both is and will continue to be so in practice; for if the 
English law of evidence has not been introduced into 
this country, English lawyers and quasi-layers have ; and 
they have been directed to decide according to the law of 
justice, gquity, and good conscience. Practically speak- 
ing, these attractive fiords mean little more than an imper- 
fect understanding of imperfect collections of not very 
recent editions of English text-books. It # is difficult to 
imagine anything much less satisfactory than such a state 
of the law as this. A good deal may be said for an ela- 
borate legal system, well understood and strictly admin- 
istered, — a good deal may be said for unaided mother- 
wit and natural shrewdness ; but a half-and-half system, 
in which a vast body of half-understood law, totally desti- 
tute of arrangement, and of uncertain authority, maintains 
a dead-alive existence, is a state of things which it is by 
no means easy to praise.”' 

§ 16. It will readily be conceived that the necessity for 
legislation was admitted, when the unsatisfactory state of 
things above described came to be fully realized. It being 
then resolved to prepare a Code of Evidence for India, 
the first question that arose in carrying out this resolu- 
tion was — “ "What system was to be taken as the model 
for tliis Code?” Her Majesty’s Commissioners, when 


1 I’roctedingt of the Legislative Council qf lbth April, 1871. 
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presenting the Bill drawn up by them, made in thefr 
report the following remarks on this point : — 

w In laying down uniform rules for the guidance of the 

„ . T - . Indian Judges in general, as well in 

dence in its entirety not the Courts just mentioned as in those 
suited to India. j n the English law <5f evidence 

has hitherto prevailed, we do not think that it would be 
advisable to adopt a system so artificial as that which haa 
grown up in this country. The English practice has been 
moulded in a great degree by our social and legal institu- 
tions and onr forms of procedure ; and much of it is 
admitted to be unsuited to the various states of society and 
the different forms of property which are to be met with in 
India. In England the aim has been to avoid presenting 
to the consideration of the jury whatever it was thought 
could not safely be presented to an unprofessional tribu- 
nal. In order to obtain this end % *various kinds of evi- 
dence, which were deemed little worthy of credit, were 
pronounced inadmissible, ai*d a great deal of evidence 
which, if duly weighed and dispassionately considered, 
would tend to the elucidation of truth is absolutely ex- 
cluded. * * * * * In a country like India, 

where the task of judicial investigation is attended with 
peculiar difficulties, and where it is the duty of the 
Judge in all Civil and in some Criminal cases to decide 
without a jury, there is a greater danger of miscarriage 
from the mind of the Court being uninformed than from 
its being unduly influenced by the information laid before 
it. It seems, therefore, better to afford every facility for the 
admission of truth, although with some risk that falsehood 
or error may be mixed with it, than to narrow, with a view 
to the exclusion of falsehood, the channels by which truth 
is admitted.” 

§ 17 . Believing the English law of evidence taken a# a 

The First Bill. whole t0 be a model of 8 °° d 86080, the 

Commissioners sought to avail them- 
selves of the results of EugliBh experience, at the same 
tiihe avoiding all that appeared to them unsuited to India, 



20 


INTRODUCTION, 


The Second Bill. 


aid accommodating the rest to the peculiar requirements 
of the administration of justice iu India as above described. 
The Draft Bill prepared by Her Majesty’s Commissioners 
did not, however, meet with approval in India. The Select 
Committee of the Legislative Council of India, to whom 
it was referred for report, after a very careful consideration 
of the Draft, arrived at the conclusion that it was not 
suited to the wants of the country. The grounds on 
which this conclusion was based were, “ in a few words, 
that it was not sufficiently elementary for the officers for 
whose use it was designed, and that it assumed an acqaint- 
ance on their part with the law of England, which could 
scarcely be expected from them.” 

§ 18. The Select Committee accordingly proceeded un- 
der the auspices and guidance of Mr. 
Stephen, to prepare a new Bill, as 
to which they thus speak in their report : — 

“ In general, it has been our object to reproduce the 

_ “ English Law of Evidence with cer- 

Evtdence Act bawl „ ... 

on English Law of Evi- tain modifications, most of which 

India. modillcl1 to suit “ have been suggested by the Com- 

“ missioners, though with some this 

“is not the case. The English Law of Evidence appears 

“ to us to be totally destitute of arrangement. This arises 

“ partly from the circumstance that its leading terms are 

“continually used in different senses, and partly from the 

“circumstance that the Law of Evidence was formed by 

“degrees out of various elements, and in particular out of 

“ the English system of pleading and the habitual practice 

“of the Courts of Common Law. 1 For instance, the 

“ rule that evidence must be confined to points iu issue is 

“ founded on the system of pleading. The rule that hearsay 

“ is no evidence is part of the practice of the Courts ; but 


1 Mr. Maine said that the English law of evidence would probably never 
have come into existence but for one peculiarity of the English judicial admittia- 
tration-Uie separation of the Judge of law from the Judge of fact, of tbo 
ISSS* ' r0m the Jar y'— Proceed lay* of ike Ley Motive Council >{f 12M December, 
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“ the two sets of rules run Into each other in such an 
“ irregular way as to produce between them a result which 
“ no one can possibly understand systematically, unless he 
“is both acquainted with the principles of a system of 
“ pleading which is being rapidly abolished, and with the 
“ every-day practice of the Common Law Coifrts, which 
“can be acquired and' understood only by those who ha- 
“ bitually take part in it. This knowledge, moreover, must 
“ be qualified by a study of text-books, which are seldom 
“ systematically arranged. Many other circumstances, to 
“ which we need not refer, have contributed largely to 
“ the general result ; but we may illustrate the extreme 
“ intricacy of the law, and the total absence- of anything 
“ like system which pervades every part of it, by a single 
“ instance. In Mr. Pitt Taylor’s work on Evidence, it is 
“ stated that ‘ ancient documents, when tendered in sup- 
“ port of ancient possession,’ form tjse third exception to 
“ the rule which excludes hearsay. The question is whe- 
“ ther A is entitled to a fishery. lie produces a Royal 
“ grant of the fishery to his ancestor. This fact the law 
“ describes as a' peculiar kind of hearsay admissible by 
“ special exception. Surely this is using language in a 
“most uniustructive manner. This being the case, we 
“ have discarded altogether the phraseology in which the 
) English text-writers usually express themselves, and 
“ have attempted first, to ascertain, aud then to arrange in 
*• their natural order, the principles which underlie the 
“ numerous cases aud fragmentary rules which they have 
“ collected together. The result is as follows : — 

§ 19. “Every judicial proceeding whatever has for its 
“ purpose the ascertaining of some 
constructed! 1 P nnc, P les “ right or liability. ^ If the proceeding 

“is crimiual, the object is to ascertain 
“the liability to punishmeut of the person accused ; if the 
“ proceeding is civil, the object is to ascertain some right 
“ of property or of status, or the right of one party, and 
“ the liability of the other, to some form of relief. All 
“ rights and liabilities are dependent upon and arise out ei 
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“ facts, and facts fall into two classes, those which can, and 
“ those <%vhich cannot, be perceived by the senses. Of 
“ facts which can be perceived by the senses, it is surper- 
“ fluous to give examples. Of facts which cannot be per- 
“ ceived by the senses, intention, fraud, good faith, and 
“ knowledge, may be given as examples. But each class 
“of facts has, in common, one element which entitles them 
“to the name of facts — they can be directly perceived 
“ either with or without the intervention of the senses. 
“ A man can testify to the fact that, at a certain time, ho 
“ had a certain intention, on the same ground as that on 
“ which he can testify that, at a certain time and place, he 
“saw a particular mam He has, in each case, a present 
“recollection of a past direct perception. Moreover, it is 
“ equally necessary to ascertain facts of each class in 
“judicial proceedings, and they must in most cases be 
“ ascertained in precisely the same way. 


§ 20. “ Facts may be related to rights and liabilities in 


Relation of Facts to 
Rights and Liabilities. 


“one of two different ways: (l) 
“ They rnay by themselves, or in con- 
“ nection with ot her facta constitute 


“such a state of things that the existence of the dis- 
“puted right or liability would he a legal inference from 
“them. From the fact that A ia the eldest son of B, there 
“ arises of necessity the inference that A is by the law of 
“ England the heir-at-law of B, and that he has such 
“ rights as that status involves. From the fact that A 
“ caused the death of B under certain circumstances, and 
“ with a certain intention or knowledge, there arises of 
“ necessity the inference that A murdered B, and is liable 
“ to the punishment provided by law for murder. F acts 
“ thus related to a proceeding may be called facts in issue, 
“ unless, indeed, their existence is undisputed. (2) Facts, 
“which are not themselves in issue in the sense above ex- 
“ plained, may affect the probability of the existence of 
“ facts in issue, and these may be called collateral facts. 
“ It appears to us that these two classes comprise all the 
“facts with which it can in any event be necessary for 
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“ Courts of J ustice to concern themselves, so that this 
“ classification exhausts all facts considered in their relation 
“ to the proceeding in which they are to be proved. 

§ 21. “ This introduces the question of proof. It is 

“ obvious that, whether an alleged 
coSldcrcJ? ° f 1>r0 ° £ “ fact * a a fact in issue or a collateral 

“ fact, the Court can draw no injer- 
“ ence from its existence till it believes it to exist ; and it is 
“ also obvious that the belief of the Court in the existence 
“ of a given fact ought to proceed upon grounds altogether 
“ independent of the relation of the fact to the object and 
“ nature of the proceeding in which its existence is to be 
“determined. The question, is, whether A wrote a letter. 
“ The letter may have contained the terms of a contract; 
“ it may have been a libel ; it may have constituted the 
“motive for the commission of a crime by B;.it may 
“ supply proof of an alibi in favour *of A ; it may be an 
“ admission or a confeasion % of crime ; — but whatever may 
“ be the relation of the fact* to the proceeding, the Court 
“ cannot act upon it unless it believes that A did write the 
“ letter, and that belief* must obviously be produced, iu 
“ each of the cases mentioned, by the same or similar 
“ means. If, for instance, the Court requires the produc- 
“ tion of the original when the writing of the letter is a 
“ crime, there can he no reason why it should be satisfied 
“ with a copy when the writing of the letter is a motive 
“ for a crime. In short, the way in which a fact should 
“ be proved depends on the nature of the fact, aud not on 
“ the relation of the fact to the proceeding. 

§ 22. “ The instrument by which the Court is convinced 

Evidenco-What. “ of a . fact is evidence. It is often 
“ classified as being either direct or 
" circumstantial. We have not adopted this classification. 
“ If the distinction is that direct evidence establishes a fact 
“ in issue, whereas circumstantial evidence establishes a 
“collateral fact, evidence is classified, not with reference 
“ to if® essential qualities, but with reference to the use to 
" tfhich it is put; as if paper were tfy ha not ly 
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'** reference to its component elements, but as being used 
“for writing or for priuting. We have shown that the 
“ mode in which a fact must be proved depends on its 
“nature, and not on the use to be made of it. Evidence, 
“ therefore, should be defined, not with reference to the 
“ nature of the fact which it is to prove, but with refer- 
“ ence to its own nature. 


§ 23. “ Sometimes the distinction is stated thus : Direct 

“ evidence is a statement of what a 


Cars e of ambiguity in 
the use of the word. 


“ man has actually seen or heard. 
“ Circumstantial evidence is some- 


“ thing from which facts in issue are to be inferred. If the 
“ phrase is thus used, the word evidence , in the two phrases 
“ (direct evidence and circumstantial evidence) opposed to 
“each other, has two different meanings. In the first, it 
“means testimony; in the second, it means a fact which 
“ is to serve as the foundation for an inference. It would, 
“ indeed, be quite correct, if this view is taken, to say, ‘ Cir- 
cumstantial evidence must be proved by direct evidence/ 
“ This would be a most clumsy mode of expression, but 
“itshows the ambiguity of the word 1 evidence/ which 
“ means either 1 — (1 ) words spoken or things produced in 
“ order to convince the Court of the existence of facts ; or 
“(2) facts of which the Court is so convinced which sug- 
“gest some inference as to other facts. We use the word 
“‘evideuce’ in the first of these senses only, and so used 
“it may be reduced to three heads — 1, Oral Evidence; 
“ 2, Documentary Evidence; 3, Material Evidence. Fi- 
“ nally, the evidence by which facts are to be proved must 
“be brought to the notice of the Court and submitted to 
“ its judgment, and the Court must form its judgment 
“ respecting them*” 


1 Mr. Stephen said, in his speech of the 18fh April, 1871 : — “ The mam feature 
of the Bill conwt* in the distinction drawn by it between the rthmncy of faeU 
and the moth of proving relevant Jhct$. The neglect of this distinction by English 
text-writers no doubt arises from the ambiguity of the word “ evidence, M and is 
the main cause of the extreme difficulty of understanding the English lair of 
evidence systematically, ,, 
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§ 24. The following skeleton of the contents of the AStv* 

, as passed, will show how thq subject 

Skeleton of the Act. , , ,3 

has been distributed under the heads 

above indicated : — 


Part I. — Relevancy of Facts. 

Chapter I. — Preliminary. 

Chapter II. — Of the Relevancy of Facts. 

Part II. — On Proof. 

Chapter III. — Facts which need not be 
proved. 

Chapter IV. — Of Oral Evidence. 

Chapter V. — Of Documentary Evidence. 

Chapter VI. — Of the exclusion of Oral by 
Documentary Evidence. 

Part III. — Production and Effect of Evidence. 

Chapter VII. — Of the Burden of Proof. 

Chapter VIII. — Effoppcl. 

Chapter % IX. — Of Witnesses. 

Chapter »X. — Of the Examination of 

W itnesses. 

’ Chapter XI. — Of improper Admission 

and Rejection of Evidence. 

§ 25. It has been seen how Her Majesty’s Com- 

Distinction between “wsionors recognized the peculiar 
functions of a Judge in distinction between the functions of 

India and iu England. ri . r-i 1 -t 1 .i r .• 

a .J udgo in limy auu and the functions 
of a Judge in India. In the latter country a Judge is in 
all Civil cases, ami in the majority of Criminal cases, 
judge both of fact and of law. The Select Committee did 
not lose sight of this very important distinction in pre- 
paring their Bill, as will appear from the following remarks 
of Mr. Stephen, which should be oarefu|ly remembered by 
those lookiug forward to judicial office in India : — 

“ That part of the law of evidence which relates to the 
manner in which witnesses are to be examined assumes 
the existence of a well-educated Bar, co-operating with 
the Judge aud relieving him practically of every other 

» 



26 


INTRODUCTION. 


-duty than that of deciding questions which may arise 
between, them. I need hardly say that this state of things 
does not exist in India, aud that it would be a great mistake 
to legislate as if it did. In a great number of cases— 
probably the vast numerical majority — the Judge has to 
conduct thi tvhole trial himself. In all cases he has to 
represent the interests of the public much more distinctly 
than he does in England. In many cases he has to get 
at the truth, or as near to it as he can, by the aid of colla- 
teral inquiries, which may incidentally tend to something 
relevant ; and it is most unlikely that he should ever wish 
to push an inquiry needlessly, or to go into matters not 
really counected with it.. We have accordingly thought 
it right to arm' Judges with a general power to ask any 
questions, upon any facts, of any witnesses, at any stage of 
the proceedings, irrespectively of the rules of evidence 
binding on the parting aud their agents, and wc have 
inserted in the Bill a distinct declaration that it is the duty 
of the Judge, especially in criminal cases, not merely to 
listen to the evidence put before him, but to inquire to the 
utmost into the truth of the matter . 1 * * We do not think 
that the English theories, that the public have no interest 
ijn arriving at the truth, and that even criminal proceedings 
ought to be regarded mainly in the light of private ques- 
tions between the prosecutor and the prisoner, are at all 
suited to India, if indeed they are the result of anything 
better than carelessness and apathy in England .” 4 

1 The Bill was subsequently modified in this respect ; hut see section IG5, poet, 

* The following Note taken from the first edition of this work is still important 
in connection with the above remarks: — The task of a Judge is much easier in 
an English than in an Indian Court of law. In England the parties or their counsel 
fix the Issues, and the Judge directs the evidence thereupon. In India the Judge 
selects the issues, because there are no counsel competent to do m. This one duty, 
thrown of necessity on Indian Judges, renders Mqfweil experience a rtne quid non 
for the Mofussil Bench. True judicial excellence is attainable for the Mofussil 
only by the proper legal training of those who have cant their lot there, to a a to 

acquire this experience in subordinate poets. 

The importance of the proper selection of the issues by the Judge will appear 
from a decision of the Calcutta High Court, Jaehoda ft an war, Petitioner, v» Babu 
Court Beijnath reredd \ 10 th Awjwt, im, i. Jurist, Wo), in which it was held that 
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§ 26. Having given a sketch of the history of the Law' 1 

Object Of the remain- ° f Evidence in India, and upme do- 
ing portion of this In- scription of the principles which have 
tiod action. been followed in framing the Act, bv 

the client is not bound by the mistaken consent of his pleader to abide by issues of 
law erroneously framed by the Judge. The following extract from this decision 
is important: — 

“ But, then, it is said that the appellant’s pleader having given his consent to 
u these issues, she is bound by his act, and may not contend that those issues were 
“ erroneous. This argument, however, in my opinion, assumes for pleaders in the 
44 Mofussil Courts of this country an authority which they do not possess, ami with 
u which it would not be safe to invest them, and which, moreover, as we shall 
44 show, is not contemplated by the law of procedure in India, 

“ In England, no doubt, the law is that parties are bound not merely by 
“ admissions but by the view taken of their cases, and the mode of conducting 
“ them by their counsel at the trial. * 

“ By Section 38, Act XXVII of 1801, the procedure prescribed by Act VIII 
11 of 18511 is to he followed, as far as it can be, in all miscellaneous cases, and 
“ proceedings which, after the passing of the Act, may be instituted in any Court. 

44 The mode in which issues are to he framed under that Act is to he found in 
“ Sections 130 to 141, which clearly show that is exclusively the function 
“ of the Court. Section 130 declares that the Court may frame the issues from 
“ the allegations of fact which it collects from the oral examination of the parties 
“ or their pleaders, notwithstanding a%y difference, «fcr. Th is clearly shows that 
41 (hr pleader may bind his client by a state rn< at of matters of fact, but nothing is said 
44 of issiujt or admissions of law. 

“ The only causes in which the issue* are not directly framed by the Court arc 
“ those provided for by Sections M2 and M3. In those cases, issues may be 
44 tendered to the Court under a solemn agreement between the parties in writing, 
44 by which they hind themselves to act according to the finding of the Court upon 
44 such issues, and the Court, if it be sat is lied that the parties have so agreed, and 
“ that the question is/// to be tried (still retaining a control over the frame of the 
44 issue), may proceed to determine the same. There was no agreement of tho sort 
“ here, and the responsibility of the issues lay wholly on the Court 
44 In the Mofussil Courts, no doubt, particular acts done within the conditions 
44 of the vakdhtnama and admissions of fact by the 
• See cases d tod in Maoptior- « pleader, are binding on the client,* but we cannot 
tk>n, page 20tt, Note* A. and C. bold that the client is bound, by the mistaken con- 

44 sent of his pleader, to abide by issues of law erro- 
44 nconsly framed by the Judge, and not properly arising in the case. 

44 There is but a slight analogy between a barrister in English Courts of Justice 
44 and a Mofussil pleader, 

44 Tho former ia usually entrusted with tho conduct of a case (through an 
44 attorney) by reason of his learning and ability: ho is responsible to tho Court 
44 and to the profession of which ho is a member for his professional conduct, and 
44 he has well-known privileges and immunities* * 

44 Th q vakil is simply tho representative of the suitor possessed of htti persottal 
44 confidence, ami in direct communication with him, but having neithcr io theory 
14 nor in fact tho learning and tho varied experience of the English barrister. 



28 


INTRODUCTION. 


which the Courts in India are henceforth to be guided in 
dealing*.with evidence, I leave the details of the measure to 
be gathered from the study of the Act itself, and of those 
notes by which I have endeavoured to elucidate its sections 
so as to render them at once intelligible to those who have 


u The pleader is presumably well acquainted with the facts of the case in which 
“ he 13 employed, and he is bound 10 an honest care for his client’s interest; but, 
u although of late years efforts have been made to ensure his having a rudimentary 
u knowledge of the law, it is certain that those efforts have been only partially 
u successful, and especially that no rule of practice can be laid down which is 
il based on the presumed legal science of the Mofussil practitioner. 

“ I say Mofussil practitioner, because these observations are not meant to apply 
M to the native bar in the Appellate High Court, nor do I deny that there aro 
11 honourable exceptions even in the interior ; but any one who is at all acquainted 
u with the Mofussil Courts is aware that, generally speaking, the possession of 
44 the commonest text-books by pleaders there is quite exceptional ; it might be 
44 possible to find some who are not even possessed of Act VIII itself. 

“ An<l very mainly, no doubt for this reason, the Legislature, has in the Code 
44 of Civil 'Procedure impost^ upon the Courts thcmstJces the responsibility of con - 
u ducting suits in every stage . Emphatically so as to the framing of issues, which, 
44 under the present as well a3 the former procedure, is exclusively the business 
44 of Courts.” 0 

A party is bound by an admission of & fart made by his vakil. See Khnjah 
Abdul Gunni v. Goiir Maui Dtbya, IX. \V. K. 375; Kower Xarain Rat v. Srinnth 
M itter and others, IX. \Y\ IL 435; Kali Kanund Rhatthchnrjya v. Girinbahi 
Debya and others, X. W. R. 322; Mat ad i Hoi v. Mndhu Hudhun Singh and others, 
X. W. R 203. A vakil employed to conduct a case has no implied authority to 
compromise it. There must be an express clause in his vnkdntnnmn giving him 
authority to compromise, otherwise a compromise made* by him will not be bind- 
ing upon his client. Prern Sukh v. Pirthi Ram and others, IL N.-W. P. Rep. 
222. In the case of Ram Kumar Rai and others, Appellants, v. the Collector 
of Birbkum and others. Respondents (V. W. R, Civ. Rub, 81) it was held 
that a vakdlaindma , which was broad and general in its terms and empowered the 
pleader to act and take any steps in the case, was primd forte a suffu-h'nt authority 
for an application by the pleader to withdraw from the suit funder s. 07, Act VIII 
of 1 *550) with leave to sue again on the same catise of action, and that the client 
was bound by the order passed on this application; no application having been 
made to the Lower Court to set aside the order complained of, and there being 
nothing to show that the pleader had acted contrary to his instruction* — there 
being also no allegation of fraud or misconduct on his part. Where a pleader, 
authorized to conduct the defence in the usual manner, pledged his client to redin- 
quish his defence, if the plaintiff would assert on oath that the defendants were 
not the owner* of the property in dispute, it was held that he had exceeded hia 
powers and that his clients were not bound by his acts# Miwamat Hakhnunim a 
v. Baldeo and others, V. N.-W. P. Hep., 309. So also, where a case having been 
remanded by the High Court, a pleader gave up a part of the claim, having received 
no instructions to abandon such part. Sheikh Abdul Sabhan Chowdhry v. Sib 
KruhtoDeo, III. B. L. R Appen. 15# 


TESTS OF EVIDENCE. 


29 


had no previous knowlege of the subject. As this work is 
intended more especially for beginners, — for those who, with- 
out much previous training and without having practised 
as advocates, will be required to exei’cise judicial functions 
at an early age, when they must naturally be deficient in 
experience, one of the most valuable qualities in a judicial 
functionary — as well experience in a general sense as also 
experience of a new country, a new people, a new language, 
and social and domestic habits quite different from those 
of the West, — I shall devote the remaining portion ol this 
Introduction to some observations intended to assist in 


testing the value of evidence in India. I am well satisfied 
that no positive rules can be laid down for guidance in this 
direction. The best aids are natural sagacity and experi- 
ence ; but these may be quickened and assisted by hints 
drawn from the sagacity and experience of others.? Much 
of what follows has been collated* from eminent writers 
who have discussed these questions from different points of 
view. For those remarks, which arc more especially con- 
cerned with India, the Author alone is responsible. 

§ 27. c< I suppose,” said Archbishop Whately, “ it will 
not be denied that the three following are among the most 
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important points to be ascertained in 
deciding on the credibility of wit- 


nesses: first, whether they have the means of gaining cor- 
rect information ; secondly, whether they have any interest 


in concealing truth ; and, thirdly, whether they agree in 


their testimony.” 3 The two first of these tests are appli- 
cable to the witnesses individually : the third to the whole 


1 “Iii no department can systems of art equalize men of different degrees of 
original ability and experience, or teach us to accomplish all that is aimed at* No 
system of agriculture can create land ; hor can the Art Military teach ns to produce* 
like Cadmus, armed soldiers out of the earth : though land and soldiers are as 
essential to tho practice of these arts, as the well-known preliminary admonition 
in the Cookery Book, i * first take your carp,’ is to the culinary art* Nor can aU 
tho books that ever were written bring to a lefel with a man of military go&hui 
and experience a person of ordinary ability who has never seen service* 

Rhetoric. Introduction, §4. 

* Hktork Doubts illative to Na^em Buonaparte^ p« 14, sixth edition* 
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•*of the testimony taken together, to which a further and 
scarcely less important test also applies, namely, “is the 
evidence consistent with the usual and known principles of 
human action and with the common experience of man- 
kind? I shall first consider the consistency of the evidence 
with itself.' 


§ 28. “ The usual character of human testimony,” says 

Dr. Palev, “ is substantial truth under 
s i£n!with1Sf "? C0 “' circumstantial variety. This is what 
the daily experience of Courts of Jus- 
tice teaches. When accounts of a transaction come from 
the mouths of different witnesses, it is seldom that it is 
not possible to pick out apparent or real inconsistencies 
between them. These inconsistencies are studiously dis- 
played by an adverse pleader, but oftentimes with little 
impressi'on upon the rpinds of the Judge. On the contrary, 
a close and minute Agreement induces the suspicion of 
confederacy and fraud.” If the- reader has ever been pre- 
sent at some startling accident or other abnormal occur- 
rence, and has afterwards talked over tho.iucidents of the 
occasion with others who were also* present, he will readily 
realize the truth of these remarks for himself. He has, no 
doubt, found that he observed some things which did not 
strike the attention of some of his fellow-observers, and 
that some of them have seen matters which escaped hia 
observation. The angle of view at which each observer 
stood, the objects that more or less intervened, the number 
of surrounding and distracting circumstances, and the 
difference between the powers of observation and keenness 
of sight of different individuals, together with other causes 
will readily account for this circumstantial variety , while 
all are agreed about the broad incidents of the substantial 
truth. If such circumstantial variety is possible, where 
the attention has been roused and stimulated by an occur- 
rence unusual and out of the ordinary routine of daily 
life, how much more must it he possible when there is 
nothing to rouse and stimulate the mind to more than 
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ordinary attention ! We find accordingly in the experi- 
ence of every-day life, that men whom we knovf to be 
most truthful and honest derive the most opposite impres- 
sions from the same sources of ideas. The reader can 
easily instruct himself by following out this train of thought, 
andean test these remarks by applying them to the ordinary 
incidents of his own life. Experience will thus convince 
him that some variety in details is often one of the strong- 
est marks of truth, while a close and minute agreement is 
indicative of conspiracy and fraud. 5 


Agreement of Unde- 
signed Coincidences* 


§ 29. But, on the other hand, there is a certain kind 
of agreement in minor details, which 
has been justly held to be one of the 
most powerful indications of truth, viz., 
that of undcsif/ncd coincidences : “ Where several wit- 

nesses,” says Mr. Starkie, “ bear testimony to the same 
transaction, and concur in their stalement of a series of 
particular circumstances, and the order in which they 
occurred, such coincidences «excludc all apprehension of 
mere chance and^ accident, and can be accounted for only 
by one or other of two suppositions — either the testimony 
is true, or the coincidences are the result of concert and 
conspiracy.” To determine which is actually the case, 
there are two valuable tfests : First, are the witnesses inde- 
pendent,, and acting without concert ? Second, are the 
coincidences natural and undesigned ? If it clearly appear 
that the witnesses are independent and acting without con- 
cert, and if the coincidences in their testimony be too 
numerous to be the result of mere accident, there will be 
created a presumption in favour of truth, which will exist 
independently of the qredit of the witnesses themselves 
for honesty and veracity. “ It is manifest, ” says Arch- 
bishop Whately, “ that the concurrent testimony, positive 
or negative, of several witnesses, when there can have been 
no concert, aud especially ^ when there is any rivalry or 
hostility between them, carries with it a weight independ- 
ent of that which may belong to each of them cons i d ered 
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Separately. For though, in such a case, each of the wit- 
uesses should be even considered as wholly undeserving of 
credit, still the chances might be incalculable against their 
all agreeing in the same falsehood.”* “ It deserves like- 
wise to be attended to on this subject,” says Dr. Campbell, 
“ that in 'a number of concurrent testimonies (in cases 
wherein there could have been no previous concert), there 
is a probability distinct from that which may be tei’med the 
sum of the probabilities resulting from the testimonies of 
the witnesses — a probability which would remain even 
though the witnesses were of such a character as to merit 
no faith at all. This probability arises purely from the 
concurrence itself. That such a concurrence should spring 
from chance is as one to infinite ; that is, in other words, 
morally impossible. If, therefore, concert be excluded, 
there remains no other cause but the reality of the 
fact.” 4 ‘ 

§ 30. In India, 1 * 3 even in the most true cases, there is 
generally "more or less concert be- 
tween the witnesses on the same side. 
Coming probably from the same vil- 
lage, and personally known to each other, they travel 
together on foot to the Court, which is often more than one 
day’s journey from their homes. Certain to beguile the 
tediousness of the way with conversation on the object of 
their journey, each tells all he knows for the benefit of the 
others. Arrived at the town or village where the Court 
is situate, they commonly lodge together, and together sit 
under the big trees* which surround the Court-house, 
waiting, it may be one day or several days, to have their 
testimony recorded, and still discoursing of what they 
have got to say and how to say it. Then the low 


Traits of witnesses in 
India- 


1 Whrttly'* nhrMric, Part J M Chap. II, § 4. 

* Campbair * Philosophy of Rhetoric, Chap. V, Book f. Part III, p, 125. 

9 These remarks apply more especially to the Mofussil and to the Bengal 
Presidency, in which the Author* a experience has lain. 

♦ Most Katchenks or Court-houses in India are surrounded with trees for 
purposes of shade. 
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mukhtdrs, 1 the unlicensed practitioners and case-mon- 
gers, who infest every Court in India, are sure to whro the 
parties at whose instance the witnesses are about to be 
examined of the danger of letting them go before the 
hakim 2 * unprepared. As a natural result, the task of 
preparation is entrusted to these disinterested advisers, 
and the witnesses are prepared by beiug drilled in the 
whole story, as gathered from the several accounts given 
by each, the mukhtdr making such additions and improve- 
ments as to him seem advisable, in order to render the 
whole evidence conformable to what in his opiuiou it should 
be ; and impressing upon the witnesses the danger to the 
case if they should differ from each other in the smallest par- 
ticular. It will not be surprising that, under the circum- 
stances just described, the witnesses on the same side 
commonly know the whole story with every detail and 
incident thereof, and tell that story'iu the same language 
and with the same sequence of particulars: 8 and that 
the circumstantial variety, which is so strong an indication 
of truth, is nowhere apparent. In England fraudulent 
concert and untruthfulntss might safely he assumed; but 
such an assumption would be far from being a safe one iu 
the majority of instances in India. 

§31. The Indian Judge or Magistrate, who would 
arrive at the truth, ought, instead of 
Il'S V ituSs" 8 Wlth allowing the witnesses to tell their 
voluble tale iu the language which 
has been put into their months, to take them in hand himself 
or have them taken in hand by a competent pleader (if 


1 Mukhtdi'y literally 4 * * * chosen, * 4 select oil,’ 4 invested with power,’ b a uativo 

agent or attorney, 

* “Judge,” “Magistrate.” 

# •* lit a case which came before the Author when a Magistrate, witnesses, 
describing an assault said to have been committed by eleven persons, each and all 
of them detailed the names of the eleven accused in the saint order, It may safely 

be said that without concert this could not possibly happen. The mttmh&r had 

obtained a copy of the complaint, made some days previously against the accused 

by name, with a view to obtain a summons: ami, in order to guard effectually, 

against discrepancy, he had made each of the five tfitnoaase 
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there is one engaged in the case), and by a series of careful 
questions elicit from them what they really know of their 
own knowledge. 1 If attention be paid to the remarks 
which follow hereafter, a little patience and care will 
generally enable the Judge or Magistrate to discover 
whether tfie story has beeu wholly invented or merely sub- 
jected to the process of preparation above described. 3 

§ 32. I now proceed to the second test for determining 
whether coincidences are the marks 
Natural and Undesigned 3 . of truth or the result of concert and 
conspiracy : and here I cannot do 


1 44 The task of interrogation/’, says Mr. Norton, k * requires much experience. 
The practice in Company's Courts, I believe, is to allow the witness in the first 
instance to tell his own story and then for the Court and parties to found any 
questions they please upon his statement. 1 prefer the plan <f comprRiivj a tcit- 
ness to answer quest ivm in the ji rtf. intfanre. When the story is made up, it is evi - 
dent that the witness has atnueh easier task in simply giving an uninterrupted 
narrative, than in delivering himself of it in such order as his interrogator may 
choose. Time, too, is saved if the witnes^ he compelled to answer succinctly the 
questions put to him, and he be not allowed to ramble into immaterial <»r imperti- 
nent statements.” § 81*2. The Author has often found it convenient to let the /irtf 
witness tell the story as prepared: and, where $e.*vmd and successive witnesses are 
evidently running off in the same groove, to tak*j them in hand and interrogate. 

In the case of Ramf/ati v. Srimatt hnitari Bo mi (1. II. L. K., Short Notes x.\), 
Peacock , C. J., said — *‘ It was remarked by the Lords of the .Judicial Committee of 
the Privy Council in a recent case, Sarendrn Nath Rat v. JJirarnani linrmnni" 
(I. B. L. R. P. C. 33) — * It is the great misfortune of Hindu litigants that their 
4 cases often fall in the earlier stages of litigation into the hands of incompetent 
‘advisers, who, by the mixture of falsehood with truth, or by the suppp-ofion or 
‘abandonment of pan of a true case, from some mistaken views of policy or diffi- 
culty, create often impediments to its success from which the true story, if 
‘revealed, would have been free;’ and l may add that it is another gr**at misfor- 
tune of litigants in the Mofu&di in this country, that the witnesses who are called 
to prove the facta of the case, are not properly examined through the incompetency 
of those who have the management of the amts awl that the Judges do not make 
up for that incompetency by thetnsel vet examining the witne&$€# or exercising those 
powers for obtaining the truth with which they have been entrusted by the law of 
procedure. If the Mun&iff failed in the performance of his duty in that respect, the 
Principal tta ir Amir, had the power under S. 353 of the Code of Civil Procedure to 
require further evidence.” 

2 In the case of serious offence# triable by Magistrate# and which the Police 
are authorized t«> investigate, the <hty of preparation in occasionally performed by 
the Police, especially if they be of the old school. In the ca.se of the more aeti- 
oua offences triable by the Court of Session, the wimem* have usually txjen 
examined by the Police and by the Magistrate Indore they appear at $e$fek>n*, 
w’hei'e their teytimony i# therefore likely to be unusually perfect. 
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better than quote Mr. Starkie, who writes thus: “ The na-' 
ture of such coincidences is most important. Are they 
natural ones, which bear not the marks of artifice and pre- 
meditation ? Do they occur in points obviously material, 
or in minute or remote points , 1 which were not 
likely to be material, or in matters the importance of 
which could not have been foreseen ? The number of 
such coincidences is also worthy of the most attentive 

consideration. Human cunning to a certain extent 
• • • ^ | 
may fabricate coincidences, even with regard to minute 

points, the more effectually to deceive, but the coin- 
cidences of art and invention are necessarily circumscribed 
and limited, whilst those of truth .are indefinite and unli- 
mited. The witnesses of art will be copious in their detail 
of circumstances, as far as their provision extends; beyond 
this they will be sparing and reserved for fear of detection, 
and thus their testimony will not be»eveu aud consistent: 
but the witnesses of truth will be equally ready aud equally 
copious upon all points.” “J.t must, always be borne in 
mind,” says Mr. Taylor, “ that in the actual occurrences of 
human life nothing is inconsistent. Every eveut which 
actually transpires has its appropriate relation and place in 
the vast complication of circumstances of which the affairs 
of men consist ; it owes its origin to those which have pre- 
ceded it; it is intimately connected with all others which 
occur at the same time aud place, and often with those of 
remote regions ; and, in its turn, it gives birth to a thousand 
others which succeed. In all this perfect harmony pre- 
vails, so that a man can hardly invent a story, which, if 
closely compared with all the actual contemporaneous 
occurrences, may not be shown to be false.” It is iu fact as 
difficult to make a lie fit in with all the surrounding 
circumstances to which it must be adapted, as it is to fill up 
h hole made in the middle of a web of cloth so that no 

* Undesigned testimony is manifestly so far the stronger, tho suspicion of 
fabrication being thus precluded. Slight incidents! hints, therefore, and oblique 
allusions to any fact have often much more weight than distinct funnel assertion* 
of iw~ Whatdg't Rhetoric. Fart I., Chap. II., § 4. 
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'traces of the joining may be visible. It is impossible to 
take t^e threads of the warp and the woof and weave the 
rent or aperture over. It must needs be darned or patched, 
and the cleverest darning or the most skilful patchwork 
will show. 


§ 33. In considering the consistency of the evidence 

with itself, it will also be well to sec 
Agreement of doubt- , r ,, , 

ful portions of the eri- now tar those portions of it which are 

with facts which are 
either undisputed or have been proved 
beyond doubt. The following remarks of Baron Parke in 
the case of Mir Asaditlah alias Shall C human v. Bibi 
Imaman, widow of Shah Khadim Ilosein, in appeal before 
the Privy Council (V. W. R. Privy Council Decisions, 
p. 26 — 29), should be constantly present to the mind of 
every Judicial officer in India: “ There is no better cri- 
terion of the truth, nt> safer rule for investigating cases of 
conflicting evidence, where perjury and fraud must exist on 
the one side or the other, than to consider what facts are 
beyond dispute, and to examine which of the two cases best 
accords with those facts, according to the ordinary course 
of humau affairs and the usual habits of life.” 


§ 34. It i3 further of importance to consider how far the 
evidence is consistent with the general 
clasiou^ ° f baSt * C0U ' conduct of the actors throughout the 

whole affair, aud with the general 
probabilities of the entire case. It is au error (and oue to 
which young Judicial officers especially are liable) to fix 
the attention almost exclusively on some striking portion 
of the evidence and allow the mind to be borne away to au 
impulsive conclusion, which a due regard to the other portions 
of the evidence ought considerably to modify, if not wholly 
alter. It will also be well to bear in mind the self-evident, 
but often forgotten maxim that Disbelief is Belief — only they 
have reference to opposite conclusions ; e. g. t to disbelieve 
the existence of a fact is to believe that it was feigned. 
“ The proper opposite to Belief either conscious Ignorant* 
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“ or Doubt, and even Doubt may sometimes amouflt 
“ to a kind of Belief ; since deliberate and confirmed 
“ doubt, on a question that one has attended to, implies 
« a verdict of not proven , — a belief that there is not 
“ sufficient evidence to determine either one way or the 
“ other. Many persons are of such a disposition as to be 
“ nearly incapable of remaining in doubt on any point on 
“ vvhich they have once bestowed their attention. They 
“ speedily make up their minds and come to some conclu- 
“ sion, whether there are any grounds for it of not. 
“ Others, again, there are, who are capable of remaining 
“ in doubt as long as the reasons on each side seem exactly 
“ balanced ; but not otherwise. Such a person, as soon as 
“ he perceives any — the smallest — preponderance of proba- 
“ bility on one sjde of a question, can no more refrain 
“ from deciding immediately, and with full conviction on 
“ that side, than he could coutinu**to stand, after having 
“ lost his equilibrium, in a slanting position, like the 
“ famous tower at Pisa. And he will accordingly be dis- 
“ posed to consider an ackowledgment that there are some- 
“ what the stronger reasons on one side, as equivalent to a 
*'* confident decision. The tendency to such an error ia 
“ the greater, from the circumstance that there are so 
“ many cases, in practice, wherein it is essentially neces- 
“ sary to come to a practical decision even where there are 
“ no sufficient grounds for feeling/w Up convinced that it is 
“ the right one. 1 A traveller may be in doubt and 
“ have no means of deciding with just confidence which of 
“ two roads he ought to take ; while yet he must; at a ven- 
“ ture, take one of them. And the like happens in num~ 
** berless transactions of ordinary life, in which wo are 
“ obliged practically to make up our minds at once to take 
“ one course or another, even where there are no sufficient 

1 There is a difference between Civil and Criminal poses. In Civil eft*** * 
preponderance of evidence justifies a decision in favour of one party— -more 
especially whore the right ia doubtful or there is no primd facie right on either 
side* In Criminal casoa the evidence ought to be conclusive in order to conviction $ 
and when there ia a doubt, the accused should have the benefit of it* 
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"grounds for a full conviction of the understanding. 
“ The infirmities above mentioned are those of ordinal')/ 
“ minds. A smaller number of persons, among whom, 
“ however, are to be found a larger proportion of the intel- 
“ ligent, are prone to the opposite extreme — that of not 
“ deciding, r as long as there are reasons to be found on both 


Opposite error of being 
unable to make up the 
miudtoany conclusion. 


“ sides, even though there may be a 
“ clear and strong preponderance on 
“ the one, and even though the case 
“ raa^ be such as to call for a practical decision. As the 
“ one description of men rush hastily to a conclusion, and 
“ trouble themselves little about premises, so the other care - 
“fully examine premises, # and care too little for conclusions. 
“ The one decide without inquiring ; the other inquire with- 
“ out deciding .” These remarks of Arclijnshop "Whately,* 
though not directed altogether to the subject of judicial 
evidence, illustrate Very forcibly the errors to which judi- 
cial functionaries are liable, more especially when (as is so 
often of necessity the case in, India) they come with little 
training and experience 1 2 to the discharge of duties, for 
the efficient performance of which training and experience 
are so essential. A clear perception of the errors them- 
selves and in what they consist will give light and assist- 
ance to those who would endeavour to avoid them. 

§ 35. Another most important test of evidence is 
whether or not it is consistent with 
the common experience of mankind, 
with the usual course of nature aud 
of human conduct, and with the well-known principles of 
human action. “ As one principal ground of faith in 
human testimony is experience, it necessarily follows,” says 
Mr. Starkie, “ that such testimony is strengthened or 
weakened by its conformity or inconsistency with our pre- 
vious knowledge and experience. A man easily credits a 


Is the evidence consist- 
ent with the common 
Experience of maukiud ? 


1 Elements of Rhetoric , Part 1, Chafer II, § 5. 

* It must not be forgotten that the author writes more especially with reference 
to the MofumL 
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witness, who states that to have happened which he himself 
has known to happen under similar circumstaryjes ; he 
may still believe, although*he should not have had actual 
experience of similar facts ; but where, as in the familiar 
instance* stated by Mr. Locke, that is asserted, which 
is not only unsupported by common experience, but con- 
trary to it, belief is slow and difficult .” 3 The test of 
which I now speak will be most safely applied by the 
Judge, who has himself had the greatest experience ; but, as 
the widest individual knowledge and observation c&nnot 
possibly extend over the whole field of human experience, 
and as time develops many novelties, the possibility of 
the existence of which once appeared incredible,* it will 
be necessary to avoid the Scylla of indiscriminate 
scepticism on the one hand, while endeavouring to steer 
clear of the Chary bd is of unbounded credulity, on the 
other. The story of the Dutch Ambassador and the 
king of Siam will be well borne in mind by English- 
men, who have been appointed to judicial office in India. 
They will find much that is either new to them or con- 
trary to their own preconceived ideas; and will at first 
have need to be cautious and careful to a degree, while 
even long after they have passed their novitiate, they 
will do well to remember the remarks of the Roman poet — 
“ No man was ever endowed with a judgment so correct and 
judicious, but that circuinstauces, time, and experience 
would teach him something new, and apprise him that of 
those things with which he thought himself the best 

1 The Dutch Ambassador told the king of Siam that the rivers of Holland 
were occasionally frozen so hard that an elephant might walk ovor on the ice* 
“ Hitherto,” said the king, who had had no experience of such a phenomenon* i4 l 
have believed the strange things you have told me, but now I am sure yon Ue*' y 
Hook IV. Chapter XV, S. V. 

• Page 832. 

3 As steam communication by land and sea, and the wonders of the telegraph 
would have appeared to our ancestors. It is related that the value of the evidence 
given by George Stephenson before a Parliamentary Committee was greatly 
lessened by the fact of his having stated that steam-carriages mu;ht possi&ty trami 
on rail-roads twelve miles an hour. It would have been wholly destroyed had he 
said sfoty mites <m hour .* ami yet the latter now happens every day,^ 
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acquainted, he knew nothing ; and that those ideas, which 
in theqry appeared the most advantageous, were found, 
when brought into practice, to b<? altogether inapplicable.” 1 

§ 36. I now pass to some remarks concerned more 
especially with witnesses, and the 
of Indian witnes5° Uy va,ue to be attached to their testimony 
under general and special circum- 
stances. There would appear to be an opinion pretty 
generally prevalent/ that witnesses in India are more 
mendacious than witnesses in other countries; audit has 
been repeatedly stated that Judges in India have afar 
more difficult task to perform than Judges in England in 
consequence of the untruthful nature of the evidence with 
which they have to deal. Some persons have even gone so 
far as to say that while the presumption in England is that 
witnesses tell the truth, the presumption in India ought to be 
that they lie. In thecaie of Rtuuja in a v. Atchama , before the 
Privy Council, on the 29th February 1848/ their Lordships 
observed as follows: — “ Thece instruments are produced 
and the facts tending to this conclusion are sworn to by 
a vast number of witnesses. There appears to us to be no 
objection to this testimony beyond the observation which 
may be made on all Hindu testimony, that perjury and 
forgery are so extensively prevalent in India that little reli- 
ance can be placed on it.” It would be possible to quote 
from other judgments, as well of the Privy Council as of 
the highest Courts iu India, passages in which the great 


1 Tc rente. 

* “ Thus it has been jn-dly observed, that a propensity to lying \ im been 
* v always more or leis a peculiar feature in the charm er of an enslaved people— 
“ accustomed to oppression of every kind, and to be called upon to render 

strict account for every tritlo done, not according to the rules of justice, hut 
41 a# the caprice of their masters may «ugge#t. ft i* little to he wondered at if 

a lie is often resorted to as a supposed refuge from punishment, and that thus 
“ an hahit.ua] disregard is eutpoulered/’ This pa Mage is cited as accounting in 
fiome measure for the lamentable neglect of truth, which is evinced by most of the 
nations of India, by the »ubj«et» of the Czar, and by many of the peasantry of 
Ireland. Taylor, Vol. f, p. c.'.h § 45. 

• 4 Moore’s Indian Appeal#, p. I, 
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prevalence of perjury and forgery is admitted anti 
lamented ; but it is not within either the Author’s % wish or 
the scope of his present subject to exaggerate the reproach 
of this particular immorality by multiplying proofs 1 of its 
existence. At the same time, to make no allusion whatever 
to the evil would be inconsistent with the design of the 
present remarks, which are intended more especially to 
guide those who require guidance. It will then be suffi- 
cient to say that while on the one hand it would be a gross 
slander to predicate of all the natives of India, as of the 
Cretans, that they are liars,* it would, on the other hand, 
be misleading the young judicial functionary to tell him 
that he may safely look for as much truth in au Indian as 
in au English witness-box. 


1 Soe §§ *10, 47 and 55, post, * 

3 The subject has recently been debated both in the Chamber of the Legisla- 
tive Council and in the newspapers as connected with the new 4 ‘ Oath’s Act.' 1 
The present Lieutenant-Governor of (Mr. George Campbell) is reported 

to have thus expressed himself in Council: — ‘‘Dealing as they were with a 
peculiar people, with whom the speaking of truth was not in anyway the custom, 
he felt that the means which wore available for getting at the truth were defec- 
tive. lie would go hack and say one or two words in respect to the expressions 

which had fallen from his hon'ble friend, Mr. , because he wished to put himself 

right with the Council and with the natives of the country in a very important 

matter. Mr. said that llis Honor's belief was that the natives were above 

all men liars. His Honor wished most distinctly and completely to deny that 
that was his opinion. Although lie had taken a logical view of the matter in 
saying that truth was not estimated by the majority of the natives as a virtue, 
he was not one of those who held exaggerated ideas in regard to the uutruthfuluesa 
of the natives. He believed lie was one of those who held the best opinion of 
the natives. He believed that they had many virtues, and that many of them 
spoke the truth in an honourable way ; but he did not think that truth was con- 
sidered by them as an honourable virtue to the same extent that it was so con- 
sidered by Englishmen. Ho had not hoard, in the various discussions that had 
taken plapo on the subject that any one had contradicted him on that point* Hia 
argument rather was, not that the natives were above all men liars, but rather 
that lying was natural to mankind, and that truth was a peculiar virtue which 
was only (lev. loped in certain civilized countries. He thought that the natives 
wore on the same platform and parallel with most of the world in regard to the 
shaking of truth. lie thought he was not doing any injustice to the people 
amongst whom ho had spent his life in saying that truth, as truth* was not 
regarded as a virtue amongst them to the extent that it was regarded amongst 
some of the people of Western Europe, "—Proceedings of the Lvgiekim CvmciL 
;1fth Afri!, \m> * ^ 
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' §37. During the last half century education has been 
gradually bringing forth fruit ; and one of its best fruits 
has been an increasing regard for truth among those classes 

who have had the benefits of educa- 

wauTtf trnlhtn Indi?® tioU - Bllt n0 fruit haS been P r0(luCecl 
* where no seed has been sown, and the 

great mass of the population, including more especially the 
lower classes, do not make a habit of speaking the truth, 
or regard falsehood with feelings of shame or abhorrence. 
Respectable natives do not, as readily and willingly as 
Englishmen, attend a Court of Justice to give evidence. 
Even in their own cases, where they have personal know- 
ledge of the facts, they prefer calling or sending their ser- 
vants or dependents to depose to them ; and such persons 
are often more zealous for the success of a cause, the con- 
duct of which is to a certain extent in their hands, than for 
truth. Again, the feeling of revenge, which is so strong 
in the breast of the Oriental 1 is perpetually suggesting 
new ways of achieving that^ vengeance which is almost as 
dear as life ; a and, in these days of law and order, a false 
case, by which a man may be deprived of his paternal lands 
or sold out of house and home or even consigned to the walls 
of the criminal jail, is a common device with the native for 
obtaining his desire upon his enemy. Then, in India, every 
man has his own caste, separate profession and occupation ; 
and as thugs take to murder , and dakuits to robbery, and 
dancing girls follow prostitution, so other members of the 
least moral portion of the community devote themselves 
to perjury and forgery, and are willing to biro their 
services to those who may require them. Just as an 
unscrupulous Italian will employ a professional assassin to 
remove his adversary from his path, so an unscrupulous 


1 To understand thoroughly the words “ avenge me on mine enemy,” one must* 
haves dwelt in the East. 

* Hie Annals of Crime in India contain more than one instance of persona 
having killed themeelvee under circumstances from which they intended that it 
ehould appear that they were murdered by tho&e with whom they were at enmity , 
and who they expected would be punished lor murder. 
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native of India will employ a professional perjurer or forger 
to work out his particular scheme of vengeance ; ajid the 
man who will not hesitate to pay the wages of this iniquity 
will occasionally himself scruple to forswear himself. It 
would, however, be a great mistake to suppose that all 
natives of India are addicted to these vices in which some 
natives indulge and for which some districts are notorious. 


Demeanour of 
nesses. 


Wit* 


The upper and more educated classes are as free from 
them as the same classes in other countries of equal civili- 
zation ; and they regret their existence among their less 
enlightened countrymen. 

§ 38. From what has just been said, it will be evident 
that judicial functionaries in India should be most careful 
in the oral examination of witnesses. If, however, care be 
exercised aud ordinary attention be devoted to this duty, 
the Author is persuaded that the task of discovering the 
truth is not a very difficult one in tlie great majority of 

cases, or impossible in any. Few 
men are really good actors : and there 
is a remarkable difference between 
the demeanour of a witness who is describing a scene or 
occurrence which he actually saw, and that of a witness 
who repeats from memory a story which has been taught 
him. The former, Avhile detailing what his eyes have seen, 
throws an unmistakable vitality into his narrative — his eyes 
are lit with intelligence, his features are all in motion, 
his body is scarcely at rest, his hands make indications,— 
and all these combined together produce a series of panto- 
mimic gestures, illustrative and corroborative of the details 
of his narrative. 1 The latter, on the other hand, either 
stands perfectly motionless or is fidgetty and restless; his 
features are impassive ; the pupil of the eye is fixed; he gases 
at empty space, instead of watching the face of the Judge 
or of the examining advocate, to see if he is understood; he 


1 The above description will apply more or leas exactly according to the mm 
to which the witness belongs. The 
least) pro— like, but not so much as, Ir 
what they have seen. 


majority of witnesees in India (Bengal at 
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hurries on with his story lest he should lose the thread of it, 
and i$, impatient of interruption ; occasionally as he for- 
gets his cue, the dry white tongue is thrust hurriedly out 
and as hurriedly withdrawn, or the apple in the throat 
rises and as suddeuly falls ; and his whole attitude and 
demeanout cannot fail to remind his hearers of a school- 


Other indications of 
Truth and Falsehood. 


boy, repeating, in the presence of a stern pedagogue, and 
with the fear of the rod before his eyes, a task which he 
has learned by rote. 

§ 39. I have above described Indian witnesses as I 
have found them. The following pas- 
sage from Mr. Taylor’s work exhibits 
auuther picture, many of the lines 
of which are also true in India: — “While simplicity, 
minuteness, and case are the natural accompaniments of 
truth, the language of witnesses corning to impose upon 
the jury is usually laboured, cautious, and indistinct. So 
when we find a witness over-zealous on behalf of his party ; 
exaggerating circumstances ; # a«swering without waiting to 
hear the question ; forgetting facts whereiu he would he 
open to contradiction ; minutely remembering others which 
he knows cannot be disputed ; reluctant in giving adverse 
testimony ; replying evasively or flippantly ; pretending 
not to hear 1 the question for the purpose of gaining 
time to consider the effect of his answer; affecting indif- 
ference; or often vowing to God a and protesting his 
honesty, — we have indications more or less conclusive of 
insincerity and falsehood. On the other hand, in the testi- 
mony of witnesses of truth there is a calmness and sim- 
plicity ; a naturalness of manner ; an unaffected readiness 
and copiousness of detail, as well in one part of the narra- 
tive as another ; and an evident disregard of either the 


* In India a witness will with the same object pretend not to understand the . 
Judicial officer'* vernacular (not hi* own, but that of the country), though he has 
understood and answered every question previous ty the crucial one. Whether 
he ha* so understood and answered is always important. 

* In India when a witness spontaneously prefaces his evidence by a declara- 
tion that be will tell the truth only and on no account say anything that la false, 
he is to be suspected. 
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facility or difficulty of vindication or detection. To 
the same effect, though in slightly different language, 
Starkie writes : — “ An over-forward and hasty zeal on the 
part of the witness in giving testimony which will benefit 
the party whose witness he is, his exaggeration of circum- 
stances, his reluctance in giving adverse evidence* his slow- 
ness in answering, his evasive replies, his aflectation of not 
hearing or not understanding the question, for the purpose 
of gaining time to consider the effect of his answer ; ^pre- 
cipitancy in answering without waiting to hear or to 
understand the nature of the question ; his inability to 
detail any circumstances wherein, if his testimony were 
untrue, he would be open to contradiction ; or his forward- 
ness in minutely detailing those where he knows contra- 
diction to be impossible ; and affectation of indifference, — 
arc all, to a greater or less extent, obvious marks of insin- 
cerity. On the other hand, his promptness and frankness 
in answering questions without regard to consequences, and 
especially his unhesitating readiness in stating all the cir- 
cumstances attending the transaction, by which he opens 
a wide field for ’contradiction, if his testimony be false, 
are, as w'ell as numerous others of a similar nature, strong 
internal indications of his sincerity.”* 

§ 40. I have already alluded to the fact that true as 

well as false witnesses are usually 

InJl’msvftutscs. 1081 ° £ Prepared in India. Both may, there- 
fore, display the same volubility in 
the witness-box ; but the difference between the true and 
the false witness becomes very apparent when each is 
stopped in repeating the story committed to memory and 
is compelled to answer questions. The true witness 
may be a little put out at first ; but he has a fund of real 
ideas to fall back upon, and he quickly recovers himself 
and gives natural and intelligent answers. The ' false 
witness, on the other hand, knows only the story he has 
been taught, and his perplexity and ettkbarrassment are 

* Vol l„ p. 08, § 

* Page 822. 
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too obvious to escape notice, as he racks his memory, per- 
haps in vain, to try and find in what he has learned by 
rote suitable replies to the questions that are put to him. 
Another way of treating a witness suspected of being 
mendacious is to forbear to express the impression he has 
inspired. ' Supposing his tale clear of suspicion, the wit- 
ness runs on his course with fluency till he is entangled 
in some irretrievable contradiction at variance with other 


parts of his own story, or with facts notorious in them- 
selves or established by proofs from other sources. 1 
Away from large towns and other haunts of professional 
witnesses, many of the witnesses who come before the 
Courts in India are ignorant peasants ; and, however 
carefully they may be prepared, their limited capacity 
makes it almost impossible for them, if properly examined, 
to carry a false story successfully through all its stages, 
more especially if it t'ako them at all out of the experiences 
of their own every-day life and into matters which are to 
them strange and unfamiliar^ Before leaving the subject 
of the demeanour of witnesses, I may remark that the 
Codes of Civil and Criminal Procedure require the Courts 
to record such remarks as they may think material respect- 
ing the demeanour of witnesses while under examination. 
The object of these provisions is to make up in some respect 
for the deficiency which Courts of Appeal must labour 
under in having merely the dead record before them, and 
not seeing the living witnesses. 

§ 41. Next to and in a certain degree connected with 


Ability of witnesses. 


demeanour, it is important to consider 
the ability of the witness, as well his 


intellectual capacity as his powers of perception, judg- 


ment, memory, and description. 8 Where cognizance 


of the fact related has been obtained through the sense 


of sight, the light in which the object was placed is im- 


portant. Different degrees of weight would properly be 

* Lict.nct of Counsel, p. 5. 

* And see remarks at p. 85, anJt, 

v • the following subject .discussed more At Urge by Bentbara, p, 102 and 
following pages ; and by Starfcie, p, 824. I have borrowed from both. 
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attached to identification made in broad daylight, by moonv 
light, by the light of the stars, and during the darkness 
of the night; and the fact of the person identified!* being 
previously known or otherwise to the identifier is also 
important. In the case of hearing, the sounds which 
reached the ear may have been faint ; or, of the sounds 
produced by the sonorous body, parts only, and thps&. 
broken and interrupted, may have reached the ear. In 
the case of words spoken, tire voice of the speaker may 
have been faint, the distance at which he stood consider- 
able ; and some of his words may have excited, while 
others failed to excite, a distinct perception. If the 
fact and its circumstances were of such a nature as to 
be likely to attract the witness’s attention, his percep- 
tion is likely to be the more clear and distinct ; while the 
contrary will be the case, if the transaction was remote 
or unlikely to excite notice and observation. ‘ Had the 
witness any motive or object,’ is also important in connec- 
tion with the degree of attention given to the transaction. 
Again, perception may have Seen rendered faint or indis- 
tinct by old age. Attention may have been rendered 
indifferent; judgment hasty, negligent, and erroneous, by 
want of knowledge, general or particular, absolute or rela- 
tive, — the fruit of relative experience, observation, informa- 
tion, and meditation. In connection with the same subject 
Archbishop Whately writes thus — “ When the question 
is as to a fact, it is plain we have to look chiefly to the 
honesty of a witness, his accuracy and his means of gain- 
ing information. Wfieu the question is about a matter of 
opinion, it is equally plain that his ability to form a judg- 
ment is no less to be taken into accouut * * * ” (aud again) 
“ Even when the question relates to what is strictly a matter 
of fact, the intellectual character of the witness is not to be 
wholly left out of the account. A man strongly influenced 
by prejudice, to which the weakest men are ever the most 
liable, may even fancy he sees what he does not. And some 
degree of suspicion may thence attach to the testimony 
of prejudiced, though honest men, tcAej| their pr’Q%(Hc0 
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tire on the same side icitk their testimony ; for otherwise 
their testimony may even be the stronger * » * * 

It is most important, therefore, to remember what is often 
forgotten — that credulity and incredulity are the same habit 
considered in reference to different things. The more easy 
of belief any one is in respect of what falls in with his 
^wishes or preconceived notions, the harder of belief he will 
be of anything that opposes them.” 1 

§ 42. “ Another intellectual cause of incorrectness in 

human testimony,” says Ben than,® “ is failure of memory. 
A failure of this sort may have had for its cause either 

some original faintness or indistinct- 
Mcraory considered. nesg t ] )(J ac ^ or ac f s Q f perception, 

or else the lapse of time, the length of the interval between 
the point of time at which the fact presented itself to the 
perception of the witness, and the point of time at which it 
happens to him to exhibit his statement of it for the inform- 
ation of the Judge. From the weakness of the memory may 
result two different and in some respects opposite effects — 
non-recollection and false recollection.” As to the latter, 
he remarks further on, “ Without jiny the least false consci- 
ousness as to any point whatever, without any intention or 
desire of departing in any point from the strict line of truth, 
a supposed recollection may be false, not only in quantity, 
quality, or other circumstance, but even in toto. I can speak 
from experience : recollection false even in toto is what it has, 
every now and then, happened to me to detect myself in. I 
should expect to find this to be the case more or less with 
every body. I speak of recollection devoid of all import- 
ance, and the expression of which has never gone forth nor 
been intended to go forth, out of my own breast ; and 
in respect of which all inducements to mendacity, all 
causes of bias, have consequently been out of the ques- 
tion. One circumstance, however, lias been common to all 
these instances of misrecollection and false recollection: the 


1 Whataly'A KUctoric, Part 1, Chap, II, § t. 
* Page lGSh • 
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image of the supposed transaction has been faint and dubi-' 
ous. It has been deduced, as it were, in the way of infer- 
ence, from some real and better recollected facts, which 
have operated as evidentiary facts with relation to these 
false ones. It might be regarded as the work of the ima- 
gination, were it not for its having a distinct tnjjl solid 
ground to rest upon in the truth of things. * * * 

On the other hand, when the recollection, the internal evi- 
dence, is clear and strong to a certain degree, there is no 
room left for any such external evidence to operate. *• * 

* * A recollection which is false in circumstance only, 

may be so either by being Buperadded to such parts of 
the recollection as are true, or substituted to one or more 
of them. * * * * A recollection false in toto is 

as easy to describe and conceive as a recollection false 
in circumstance. It, however, scarcely admits of being 
realized.” ,• 


§ 43. The ability of a witness may be defective neither 
in perception, judgment, noi* memory ; but he may be 
unable to describe accurately what he has seen, and the 


Descriptivo Powers of 
witness 


image of which is clear to his own 
iniud. “ The picture of the fact,” 


says Bentham, “ as painted in the 
memory of the witness at the time of deposition may be 


ever so correct; yet if the copy exhibited by the words 
and other signs employed by him for the expression of it 
be otherwise than correct, such accordingly will be his 
evidence. By an infelicity in the expression, the fruit of 
the most correct perception, and the most retentive me- 


mory may be rendered abortive.” And if the copy may be 
incorrect, when the witness speaks the same language as 
the J udge, how much greater room for incorrectness is 
there when the vernacular of the witness and of the Judge 
we different, and, by a process of mental translation, there 
is presented to the J udge’s mind a copy of the copy pro- 
duced by the witness I The danger of inaccuracy in 
respect, when European Judges sit to administer justioe itt 
a language foreign to them, caunot be. ov«£exBg*Wt*a 'm 
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'too carefully guarded against. Bentham further remarks 
that timidity is in the case of vivd voce examination perhaps 
the most frequent cause of incorrectness in the expres- 
sion. This timidity may arise from inferiority in respect 
of rank 5 sex, or age, or from the natural constitution of the 
individual. In connection with the present topic may also 
4*#*’ considered Archbishop Whately’s remark that per- 
sons unaccustomed to writing or discussion, but possessing 
natural sagacity and experience in particular departments, 
have been observed to be generally unable to give a satis- 
factory reason for their judgments, even on points on which 
they are actually very good judges. 1 And it may be 
added that the same persons are often incapable of describ- 
ing clearly what they thoroughly understand. 

§ 44. As a general rule, a Judge should iceigh not 
number witnesses. The tendency of 

WeighcS 3 Nambered°" modern improvements in the rules 

of evidence has been to admit every 
kind of evidence, leaving it f co the Court to form its own 
opinion of the weight to be assigned to the evidence when 
admitted. The old Evidence Act (s. 28, Act II of 1855) 
enacted that, except in cases of treason, the direct evidence 
of one witness, who is entitled to full credit, should be suffi- 
cient for proof of any fact : and the present Act (s. 134, post) 
enacts that no particular number of witnesses shall, in any 
case, be required for the proof of any fact. The number of 
witnesses, therefore, is a less important consideration than 
the weight to be attached to the individual testimony of 
each or to the sum of the testimonies of all taken together. 
But the number of witnesses may nevertheless under cer- 
tain circumstances be of very great importance. fi Where 
direct testimony,” says Mr. Starkie, is opposed by conflict- 
ing evidence, or by ordinary experience, or by the probabili- 
ties supplied by the circumstances of the case, the consider-* 
ation of the number of witnesses becomes most material. 
It is more improbable that a number of witnesses should be 


* nteerk, Part I, Cha?. IK., $ 1. 
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mistaken, or that they should have conspired to commit a* 
fraud by direct perjury than that one or R few should bo 
mistaken or wilfully perjured. In the next plact? not 
only must the difficulty of procuring a number of false 
witnesses be greatly increased in proportion to the number, 
but the danger and risk of detection must be increased 
in a far higher proportion ; for the points on whiclNthei r 
false statements may be compared with each other, and 
with ascertained facts, must necessarily be greatly mul- 
tiplied.” The first portion of these remarks applies with 
far less force in India than in England; but the latter 
portion is equally applicable in both countries. In false 
cases in India there is generally no lack of witnesses; 
aud any deficiency in the weight of the witnesses indivi- 
dually is sought to be made up by number. In fact, 
one mark of a false case is not uncommonly the extra- 
ordinary number of persons who arq*said to have seen 
some occurrence, which in the natural course of things 
could have been witnessed by limited number of persons 
only. The Author, speaking* from his own experience, 
believes this to be. true of the majority of false oases in 
India. At the same time cases sometimes arise which 
illustrate the truth of Mr. Taylor’s remark that two or 
three persons are far more easily found than a larger 
number, who, from motives of interest or malignity, will 
combine to aggrandize themselves or to ruin au opponent. 
Their story, too, being for the most part simple, is readily 
concocted and remembered, while its very simplicity 
renders it extremely difficult, on cross-examination, to 
detect the imposture. It is on this account that the 
uncorroborated statements of single witnesses, especially 
when they testify to atrocious crimes, such as rape, &o., 
or are known, like accomplices, to be persons oi bad charac- 
ter, and to have an interest in the result, bave ever been 
regarded with merited distrust, and are now, in prance* 
generally deemed insufficient to warrant a conviction . 1 


‘ Vol. I., p. 8Q, § W, 
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•It sometimes happens that several witnesses are called, and 
appear to be bearing concurrent testimony to the same 
thing', when they are really attesting different things, one 
witness being called to prove one of the facts, and another 
witness to prove another of the facts, which go to make 
up the ejfttire case ; but two witnesses never being called 
•prove the same fact, lest they should contradict each 
other on cross-examination. Such cases require more thau 
usual caution. 


§► 45. One of the commonest cases in India, and by 
far the most difficult to deal with, is where falsehood is 
admingled with truth. This happens in various ways and 
with different objects. Sometimes the story concocted 

Admixture of False- is t0 a11 intelltS and ,P Ur P 09e9 false, 
hood with Truth, com- having reference to the purpose for 
mon in India. which it is used, although it may have 

been reared upon a -true basis. “If au individual,” said 
Lord (then Mr.) Brougham, 011 the occasion of a celebrated 
trial, “ were to inveut a story entirely — if he were to 
form it completely of falsehoods, the result would be his 
inevitable detection ; but if he build a structure of false- 
hood on the foundation of a little truth, he may raise a 
tale, which, with a good deal of drilling, may put an 
honest man's life in jeopardy. ***** The m0 st 
effectual way, because the safest, of laying a plot, is not 
to swear too hard, is not to swear too much or to come too 
directly to the point ; but to lay the foundation in existing 
facts and real circumstances — to knit the false with the 


true — to interlace reality with fiction — to build the fanci- 
ful fabric upon that which exists in nature — and to escape 
detection by taking most especial care never to have two 
witnesses to the same fact, and also to make the facts as 
moderate and as little offensive as possible.” A common 
instance is an alibi, when sought to be proved for a prisoner’s 1 
defence. Everything may be perfectly true except tip date. 
The whole transaction described may have really occurred, 
and the prisoner may have been a chief actor or one of the 
actors in the scene, only on a day different from that stated 
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by the witnesses. Again, it happens very commonly hi 
India that a perfectly true case is sought to be proved by 
false witnesses and forged documents. The actual wit- 
nesses of the transaction may be dead, or may be persons 
who, from their position and from native ideas on these 
subjects, may be unwilling to come into Court OQd depose 
to what they know ; or the persons who have 
the preparation and management of the case, may be, 
as too often they are, wholly ignorant of the proper mode 
of proving the facts, which require to be proved in order 
to succeed. Aiming only at success, they may be wholly 
unscrupulous as to the methods to be employed in attaining 
it ; or, conscious of the goodness of the cause which they 
have in haud, and justifying the means by the end, they 
may think it small harm to use crooked paths in order to 
secure ultimate justice. It may be also that the hitherto 
uncertainty and doubt hanging over «the rules of evidence 
binding on the Mofussil Courts, are in some respect 
responsible for the evils bo«n of the darkness which they 
have contributed to create.* Be this as it may, the fact 
exists, and should ever be borne in mind by Judges of 
every grade in India. 

§ 46. The duty of the Court in such a case may be 
gathered from the following remarks of the Calcutta High 
Court : — 


“ The (Lower) Court will bear in mind that the use of 

The whole evidence fabricated written evidence by a party, 
not to be rejected bccauao however clearly established, does not 
part is false. relieve the Court from the duty of 

examining the whole of the evidence adduced on both sides, 
and of deciding according to the truth of the matters in 
issue. The person using such evidence may have brought 
himself within the penalties of the Criminal Law ; but the 
Court should not, in a Civil suit, inflict a punishment 
under the name of a presumption. Forge ry ^or fraud in, 
some material part of the evidence, if it is shown to be the 


contrivance of a party to the proceedings, may afford a 
fair presumption against the whole of>,tho,,e vid6noe ad du c e d 
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by that party, or at least against such portion of that 
evidence as tends to the same conclusion with the fabricated 
evidence. It may, perhaps, also have the further effect of 
gaining a more ready admission for the evidence of his 
opponents. But the presumption should not be pressed 
too far, especially in this country, where it happens, not 
-jm^n.nonly, that falsehood and fabrication are employed 
to support a just cause. In a recent appeal heard by the 
Privy Council ( Rani Surnamoyt v. Makar aj&h Satis 
Chandra Kai Bahadur, 23 rd July, 1864), their Lordships 
sustained the appeal, although they treated the whole of 
the parol evidence of the appellant as unworthy of credit, 
and a confirmatory pottah produced by her as a forged 
instrument. In the judgment it is said, ‘ that when false 
« witnesses or forged documents are produced in support 

* of a case, the fact naturally creates suspicion as to the 

* case itself; and if <he evidence upon which their Lord- 

* ships act depended in any degree for its credibility or 

* weight on such witnesses pr documents, they would 

* have paused as to their rfonclusiou. The fact is not 
‘ so, however, in the present case : their Lordships 

* believe they have to deal with a just case foolishly 

* and wickedly attempted to be supported by false 
< evidence. This misconduct must not mislead them in 

* the advice they will have to teuder to Her Majesty, 

* which will be that the appeal be sustained, and the 
decrees complained of reversed” — ( Garibula Gkazi and 
others , Appellants, v. Guru Das Rai, Respondent. II. W. 
K. Act X Rulings, p. 100 — and see also The Bengal 
Indigo Company, Appellants, v. Tarint Persad Ghose, Re- 
spondent. III. W. R., Act X. Rulings, p. 149).* In the case 
of J. P. Wise and others v. Sandalunissa and others before 
the Privy Council on the 25th February, 1867 (Suth. Priv. 
Coun. Ap., p. 667), the same high authority said: — “ Iu a 
native case it is not uncommon to find a true case pl#ced 
on a false foundation, and supported iu part by false evi- 
dence. It n ot unfrequently happens that each case, that 

* And Me Paitabhiranmtor v . VmcatarovTtfaickm, VII. BJU B. P CX 142. 
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of the claim and that of the defence, has to struggle 
through difficulties in which wicked and foolish managers 
involve it by fabrications of evidence and subornation or 
tutoring of witnesses ; and it is not always a safe conclu- 
sion that a case is false and dishonest in which such falsi- 
ties are found. ***** A native, «*yen with 
an honest case, or his advisers, may fabricate evid<fe«f\ 7 t r * 
meet a case, which they fear, though they know it to be 
groundless.” 1 

§ 47. In connection with the same subject, but maore 
especially with reference to the testimony of individual 
witnesses, Mr. Norton well observes thus : — ■“ There iB a 
maxim — - falsus in uno, falsus in omnibus, — false in one 
particular, false in all. I need hardly say that this is 
everywhere a somewhat dangerous maxim, but especially 

in India ; for if a whole body of tes- 
“falsus in uno, falsus timony were Uf be rejected, because 
m omnibus. the witness was evidently speaking 

untruth in one or more particulars, it is to be feared that 
witnesses might be dispensed with ; for itr the great ma- 
jority of cases, the evidence of a native witness will be 
found tainted with falsehood. There is almost always a 
fringe or embroidery to a story, however true in the main. 
The falsehood should be considered in weighing the 
evidence ; and it may be so glaring as utterly to destroy 
confidence in the witness altogether. But when there 
is reason to believe that the main part of the deposition is 
true, it should not be arbitrarily rejected because of a 
want of veracity on perhaps some very minor point.” The 
case will, however, be wholly different if the essential 
circumstance in the entire story be evidently unfounded. 
This, to use a felicitous expression of Mr. Hallam's, Is to 


1 The author has heard of a case in which a native forged a bond for a vh0 
riderable amount, and with the help of false witnesses sued his adversary thereon ; 
who, despairing of showing the falsity of the plaintiffs case, admitted the bond, 
forged an acquittance and produced an equal number of witnesses to prove this 
document I 
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pull a stone out of an arch : the whole fabric must fall to 
the ground. 1 

§ 48. When one witness deposes to a certain fact 
having occurred, and another witness, 
tivtSlde a ^T andNe8a ' stating that he was present at the 
" same time, denies that any such fact 

place, greater weight, other things being equal, is to 
be attached to the witness alleging the affirmative. In 
the case of Chaudhri Debt Persad and Bani Persad v. 
ChaUdhri Daulut Singh (III. Moore’s Indian Appeals, 
p. 357; Sutherland Priv. Coun. Ap., p. 161), their Lord- 
ships of the Privy Council made the following observa- 
tion : — “ In estimating the value of evidence, the testimony 
of a person who swears positively that a certain conversa- 
tion took place is of more value than that of one who says 
that it did not, because the evidence of the latter may be 
explained by supposing that his attention was not drawn 
to the conversation at the time.” 

§ 49. It occasionally happens that the unreliability of a 
witness’s testimony is shown by his 
much tneSS proving t0 ° proving too much. Ill his eagerness to 
assist the side on which he is called, 
he states some fact which to him in his ignorance appears 
calculated to promote this result, but which taken with other 
facts proved or admitted has a tendency directly the oppo- 
site, and lets in the light on the scenes behind, which have 
been carefully kept from view ; or he makes a statement 
from which is deducible not only the conclusion sought to he 
established, but another which is absurd or inadmissible. 11 


1 “The tendency ol any mixture of error in testimony it to lessen iho 
probability of the whole. Tbit diminution it in many cases m> small at not 
perceptibly to aJTect our belief. Out where an essential circumstance in a story 
la evidently unfounded, it U to pull a slam out of an arch : the whole fabric must 
W to the ground ."—Constitutional History of England, Vol IL, p. 687. 

* “ It ia evident that either the f/remi* » of an opponent, or his conclusion may 
be disproved, either in the direct or in the indirect method ; £ by proving the 
truth of the contradictory, or by showing that an absurd conclusion may fairly 
be d ed uc ed from the proposition you are combating. W km this latter mode ol 
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111 the case of Suriah Row v. Cotaghery Ruchiah, before 
the Privy Council on the 17th December, 1838 (II. Moo. 
Ind. Ap. 113), Lord Brougham made the following 
remark : — “ The observation one cannot help making upon 
this evidence, is that it proves too much on behalf of the 
defendant, who gives that suspicious evidence ; k» answer 
to which it is ingeniously suggested, as it is often uivdaR. 
the pressure of the cause, that it cannot be supposed that 
the witness was suborned, for that if he was possessed of 
common shrewdness, he would not have over-done *the 
thing, and thus have given rise to such an objection. 
Th at is a very tender argument before a Court* and too 
doubtful to justify the Court iu placing any considerable 
reliance upon it; for we do find, happily for the ends of 
justice, that men do fall into these inconsistences, and by 
means thereof the fraudulent character of the evidence 
becomes apparent. In the opinion <ff their Lordships, 
no reliance can be placed upon that remark to rebut the 
observation to which it is applied.” 

§ 50. In connection with the same point I may remark 

Danger of attempting U l )OU tllC d,M 'R er ° f attempting, to 
to prove too much in a prove too much, of ever advancing 
c '' more than can be well sustained; 

since the refutation of that will often quash the whole. 
A guilty person may often escape by having too much 
laid to his charge ; so lie may also by having too much 
evidence against him, i. e., some that is not in itself satis* 
factory : thus a prisoner may sometimes obtain an acquit- 
tal by showing that one of the witnesses against him is an 
infamous person or actuated by some malignant motive, 
though, perhaps, if that part of the evidence had been 
omitted, the rest would have been sufficient for conviction. 
An argument, or a piece of evidence, which has been re- 
futed, ought, strictly speaking, to go for nothing. The 

-wr — — — 

refutation is adopted with respect to the premiss, the phrase by which this pro- 
cedure is usually designated, is that the u argument proves too much, t. that it 
proves, besides the conclusion drawn, another which is manifestly uiaduuaaibto,* 
Wkutely's Rhetoric, Part, 1, Chapter IU., §. 7, 
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■conclusion sought to be established thereby may be quite 
true, aud may be capable of being established by other 
arguments or other evidence. Yet men — and Judicial 
functionaries in common with other men — are apt to take 
for granted that the conclusion itself is disproved when 
the arguments or evidence brought forward to establish it 
.iia^tTiailed or have been satisfactorily refuted. The mis- 
take arises from assuming that these are all the arguments 
that could be urged. 1 If they are all the arguments or 
evidence advanced in that particular case, of course the 
Judge is right, inasmuch as he is bound to decide secundum 
allegata et probata ; but if there are other arguments and 
other evidence in the case, he must not let his attention be 
wholly diverted from these by the address of an advocate, 
who directs his attack against those portions only of the 
adversary’s case, which cannot be maintained. A wise 
general will abaudftu those outworks which he knows to 
be incapable of defence, or the attempt to defend which 
may endanger the safety of his main position ; but in 
the contests of the forum, more especially of the Indian 
forum, this caution and care are frequently wanting, a 
fresh duty being in consequence imposed on the Judge, 
as the arbiter of the result. 

§ 51. It will ofteu be necessary to consider the effect 
of omissions in the testimony of witnesses ; aud, in deter- 

Omissfons mining the value to be given to them 

as indications of truth or falsehood, 
it will be important to see whether the omission to mention 
a particular fact arises from wilful suppression, or from the 
witness’s attention being riveted upon some other facts, 
with describing which his mind is wholly engrossed." 
If the fact be one which could not possibly have escaped 
his observation, supposing him to be a true witness, and 
if, on being indirectly questioned he evince no knowledge 
of it, or, being directly questioned, deny such knowledge, 

* Sec Whaitlg's I^gic, B. III., § 18; nud Rhetoric, Tart I., Chap, III., 7 

• See Wills on CiremyiantUtl Evidence, p. 202. 
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the supposition of inadvertence is scarcely possible, and a 
discrepancy is apparent. The negative circumstance 1 also 
of a witness’s omitting to mention such things as* it is 
morally certain he tcould have mentioned had he been 
inventing, adds great weight to what he does say. Beside 
the consideration of omissions in the testimony ^»f indivi- 
dual witnesses, it is necessary also to estimate the eSfcct 
of omissions in the evidence taken as a whole. If a 
single witness attest several circumstances, each of which 
is capable of corroborating evidence; and if no Such 
corroborating evidence is produced, there must be great 
confidence in the integrity and veracity of this single 
witness to believe all these circumstances on his sole testi- 
mony, where, if they were true, there would be concurrent 
evidence to strengthen and confirm his statements.* The 
instance of a single link in the chain being wholly want- 
ing requires no particular comment/ Where a case is 
supported by several parallel chains, the want of a link 
in any one of them renders^ that particular one wholly 
useless, and throws the whole strain on the others : but 
where the support is derived from a single chain only, 
the failure of a single link, however strong the remaining 
links may be, must be fatal; and even where the link is 
not wholly wanting, but merely partly defective, it is 
well to remember that no chain is stronger than its weakest 
part. There is, however, one omission, which it ia import- 
ant to notice, inasmuch as a wrong construction is daily 
put upon it in the lower Courts in India. I speak of the 
non-production of all the evidence which it is possible to 
offer of any particular fact. F rom this no adverse conclusion 
cau properly be drawn, if the evidence actually given be 
sufficient and be unimpeached. In the case of Ramalinga 
Pillai v. Sudasiva Pillai, before the Privy Council on 
the 4th February, 1864/ their Lordships said : — “ Several 
witnesses, whose testimony is not directly impeached, 

1 Whatelg's Rhetoric^ Part L, Chap. II., § 4. 

* Soo Gilbert on Eeidmce, p. 180. 

g IX, Moo, tnd, Ap. 500. 
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deposed to these facts ; but it was urged in argument 
that many other persons were present on the occasion 
who ought to have been produced on the part of the 
respondent. Where, however, there is sufficient evidence 
of a fact, it is no objection to the proof of it that more 
evidence might have been adduced/’ 

•& r TT2. Analogous to the subject of omissions is the con- 
sideration of statements, arguments, ami evidence directly 
put forward and remaining uncontradicted by the other 
side' This is a sort of negative testimony given by 
adversaries, which is often of considerable weight The 
direct testimony of adversaries is, of course, of still greater 
weight. In India such evidence going immediately to the 

point at issue is not often met with ; 
but, as falling under the head of 
“ undesigned,” it occasionally presents 
itself and may be at tunes educed by a little skilful examina- 
tion. In the testimony not of adversaries only, but also of 
unwilling witnesses, it will generally be found that this con- 
sists more in something incidentally implied than in a distinct 


Testimony of Adver- 
saries. 


statement. It will, however, sometimes happen that even 
an adversary will admit something that makes against him 
in order to contest some other point to his thinking more 
important.* One way in which a hostile witness may, 
and ofteu does serve the case which he came to damage, 
is when he appears not to believe himself, or not to under- 
stand the thing he is reporting, when it is such as is to 
his hearers not unintelligible nor incredible 2 by reason of 
their superior knowledge either generally or in the par- 
ticular case. 

§ 53. When the evidence of witnesses called on opposite 
sides is directly conflicting, it is a 
nc 2f 0nt5 ” g ° f Witr g° od l'»M' to confront them. “ This 
practice,” says Mr. Taylor, “ whiel^ 
still prevails largely in the County Courts, and is there 


JL 


1 8i‘e WhaUly's Rhetoric, Fart I*. Chap. II., § 4. 
* Idem. 
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often productive of highly useful results, has, for some 
unexplained reason, grown into comparative disuse at 
Nisi Prius. This is to be regretted ; for the practice 
certainly affords an excellent opportunity of contrasting 
the demeanour of the opposing witnesses, and .of thus 
testing the credit due to each ; while it also furnishes the 
means of explaining away an apparent contradiction?, or 
of rectifying a mistake, where both witnesses have intended 
to state nothing but the truth.” In India, where the 
evidence is so often directly conflicting, this is a fnost 
valuable means of discovering the truth, and the Author 
has often adopted it with success. 


§ 54. When it appears essential for the elucidation of 
the truth, the witnesses should be 
' utncbM?s to examined out of the hearing of each 
other. An order for all the witnesses 
on both sides to withdraw, except th£ one under examina- 
tion, will generally be made upon the motion of either 
party at any period of the *Jriah If a witness remain in 
Court iu contravention of this order, it is under English 
law a contempt. It might, perhaps, also be punishable 
under Section 228 of the Indian Penal Code as au 
“ interruption. ’ A Judge cannot reject the evidence of 
a witness, who has thus remained in Court, though his dis- 
obedience may materially lessen the value of that evidence. 
In India a witness-room , where the other witnesses can 
be kept out ot hearing of the witness under examination, 
ought to be attached to every Court. 


§ 55. Some Judicial oflieefs iu India are apt to commit 
the mistake of disbelieving almost all 
all native evidence. l “ s evidence that is brought before them. 

Convinced of the general fallibility 
of native evidence, they suspect every witness and doubt 
every document produced in every case ; and not un fre- 


quently their administration of justice (more especially 
iu criminal cases) resolves itself iuto a sceptical scrutiny of 
the evidence offered to their judgment, in which if they 
can find some traces of falsehood, they^mmediately reject 
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the whole. This happens more especially at the second 
stage of a judicial career (the first stage being generally 
that of too implicit belief), before competent knowlcge and 
experience of the country and its usages and of native 
habits, manners, tendencies and proclivities have taught 
the happyrmedium that lies between either extreme. The 
following observations of the Lords of the Privy Council 
made in written judgments delivered in appeals from India 
may be useful in counteracting the error to which I 
refer : — “ It is quite true that such is the lamentable 
disregard of truth prevailing amongst the native inha- 
bitants of Hindustan that all oral evidence is necessarily 
received with great suspicion, and when opposed by the 
strong improbability of the transaction to which they 
depose, or weakened by the mode in which they speak, it 
may be of little avail. But we must be careful not to 
carry this caution an extreme length, nor utterly to 
discard oral evidence merely because it is oral, nor unless 
the impeaching or discrediting circumstances are clearly 
found to exist. It would be very dangerous to exercise 
the judicial function as if no ccedit could necessarily be 
given to witnesses deposing viva vocc, how necessary 
soever it may be always to sift such evidence with great 
minuteness and care/’ ( Madhu Sudhnn Sandt/al v. Sardp 
Chandra Sircar Choxcdhri , before the Privy Council on 
the 27th and 28th June, 1849. IV. Moo. I ml, Ap. 431, ) 
“ This evidence is wholly uncontradicted, aud yet, surely, 
if capable of contradiction, some evidence might have 
been adduced to impeach its credibility — some evidence 
either to show that the facts did not take place as stated, 
or to throw a doubt upon the testimony as to the hand- 
writing. We have no such evidence ; we must, therefore, 
necessarily come to the conclusion that the genuineness of 
the document is established. It would, indeed, be most 
dangerous to say that, where the probabilities are in favour 
of the transaction, we should conclude against it solely 
because of the general fallibility of native evidence. Such 
an argument would go to an extent which can never be 
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maintained in this or any other Court, for it would tend 
to establish a rule that all oral evidence must be discarded; 
and it is most manifest that, however fallible such evi- 
dence may be, however carefully to be watched, justice 
never can be administered in the most important causes 
without recourse to it.” ( Banwari Lai v. Iletnarhin Singh , 
before the Privy Council on the 22nd February 1858. 
VII. Moo. Ind. Ap. 148.) 

§ 56. Their Lordships are of opinion that no weight 
whatever ought to the given to the evidence of a witness 
who himself comes and says, not only that the deeds were 
forged, but that ho himself had been a party to the 
making of them ****** Thei r Lordships are of 
opinion that although no doubt it may be desirable care- 
fully to examine cases of possible fraud, yet that instru- 
ments which are proved by all the attesting witnesses, and 
against which there is no evidence on the other side, 
ought not to be set aside and treated as worth nothin*? on 

r> 

a mere possible suspicion of perjury and forgery.” ( Kali 
Chandra Chotcd hrt v. Sib Chandra Bhaduri and others, 
before the Privy Council* on the 8th December 1870. VI. 
li. L. Ilep. 501.) — “ llad their Lordships found that his 
(*'• e, the Judge’s, who tried the case in the first instance) 
observations upon the witnesses themselves were opposed 
to the opinion of the Sadr Court upon the credit due to 
those witnesses, irrespective of the probabilities of the 
case, they must necessarily have compared the conflicting 
opinions, and the result might have been a conclusion that 
the case must be decided in a conflict of testimony nearly 
balanced by the preponderance of probabilities. But if 
there he found, even in a native case, positive credible 
testimony uniuipeached, and credited by a Judge compe- 
tent to judge of the credit due to witnesses, it would seem 
to be equivalent to a total disregard of native testimony, 
to say, despite of this positive testimony, we will put all 
evidence aside and aot alone on the probabilities of the 
stories and the inference from the conduct of the parties.” 
(J. P. Wise and others v. SandaHmiu^mtudhrdt^etni 
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others, before the Privy Council on the 8th and 9th 
February, 1867. XI. Moo. Inch Ap. 177.) 

§ 57. The following remarks are also important as 


Further hints for deal- 
ing with evidence. 


guides to the proper mode of dealing 
with evidence : — “ Undoubtedly there 
are in the evidence circumstances 


which may create suspicion, and doubt may be entertained 
with regard to the truth of the case made by the appellant ; 
but in matters of this description it is essential to take care 
that the decision of the Court rests, not upon suspicion, 
but upon legal grounds, established by legal -testimony.” 
( Srhnan Chandra Dey v. Gopal Chandra Chackravartti 
and another , before the Privy Council on the 14th Novem- 
ber, 1866. XI. Moo. Ind. Ap. 28.) — “The consideration 
of a case upon evidence can seldom be satisfactory, unless 
all the .presumptions for and against a claim, arising on all 
the evidence offered, or on proof withheld, on the course 
of pleading, and tardy production of important portions of 
a claim or defence, be viewedXn connection with the oral or 
documentary proof which per se might suffice to establish it. 
This caution is more particularly necessary in India, where 
fabrication of seals and documents is so common and so 


skilfully conducted.” (Maharaja Itajendra Kith rear Sinyh 
v. Seoparshan Mister 9 before the Privy Council on the 
7th and 8 tli February 1866. X. Moo. Ind. Ap. 438.) — 
“ Amongst other arguments urged for the respondents, it 
was said that, with regard to instruments of this kind, 
considering the fiabits and customs of the native inhabit- 
ants of India, their well-known propensity to forgo any 
instrument which they might deem necessary for their 
interest, and the extreme facility with which false evideneo 
can be procured from witnesses, the probability or impro- 
bability of the transaction formed a most important consi- 
deration in ascertaining the truth of any transaction relied 
upon. With this argument we agree: and therefore it 
will become our duty to examine with care how far the 
defence relied upon is consistent with all the probabilities 
of the case. It has been said also that this defence 
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stauds exclusively upon oral evidence ; and though, to A 
considerable extent, that observation may be true, yet it 
cannot be received to the full extent to which it has been 
ur^ed. The defence in this case does, it must be admit- 
ted, depend upon the proof of a given instrument, but there 
is a very clear distinction, and not an unimportant one, 
between the pleading a written instrument as an answer 
to a demand, and the setting up a defence founded exclu- 
sively upon oral evidence ; for instance, if the defence 
were adoption, where there was no written record of 0 the 
transaction, and the fact was to be established merely by 
the evidence of witnesses who swear they were present at 
it, there the proof would be purely oral evidence, and 
might be liable to all the imputations which are in these 
cases cast upon it ; but where the defence is rested upon 
a written document as a release, there is an essential dif- 
ference, for its genuineness, on the contrary, may be 
shown by many facts and circumstances very different from 
mere oral evidence ; and, moreover, the witnesses, who are 
to prove a written document, cannot resort to that latitude 
of statement which afford* such opportunity of fabrication 
to purely oral evidence. There are more means of trying 
the genuineness of a written instrument, than there can 
be in disproving purely oral evidence. This is quite mani- 
fest even upon the present occasion, for the truth of 
the transaction may, as it has been, be investigated by 
reference to the handwriting, to the seal, to the stamps , 1 the 

1 Only a few month* ago the Author discovered a forgery in a case which 
came before him in appeal by examining the stamp. A conveyance purporting 
to have boon executed in 1855 was engrossed on a stamp paper bearing the Royal 
arms of England with V. R. and a crown above. This paper was not nmnt^factut'sd 
till 1850, when Her Majesty assumed the Government of India. The paper in use 

previously bore the arms of the East India Company with the letters c 1 - The 

t c* 

♦forger had partly erased the letters V. R. and the crown ; but the minute device 
oil the arms and the difference of the motto wholely escaped him. The Anther 
has also more than once detected forgeries by the presence or absence oi the dis- 
tinguishing mark impressed on stamps issued before the mutiny— See Act XIX 
of 1858. It would be very easy to mark all stamp paper with the date of \$m$ 
by means of an instrument, such as is used ^to mark Railway tickets; and tin* 
Author i* convinced (hat this simple contrivance would doiauch to atop for gory by 
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description of the paper, the alleged habits of him who 
is said to have written it.” (Bantoari Lai v. Hetnarain 
Singh , before the Privy Council on the 22nd February, 
1858. VII. Moo. Ind. Ap. 148.) — “ Had that been her 
case, she might have proved it by the books of the busi- 
ness whifch are presumably in her power and custody, the 
evidence of gomashtas, or the like. If the Principal 
Sadr Amin thought that his hypothesis was according to 
the truth of the case and the real rights of the parties, 
he should have established it by pursuing the enquiry 
and by calling for the production of proper proof. Mir 
Daulat’s testimony falls very far short of such proof. 
And the conclusion of the Principal Sadr Amin as to the 
partnership seems to rest principally on his own knowledge 
and belief, or public rumour — grounds upon which no 
Judge, is justified in acting.” ( Mithun Bibi v. Bashir 
Khan and others, before the Privy Council on the 9th 
February, 1867. XI. Moo. Ind. Ap. 213.) 

§ 58. Now that the Evidence Act has come into operation, 
the following observations are not possessed of the same 
importance which attached to them under the former state 
of things. They may, however, even now be well borne in 
mind, more especially in dealing with cases tried by the 
Courts of original jurisdiction before the Evidence Act 
came into operation : — “ Objections have been taken to the 
admissibility of this document as evidence, and it has been 
contended to be a copy of a copy. With regard to the 
admissibility of evidence in the Native Courts in India, 
we think that no strict rule can be prescribed. However 
highly we may value rules of evidence as acknowledged 
and carried out in our own Courts, we cannot think that 
those rules could be applied witli the same strictness to 


facilitating detection. In a large number of forgeries, it is necessary to antedate ; 
and the difficulty of procuring a stamp with a suitable date could be increased if 
stamp- vendor* were made to account more strictly for their sale* than is at 
present the practice. The check of having tho purchaser’s name endorsed on the 
stamp is useless, as fictitious names itre used. The Author has detected more than 
one Stamp-Vendor, having stamps ready endornd with such fictitious names* 
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the reception of evidence before tlfe Native Courts in the 
East Indies, where it is perfectly manifest the practitioners 
and the Judges have not that intimate acquaintance with 
the principles which govern the reception of evidence in 
our own tribunals : we must look to their practice — we 
must look to the essential justice of the cas<* — and not 
hastily reject any evidence because it may not be accord- 
ant with our own practice. We must endeavour, as far as 
the materials will allow us, having received the evidence, 
to ascertain what weight ought properly to be ascribed to 
it, and, more especially, where we find that it has been 
the practice of the Courts to receive documentary evidence 
without the strict proof which ipiglit here be considered 
necessary, we must not x’eject that evidence ; indeed, the 
consequence of so doing must inevitably be, if the strict 
rule were adhered to, to reject the most important evidence 
not only in this case, but almost in every other. Looking 
through the whole of these papers, we see that, both on 
the side of appellant and resj^ndeuts, copies of documents 
coming out of a public office have been received upon the 
certificate that they were, true copies, signed by the officer 
in the charge of that department, and that whether pro- 
duced by the plaintiff or the defendant in the cause. We 
entertain no doubt, therefore, that this document must be 
received in evidence ; but what weight is to be ascribed 
to it still remains to be considered.” Unidi Raj aha Raj n 
Venkataperumal Rauze Bahadur v. Pcmmasami Venkatadry 
Naidu and others , before the Privy Council on the 12th and 
13th December, 1858. VII. Moo. Iud. Ap. 128. The rule 
here laid down was referred to and approved in the more 
recent case of Ajodhya Persad Singh and another v. Amrao 
Singh and others , before the Privy Council ou the 1st 
December, 1870, VI. B. L. Rep. 509, where the testimony 
of a trustworthy witness that a person was to his know- 
ledge reputed insane, was held to be an important corro- 
boration of the direct testimony given to the fact of that 
person’s insanity at the time, though perhaps such evidence 
might not have been receivable at a trial in a Court of 
J ustice in England. 



08 


INTRODUCTION. 


'§ 59. Ia conclusion, it is no less true in India than in 
England, that misrepresentation of argument — attempts 
to suppress evidence — reviling and personality and false 
charges — afford presumptions that the cause against which 
they are brought, is — in the opinion of adversaries at 
least — unassailable on the side of truth. 1 Occasionally, 
however, these weapons, like perjury and forgery, will be 
found iu India arrayed on the side of a good cause, owing 
to the ignorance or depravity of those who have the 
management of it. The tyro may exclaim that the task 
of discovering truth must be hopeless if the marks of 
falsehood are to be found even on the side of truth ; but 
time and experience will teach him that it is possible to 
separate the wheat from the taros. Even those who have 

had the benefit of experience will often 
bom, lout, : but doubt, be it remem- 
bered, is wholly consistent with sound 
inference and a right conclusion. “ There are objections,” 
said Dr. Johnson, “ againsy a plenum , and objections 
against a vacuum , but one of them must be true.” So 
there may be truth supported by . irrefragable arguments, 
and yet at the same time obnoxious to objections numerous, 
plausible, and by no means easy of solution/ On this 
point also let me quote Archbishop Whately : — “ It is iu 
strictly scientific reasoning alone that all the arguments 
which lead to a false conclusion must be fallacious. In 
what is called moral or probable reasoning, there may be 
sound arguments and valid objections on both sides, e. <j, y 
it may be shown that each of two contending parties has 
some reason to hope for success, and this by irrefragable 
arguments on both sides, leading to conclusions which 
are not, strictly speaking, contradictory to each other; for, 
though only one party can obtain the victory, it may be 
true that each has some reason to expect it. The real 


x Wkatthj a Rhetoric, Part I, Chap* II, § 1. It h common to find the partied 
to a ca&e in India dytin^ each other and each other 'a witness^*, “ professional 
perjuror*, or forger*, 11 4c. It is to he wished that the Court* would take * little 
more trouble than they do to prevent the introduction ol *candafatu» matter. 

* I>r, Hawkins on Tradition . 
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question in such cases is, which event is the more pro- 
bable ; — on which side the evidence preponderates? Now, 
it often -happens that the inexperienced reasoner, thinking 
it necessary that every objection should be satisfactorily 
answered, will have his attention drawn off 1 * * 4 from the 
arguments of the opposite side, and will be occupiefl, perhaps, 
in making a weak defence, while victory was in his hands. 
The objection, perhaps, may be unanswerable, and yet may 
safely be allowed, if it can be shown that more and 
weightier objections lie against every other supposition. ” a 
§ 60. The great end and excellence at which a Judicial 
functionary should endeavour to aim 
b e ^co n s*i il c r c iL w c nc c to is to take a comprehensive view of all 

the evidence, all the probabilities on 
both sides; comparing the whole of what is arrayed on 
one side with the whole of what is arrayed on the other 
side, and not suffering his mind aud attention to be con- 
centrated unduly on any one portion so as to lead to his 
considering too perfunctorily ty' wholly omitting to consider 
other portions either on the same side (where the effect 
of combination is important), or on the opposite side (where 
the effect of contradiction is of consequence). The gener- 
ality of men are much better qualified for understanding 
(to use Lord Bacon’s words) “ particulars, one by one,” 
than for taking a comprehensive view of a whole; and 
therefore in a galaxy of evidence, as it may be called, in 
which the brilliancy of no single star can be pointed out, 
the lustre of the combination is often lost on them.* 
Those, however, who have not received this particular 
qualification from Nature, may do much to acquire it by 
labour aud self-training — Labor omnia vincitS 

Note.— In addition to what has been said at page 54 as to the mode 
# °f dealing with true cases sought to be supported by false evidence aud 
forged documents, the following remarks of their Lordships of the 


1 The inexperienced Judicial functionary may in a similar maimer have hi# 
attention drawn off by a skilful advocate from the arguments of the (to hint) 
opposite side. 

• fihftoric, Part i, Chap. HI, § 7, 

• /dero, Part I, Chap. II, § 4. 

4 “ Labour conquers all things,” 
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INTRODUCTION. 


Privy Council are also valuable That a party is precluded from 
relying upon a title established by a deed conclusively found to be 
genuine because he has foolishly and wickedly set up a false deed, which, 
if treated as a conveyance, and not as a mere confirmation, may be incon- 
sistent with that title, is a proposition for which there is no foundation 
either in reason or \aw''—Pattab?iiramier v. Vcncatarow Naichcn , VII 
B. L. R., 148, before the Privy Council on 20th January 1871. “It 
might be possibly an advantageous rule if, as Mr. Scott expresses in 
his judgment, that where a party ‘has resorted to forgery to establish 
his claim, he must take the consequences of his own act, and that 
the Court is not at liberty to assume for him a position which he has 
himself rejected.’ But their Lordships are unable to arrive at that con- 
clusion, and are apprehensive that, if such was the practice adopted, 
Some cases might occur in which the Court could not determine the point 

in issue in favour of either party We find also in a recent case, 

Rani Surnomoyi v. Maharaja Satish Chandra Rai y this Committee 
gave effect to the defendant’s title, although a document by which she 
sought to strengthen it was found to be a forgery. The evidence which 
is not susceptible of bein" forged is primd facie strongly in favour of the 
defendant. However much the want of trustworthiness in the evidence 
of cases from India is to be regretted, we cannot, by reason of the 
proof that a document adduced bv one party is forged, transfer the 
property in which lie and those through whom he claims have been in 
possession at the date of the suit for forty-four years to another who 
has not, in the opinion of their Lordships, established any right to it 
himself.” — Sevvaji Vijaya Raghunadha Valoji KrUtnan Gopalar v. 
Chinna Nayana Cheiti , X. Moo. Ind. Ap., 10 1 — 1 03. 
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The following Act of the Governor-General of India in 
Council received the assent of Ilis Excellency the Governor- 
General on the 1 5th March 1872 : — 

ACT I of 1872. 


Whereas it is expedient to consolidate,' define 
. . . and amend the Law of Evidence; 

It is hereby enacted as follows: — 

PART I. 

RELEVANCY OF FACTS. 

C II A FT E K I. — P It E L I MI N A R Y. 

1. This Act may be called “The Indian Evi- 

Short title. dence Act, 1872 

It extends to the whole of British India, and 

Extent. applies to all judicial proceedings 

in or before any Court, including 
Courts Martial, but not to affidavits presented to 
any Court, or Officer, nor to proceedings before an 
arbitrator; 

and it shall come into force on the first day of 
Commencement of Act. (September 1872. 

[“ British India” means the territories vested in Her Majesty by the 
21st and 22nd Vie., Cap. CVI, Sec. 1 (passed 2nd August 1858), with 
the exception of the Straits Settlement, which, under the provisions of 
the 29th and 30th Vic., Cap. CXV, ceased to be part of India. 

As to proceedings before arbitrators, sec Chapter VI, Sections 812—327 
of the Code of Civil Procedure, Act VIII of 1859.] 

2. On and from that day the following laws 

Repeal of enactments, shall be repealed : — • 

(1.) All rules of evidence not contained in any 
BdSh’lndia- 01 Kegulation in fol ‘ ce ia part of 



rep ea r. op. FointEi: enactments. 


[s. 2. 


* (2.) All such Rules, Laws and Regulations as 
have acquired the force of law under the twenty- 
fifth 'section of ‘ The Indian Councils’ Act, 1861,’ 
in so far as they relate to any matter herein pro- 
vided for; and 

(3.) The enactments mentioned in the schedule 
hereto, to the extent specified in the third column 
of the said schedule. 

But nothing herein contained shall be deemed to 
affect any provision of any Statute, Act or Regula- 
tion in force in any part of British India and not 
hereby expressly repealed. 

[Clause (1) of this section will preclude the Courts from following 
English rules of evidence in future. — See Introduction, pages 10 — 19. 

Section 25 of 44 The Indian Councils’ Act, 1861” (24th and 25th Vic., 
Cap. LXVII) is as follows : — 44 Whereas doubts have been entertained 
whether the Governor-General of India , or the Governor-General of India 
in Council, had the power of making rules, laws and regulations for the 
territories knovvn from time to time as 4 Non-Regulation Provinces, 
except at meetings for making law^and regulations in conformity with 
the provisions of the said Acts of the third and fourth years of King 
William the Fourth, Chapter eighty- (bye, and of the sixteenth and 
seventeenth years of Her Majesty, Chapter ninety-five, and whether the 
Governor or Governor in Council, or Lieutenant-Governor of any Pre- 
sidency or part of India , had such power in respect of any such terri- 
tories ; Be it enacted that no rule, law or regulation which, prior to the 
passing of this Act, shall have been made by the Governor-General or 
Governor-General in Council, or by any other of the authorities afore- 
said, for and in respect of any such Non- Regulation Province, shall be 
deemed invalid only by reason of the same not having been made in 
conformity with the provisions of the said Acts, or of any other Act of 
Parliament respecting the constitution and powers of the Council of 
India or of the Governor-General, or respecting the powers of such 
Governors or Governors in Council, or Lieutenant-Governor as afore* 
aaid/’ This section has been interpreted as prohibiting the making of 
rules, &c M for the Non-Regulation Provinces otherwise than at meetings 
of the Councils for framing laws ami regulations ; and in consequence 
nonesuch have been made since 1861. For the legislative powers 
which may now be exercised by the above named authorities otherwise 
than at such meetings, see the* 33rd Vic. Cap. IT, and the Introduction 
to the Author’s Chronological Table of and Index to the Indian Statute 
Book, page 18 . 
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^d. 2 , 3.] 


The proviso is important. There are several provisions of statutes* 
of the British Parliament and of Acts of the Indian Legislature which 
relate to the subject of evidence, and which arc in force in fndia. 
Such of these as are important will be found in their proper place in 
the notes that follow. It may be well to remember that the “ Evidence 
Act” does not contain positively the whole of the law of evidence as 
enacted by the Legislature ; but at the same time there are no other 
Rules of Evidence now in force in India, except such as are contained in 
this Act or in some other Statute, Act or Regulation in force in British 
India.] 


3. In this Act the following words and expres- 
_ . , sions are used in the following 

senses, unless a contrary inten- 
tion appears from the context: — 

“ Court” includes all Judges and Magistrates, 
and all persons, except arbitra- 
tors, legally authorized to. take 

evidence. 

“Fact” “Fact” means and includes — 


“ Court.” 


(1) any thing, state of\ things, or relation of 
things, capable of being perceived by the senses; 

(2) any mental condition of which any person is 
conscious. 


Illustrations. 

(a.) That there are certain objects arranged in a cer- 
tain order in a certain place, is a fact. 

(Ik) That a man heard or saw something is a fact. 

(c.) That a man said certain words is a fact. 

( d ’.) That a man holds a certain opinion, has a certain 
intentiou, acts in good faith, or fraudulently, or uses a 
particular word in a particular sensS, or is or was at a 
specified time conscious of a particular sensation, is a fact. 
(e.) That a man has a certain reputation is a fact. 

One fact is said to be relevant to another when 

# < Relevant.’ °“ e is Competed w i t jj ^ 

other in any of the ways refer- 
red to in the provisions of this Act relating to the 
relevancy of facts. 


[Chapter H, Sections 5 to 55, treats of the Relevancy of Fiats.} 

K 
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FACTS IN ISSUE ” — 11 DOCUMENT.” [s. 3, 


1 Facts in issue.” 


The expression “ Facts in issue” 
means and includes — 

any fact from which, either by itself or in con- 
nection with other facts, the existence, non-exist- 
ence, nature, or extent of any right, liability, or 
disability, asserted or denied in any suit or pro- 
ceeding necessarily follows. 

Explanation. — Whenever, under the provisions 
of the law for the time being in force relating to 
Civ'll Procedure, any Court records an issue of fact, 
the fact to be asserted or denied in the answer to 
such issue, is a fact in issue. 

[The law at present in force will be found infections 139 — 143 of Act 
VIII of 1859.] 

Illustrations. 

A is accused of the murder of 13. 

At his trial the following facts may be in issue : — 

That A caused 13’s death ; 

That A intended to cause B’s death ; 

That A had received grave and sudden provocation 
from 13 ; 

That A, at the time of doing the act which caused 
B’s death, was, by reason of unsoundness of mind, 
incapable of knowing its nature. 

“Document” means any matter expressed or de- 
scribed upon any substance by 
means of letters, figures, or 
marks, or by more than one of those means, in- 
tended to be used, or which may be used, for the 
purpose of recording that matter. 

[This definition is the same as that contained in See. 29 of the Penal 
Code, with the exception of the lust seven words which have been substi- 
tuted for “ as evidence of that matter.”] 

Illustrations. 

A writing is a document. 

Words printed, lithographed or photographed are 
documents. 

A map or plan is a document. 

An inscription an a metal plate or stone is a document. 

A caricature is a document. 


‘ Document.’ 5 
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“Evidence” means and in* 

“ Evidence.” dudes- 

(1) all statements which the Court permits or 
requires to be made before it by witnesses, in rela- 
tion to matters of fact under inquiry; 

such statements are called oral evidence :* 

(2) all documents produced for the inspection of 
the Court; 

such documents are called documentary evidence. 

[The Bill as originally drafted contained a third subdivision included 
in the definition of “ Evidence/* namely — 

“(d) All material things other than documents produced for the 
inspection of the Court ; 

Such things are called material evidence.** 

An example of such material evidence is the weapon or other article 
of property, which the 198th section of the Code of Criminal Procedure 
requires to be transmitted to the Court of Session or High Court, 
when an accused person is committed for trial by either of these Courts. 
The Select Committee stated in their Second Report that they had 
resolved to omit the above provisions relating to material evidence ; 
but they mentioned no reason for *this determination. It is to be 
observed, however, that a Judge can see such things for himself with his 
own eyes, and the knowledge derivable therefrom is obtained without 
the use of any medium . Witnesses, who have become acquainted with 
a fact by the use of their own senses, are the medium whereby knowledge 
of that fact is communicated to the Court. A document is the medium 
whereby knowledge of the matters expressed or described therein is 
conveyed to the Court; but when a blood-stained weapon ora broken 
box is presented to the Judge’s view, all the knowledge derivable 
therefrom is obtained without the use of any other medium than that 
of his own senses. Another kind of material evidence, to which the 
same remarks apply, is the inspection of the locality by the Court. The 
58th section of the Common Law Procedure Act, 1854, provides for 
the inspection by the Court or a Judge of any real or per&onalj*roperty % 
the inspection of which may l>c material to the proper determination of 
the question in dispute . The Indian Code of Civil Procedure contains 
no similar provision: but Munsifs and other Judges of Civil Courts 
in the Mofussil usually visit and inspect the locality, when they see 
occasion to do so. Section 258 of the Code of Criminal Procedure 
provides for a view by the Jury or Assessors of the place in which the 
offence charged is said to have been committed t or any other place in 
which any other transaction material to the enquiry in the trial took 
place,] 
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“ proved” — "may presume,” &c. [ss. 3 , 4 . 


A fact is said to be proved wli^n, after consider- 
ing the matters before it, the 
lrnciL Court either believes it to exist, 

or considers its existence so probable that a prudent 
man ought, under the circumstances of the parti- 
cular case, to act upon the supposition that it exists. 
A fact is said to be disproved when, after con- 
sidering the matters before it, 
' Dls P ro ' etl - the Court either believes that it 

doeS not exist, or considers its non-existence so 
probable that a prudent man ought, under the cir- 
cumstances of the particular case, to act upon the 
supposition that it does not exist. 

A fact is said not to be proved when it is neither 
“Not proved.” proved nor disproved. 

[See the remarks as ,to Belief, Disbelief, &t\, page 36 of tlie Intro- 
duction.] 


4. Whenever it is provided by this Act that the 
„ Courtenay presume a fact, it may 
m»j presume. either regard such fact as proved, 

unless and until it is disproved, or may call for 
proof of it. 

Whenever it is directed by this Act that the 
Court shall presume a fact, it 

“ Shall presume.” ?hl ,„ r( , garll sucU fa(;t as 

unless and until it is disproved. 

When one fact is declared by this Act to be 

conclusive proof of another, the 
“ Conclusive proof.” Court ^jj Qn , )roo f 0 f the OUO 

fact regard the other as proved, and shall not allow 
evidence to be given for the purpose of disprov- 
ing it. 


[As to Presumption* r, see Sections 79 to 00, post. 

The cases where the Court may (and (Joes) presuipe ami shall presume 
correspond to the disputable or rebuttable presumptions of other 
systems of evidence. The last paragraph of the section, relating to 
“Conclusive proof" includes what are palled in the same systems 
conclusive, or imperative , or absolute or irrebuttable presumptions* 
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ss. 4, 5.] 


This Chapter, as originally drafted, contained the following section :— *• 

u Courts shall form their opinions on matters of fact by drawing 
inferences — • 

(1) from the evidence produced to the existence of the facts alleged; 

(2) from facts proved or disproved to facts not proved ; 

(3) from the absence of witnesses who, or of evidence which, might 

have been produced ; * 

(4) from the admissions, statements, conduct and demeanour of the 
parties and witnesses, and generally from the circumstances of the case.” 

The Select Committee decided to omit this section “ as being suitable 
rather for a treatise than an Act.” The object of its introduction was 
originally stated to be to point out and put distinctly upon record the 
fact that to infer , and not merely to accept or register evidence is in all 
cases the duty of the Court .” — Archbishop Whately says: “To infer 
is to be regarded as the proper office of the Judge; to prove, of the 
Advocate.” And he defines “inferring” as the ascertainment of the 
truth by investigation; and “proving,” as the establishment of it to the 
satisfaction of another. — Rhetoric , Introduction, § 1.] 


Chapter II. — Of the relevancy of facts. 


5. Evidence may be given in any suit or pro- 

Kvidencc may ,i. c B iv- cecdin^ of the existence or non- 
cn of facts in issue and existence of everj ? fact in issue 
Kicviint suets. and of sueh other facts as are 


hereinafter declared to be relevant, and of no 
others. 


[For definition of “ Facts in issue,” see ante , Section 3, page 74.J 

Explanation . — This section shall not enable any 
person to give evidence of a fact which he is dis- 
entitled to prove by any provision of the law for 
the time being in force relating to Civil Procedure. 

Illustrations. 

(a.) A is tried for the murder of B by beating him 
with a club with the intention of causing his death. 

At A’s trial the following facts are in issue— 

A’s beating B with the club ; 

A’s causing B’s death by such beating ; 

A’s intention to cause B’s death. 

(b.) A suitor does not bring with him, and have in 
readiness for production at the first hearing of the case, 
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£ bond on which he relies. This section does not enable 
him to produce the bond or prove its contents at a subse- 
quent stage ot* the proceedings, otherwise than in accord- 
ance with the conditions prescribed by the Code of Civil 
Procedure. 

[Section 29 of the Code of Civil Procedure, Act VIII of 1859, enacts 
as follows : — 

“When the plaintiff sues upon any written document, or relies upon 
any such document as evidence in support of his claim, he shall produce 
the same in Cou^t when the plaint is presented, and shall at the same 
time deliver a copy of the document to be filed with the plaint; if the 
document be an entry in a shop-book or other book, the plaintiff shall 
produce the book to the Court, together with a copy of the entry on 
which he relies. The Court shall forthwith mark the document for the 
purpose of identification ; and after examining and comparing the copy 
with the original, shall return the document to the plaintiff The plaintiff 
may, if he think proper, deliver the original document to be filed instead 
of the copy. The Cou^t may, if it see sufficient cause, direct any 
written document so produced to be impounded and kept in the custody 
of some Officer of the Court, for such period and subject to. such condi- 
tions as to the Court shall seem meet. Any document not produced in 
Court by the plaintiff when the p lnP.it is presented shall not be received 
in evidence on his behalf at the hearing of the suit inthuul the sanction 
of the Court." 

Section 128 of the same Code is as follows : — 

“The parties or their pleaders shall bring with them, and have in 
readiness at the first hearing of the suit to be produced when called 
upon by the Court, all their documentary evidence of every description 
•which may not already have been filed in Court, and all documents, 
writings, or other things which may have been specified in any notice 
which may have been served on them respectively within a reasonable 
time before the hearing of the suit ; and no documentary evidence of 
any kind, which the parties or any of them may desire to produce, shall 
be received by the Court at any subsequent stage of the proceedings, 
unless good cause be shown to its satisfaction for the non -production 
thereof at the first hearing 

“ This hearing, it will be observed, is the defendant’s first opportunity 
fand last, unless good cause be shown) for production of documentary 
evidence. It is also an opportunity (and the last, unless good cause be 
shown) for the plaintiff, with the sanction of the Court , to produce any 
documents which he may not have produced in Court with bis plaint.”— * 
Calcutta High Court Circular Order No. 9, of the 2 Gth February 1867, 
Page 190 of Vol. 1 of the Author's Edition .] 
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6. Facts wliich, though not in issue, are so 

Relevancy of facts connected with a fact in issue as 
forming part of same to form part of the same tfans- 
tnin section. action, are relevant, whether 

they occurred at the same time and place or at 
different times and places. * 

Illustrations . 

(a.) A is accused of the murder of B by beating him. 
Whatever was said or done by A or B or tli£ by-standers 
at the beating, or so shortly before or after it as to form 
part of the transaction, is a relevant fact. 

(/>.) A is accused of waging war against the Queen 
by taking part in an armed insurrection in which property 
is destroyed, troops are attacked, and gaols are broken 
open. The occurrence of these facts is relevant, as forming 
part of the general transaction, though A may not have 
been present at all of them. # 

(c.) A sues B for a libel contained in a letter forming 
part of a correspondence. Letters between the parties 
relating to the subject out of which the libel arose, and 
forming part of the correspondence in which it is con- 
tained, are relevant facts, though they do not contain the 
libel itself. 

(d.) The question is whether certain goods ordered 
from B were delivered to A. The goods were delivered to 
several intermediate persons successively. Each delivery 
is a relevant fact. 


[Similarly Magistrates holding an inquiry into cases triable by the 
Court of Session or High Court are directed by Section 190 of the 
Code of Criminal Procedure (Act X of 1872) to take the evidence of 
the complainant and of such persons as are stated to have any know* 
ledge of the facts which form the subject-matter of the accusation, and 
the attendant circumstances.'] 


7 . Facts which are the occasion, cause, or effect 

Facta which arc occa* immediate or otherwise, of rele* 
sion, cause, or ‘effect of vant facts, or facts in issue or 

tacts in issue. i • i ... A we 

which constitute the state of 
things under which they happened, or which afforded 
an opportunity for their occurrence or transaction, 
are relevant. ’ 
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Illustrations. 

(a.) The question is, whether A robbed B. 

The facts that, shortly before the robbery, B went to a 
fair with money in his possession, and that he showed it, 
or mentioned the fact that he had it, to third persons, are 
relevant. „ 

(£.) The question is, whether A murdered B. 

Marks on the ground, produced by a struggle at or near 
the place where the murder was committed, arc relevant 
facts. 

(c.) The question is, whether A poisoned B. 

The state of B’s health before the symptoms ascribed 
to poison, and habits of B, known to A, which afforded 
an opportunity for the administration of poison, are rele- 
vant facts. 

8. Any fact is relevant which shows or con- 

Motive, preparation , stitutes a motive or preparation 
and previous or subse- for any fact in isstic or relevant 

quent conduct. f*10t 

The conduct of any party, or of any agent to 
any party, to any suit or proceeding in reference to 
such suit or proceeding, or in. reference to any fact 
in issue therein or relevant thereto, and the con- 
duct of any person an offence against whom is the 
subject of any proceeding, is relevant, if such con- 
duct influences or is influenced by any fact in issue 
or relevant fact, and whether it was previous or 
subsequent thereto. 

[It wa a at one time thought necessary in England, and it seems to 
be still uecessary in America, that the conduct should be contem- 
poraneous. Of late years, however, this doctrine has been rejected in 
England, and the rule now is that, although concurrence of time must 
always be considered as material to show the connection, it is by no 
means essential. Concurrence of time may, however, be important in 
estimating the weight to be given to the evidence when admitted .J 

Explanation 1. — The word “conduct” in this 
section docs not include statements, unless those 
statements accompany and explain acts other than 
statements : but this explanation is not to affect the 
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relevancy of statements under any other section of 
the Act. 

[As to statements , see Sections 32-39, po8t.~] 

Explanation 2. — When the conduct of any per- 
son is relevant, any statement made to him or in 
his presence or hearing, which affects such # conduct, 
is relevant. 

Illustrations . 

( a .) A is tried for the murder of B. 

The facts that A murdered C, that B knew that A # had 
murdered C, and that B had tried to extort money from A 
by threatening to make his knowledge public, are relevant. 

(/>.) A sues B upon a bond for the payment of money. 
B denies the making of the bond. 

The fact that, at the time when the bond was alleged 
to be made, B required money for a particular purpose, 
is relevant. 

( c . ) A is tried for the murder of B # by poison. 

The fact that, before the cleat h of B, A procured poison 
similar to that which was administered to B, is relevant. 

( (l .) The question is whether a certain document is 
the will of A. 

The facts that, not long before the date of the alleged 
will, A made inquiry into matters to winch the provisions 
of the alleged will relate, that he consulted vakils in 
reference to making the will, and that he caused drafts 
of other wills to be prepared, of which he did not approve, 
are relevant. 

(e.) A is accused of a crime. 

The facts that, either before, or at the time of, or after 
the alleged crime, A provided evidence which would tend 
to give to the facts of the case an appearance favourable to 
himself, or that he destroyed or concealed evidence, or 
prevented the presence or procured the absence of persona 
who might have been witnesses, or suborned persons to 
give false evidence respecting it, are relevant. 

(f.) The question is, whether A robbed B. 

The facts that, after B was robbed, C said in A’a 
presence — * the police are coming to look for the man who 
robbed B,’ — and that immediately afterwards A ran away, 
are relevant. 

0?.) The question is, whether A owes B rupees 10,000. 
The facts that A asked C to tendiiim money* jand thai 

i ' 
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D said to C in A’s presence and hearing — tf I advise you 
not to trust A, for he owes B 10,000 rupees, 5 — and that 
A went away without making any answer, are relevant 
facts. 

( h .) The question is, whether A committed a crime. 

* The fact that A absconded after receiving a letter 
warning him that inquiry was being made for the criminal, 
and the contents of the letter, are relevant. 

(?.) A is accused of a crime. 

The facts that, after the commission of the alleged 
crime, he absconded, or was in possession of property or 
the proceeds of property acquired by the crime, or 
attempted to conceal things which were or might have 
been used in committing it, are relevant. 

( /.) The question is. whether A was ravished. 

The facts that, shortly after the alleged rape*, she made 
a complaint relating to the crime, the circumstances under 
which and the terms in which the complaint was made, arc 
relevant. ‘ 

The fact that, without making a complaint, she said that 
she had been ravished is not relevant as conduct, under 
this section, though it may Ip* relevant 

as a dying declaration under section thirty-two, (one), 
or 

as corroborative evidence under section one hundred 
and fifty-seven. 

( h .) The question is, whether A was rubbed. 

The fact that, soon after the alleged robbery, lie made 
a complaint relating to the offence, the circumstances 
under which, and the terms in which, the complaint was 
made are relevant. 

The fact that he said fie had been robbed without mak- 
ing any complaint is not relevant as conduct under this 
section, though it may be relevant 

as a dying declaration under section thirty-two, clause 
(one), or 

as corroborative evidence under section one hundred 
and fifty-seven. 

[These lxtst two illustrations are important. Under English law the 
particulars of the complaint may not he d inclosed by the witnesses for 
the prosecution either as original or an confirmatory evidence, but the 
details of the statement can only be elicited by the prisoner** counsel 
on cross-cjcauiiaatioii, u it is difficult,’' says Mr. Taylor, M to see upon 
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what principle this rule is founded, where the complaint is offered as con* 
firmatory evidence ; because if witnesses were permitted to relate all 
that the prosecutrix had said in making her original complaint* such 
evidence would furnish the best test of the accuracy of her recollection, 
when she was sworn to describe the same circumstances at the trial.” 
§519. Under the above illustrations the tei'ins of the complaint are 
admissible as original evidence.] • 


9. Facts necessary to explain or introduce a fact 

Facts necessary to cx- iu issue or relevant fact, or which 
plain or introduce reic- support or rebut an inference 
vant facts. suggested by a fact in issue or 

relevant fact, or which establish the identity of any 
thing or person whose identity is relevant, or fix 
the time or place at which any fact in issue or rele- 
vant fact happened, or which show the relation of 
parties by whom any such fact was transacted, are re- 
levant in so far as they are necessary for that purpose. 


Illustrations. 


(a.) The question is, whether a given document is the 
will of A. * 

The state of A's property and of his family at the date 
of the alleged will may be relevant facts. 

(/>.) A sues B for a libel imputing disgraceful conduct 
to A. B affirms that the matter alleged to be libellous is 
true. 

The position and relations of the parties at the time 
when the libel was published may be relevant facts as 
introductory to the facts in issue. 

The particulars of a dispute between A and B about a 
matter unconnected with the alleged libel are irrelevant, 
though the fact that there was a dispute may be relevant 
if it affected the relations between A and B. 

(c.) A is accused of a crime. 

* The fact that, soon after the commission of the evime, 
A absconded from his house, is relevant, under section 
eight, as conduct subsequent to and affected by facts in 
issue. 

The fact that, at the time when ho left home, he hail 
sudden aud urgent business at the place to which he went, 
is relevant as tending to explain the fact that he left 
home suddenly. 
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The details of the business on which he left are not 
relevant, except in so far as they arc necessary to show 
that the business was sudden and urgent. 

[Declarations made or letters written during absence from home, expla- 
natory of the motive of departure, arc admissible as original evidence, 
since the departure and absence are very properly regarded as one con- 
tinuing act' — Tay., § 526.] 

(//. ) A sues B for inducing C to break a contract of 
service made by him with A. C, on leaving A’s service, 
says to A — ‘I am leaving you because B has made me a 
better offer.’ This statement is a relevant fact as expla- 
natory of C’s conduct, which is relevant as a fact in issue. 

[Hadley v. Cartel % 8 New Ilamps. 40.] 

(<?.) A, accused of theft, is seen to give the stolen 
property to B, who is seen to give it to A’s wife. B says, 
as he delivers it — c A says you are to hide this.’ B’s 
statement is relevant as explanatory of a fact which is part 
of the transaction. 

(/.) A is tried for a riot and is proved to have marched 
at the head of a mob. The cries of the mob are relevant 
as explanatory of the nature of the transaction. 

[Lord George Gordon’s Ca.-e. k Jl IIow. State Trials, 514, 529.] 

10. Where there is reasonable ground to believe 

Thing, said or done *'VO Of 11101*0 persons liaVC 

by conspirator in refer- COtlSpirCtl together to Commit ail 
ence to common design. lv ° . • i i 

° offence or an actionable wrong, 
anything said, done, or written by any one of such 
persons in reference to their common intention, 
after the time when such intention was first enter- 
tained by any one of them, is a relevant fact as 
against each of the persons believed to be so con- 
spiring, as well for the purpose of proving the 
existence of the conspiracy as for the purpose of 
showing that any such person was a party to it. 

Illustration. 

(a.) Reasonable ground exists for believing that A 
Las joined in a conspiracy to wage war against the Queen. 

The facts that B procured arms in Europe for the pur- 
pose of the conspiracy, C collected money in Calcutta for 
a like object, D persuaded persons to joiu the conspiracy 
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in Bombay, E published writings advocating the object in 
view at Agra, and F transmitted from Delhi to Gr at 
Cabul the money which C had collected at Calcutta, "and 
the contents of a letter written by H giving an account 
of the conspiracy, are each relevant, both to prove the 
existence of the conspiracy, and to prove A’s complicity 
in it, although he may have been ignorant of all*of them, 
and although the persons by whom they were done were 
strangers to him, and although they may have taken place 
before he joined the conspiracy or after he left it. 


[In connection with the above section the following points should be 
clearly understood : 1$/, — The section applies to the case either of 
an offence or of an actionable wrong , to joint conspirators and to 
co-trespassers or other tort-feasor#. 2nd, — Before the evidence is admit- 
ted There must bo reasonable ground to believe in the existence of a con- 
spiracy. In England it has been usual occasionally for the sake of 
convenience to allow the acts or declarations of one conspirator to be 
given in evidence before sullicient proof has been given of the con- 
spiracy, the prosecutor undertaking to furnislf such proof at a later 
stage of the ease. 3rd, — The connection of the individuals in the unlaw- 
ful enterprise being shown, every act and declaration of each member 
of the confederacy is original evidence against every other member, 
though ignorant of them, and though *the persons doing these acts or 
making those declarations may lytve been strangers to him. 4th , — Those 
acts and declarations are admissible as evidence though made before 
or after the connection with the enterprise of the individual against 
whom they are used. 5th, — A letter giving an account of the conspiracy 
is admissible, apparently, even though not written in support of it or in 
furtherance of it. This last rule is contrary to that followed in Eng- 
land. Sec the whole principle discussed. — Tay., §§ 526 — 534. See 
The Queen v. Amtrndin, VII B. L. R,, 63: and The Queen v. Amir 
Khan and others, IX B. L. It., 3G.] 


When facts not other- 
wise relevant become re- 
levant. 


11. Facts not otherwise re- 
levant are relevant — 


(1) if they are inconsistent with any fact in 
issue or relevant fact; 

(2) if by themselves or in connection with other 
.facts they make the existonco or non-existence of 

any fact in issue or relevant fact highly probable 
or improbable. 


Illustrations. 


(a.) The question is, whether A committed a crime at 
Calcutta ou a certain day. 
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The fact that on that day A was at Lahore is relevant. 
The fact that near the time when the crime was com- 
mitfed, A was at a distance from the place where it was 
committed, which would render it highly improbable, 
though not impossible, that he committed it, is relevant. 
(b.) [The question is, whether A committed a crime. 
The circumstances are such that the crime must have 
been committed either by A, B. C, or I). Every fact 
which shows that the crime could have been committed 
by no one else and that it was not committed by either 
B>C, or D, is relevant. 

12. In suits in which damages are claimed, any 

. „ , fact which will enable the Court 

tacts tending to enable to determine the amount of 

Court to determine damages which ought to be 

awarded is relevant. 

[As to character a floe ting damages, see Section 55, post."] 

Facts relevant when 13 - Where the question IS SIS 

right or custom is iu to the existence of any right or 
question. custofii, the following facts are 

relevant — 

(a.) Any transaction by which the right or cus- 
tom in question was created, claimed, modified, 
recognized, asserted or denied, or which was incon- 
sistent with its existence. 

( b . ) Particular instances in which the right, or 
custom was claimed, recognized, or exercised, or 
iu which its exercise was disputed, asserted or 
departed from. 

Illustration. 

The question is, whether A has a right to a fishery. A 
deed conferring the fishery on A 'a ancestors, a mortgage 
of the fishery by A’s father, a subsequent grant of the 
fishery by A’s father, irreconcilable with the mortgage/ 
particular instances in which A’s fattier exercised the right, 
or in which the exercise of the right was stopped by A’e 
neighbours, are relevant facts. 

[The lUmtratwn shows that this unction is intended to apply to 
private as well as public rights and custom#. 
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Under English law, verdicts, judgments and other adjudications^ 
although inter alios , are receivable in evidence to show the existence 
or non-existence of customs of a public nature . The admissibility of 
similar evidence in India for a similar purpose was recognized, before 
the passing of the Evidence Act, in the case of Madhab Chandra Nath 
Bislur ass v. Tomi Bcwah and others (YIl W. It. Civ. Rul. 210). The 
Calcutta High Court here observed as follows : — 0 

“ Two instances were produced— one in the year 1852, and the other 
in the year 18G2 — in which the right was asserted and admitted to exist. 
These (judicial) proceedings arc good evidence in a matter of public 
interest , such as the existence of a custom of this nature, and such a 
case forms a well-known exception to the usual rule which exclifdes 
res inter alios acta’ (see Taylor on Evidence, Section 1490); and, had a 
large number of such instances been produced, there is no doubt what- 
ever that the Judge would have been justified in his finding.’' Sec 
also as to local custom. Sheik Kudu tula v. M oh ini Malum Saha and 
others , V It. C. and C. It. 290 : Krsho Bui and others v. Bimnjah Rai 
and others, IV N. W. P. Hop. 179 (Right of Pre-emption). 

Similar evidence lias usually been admitted in the Courts in India 
to prove kuldehdra or family ciM'un. See the case of Nil Krishto 
Deb Barmano v. Dir Chandra Thakur and others (Descent of the 
Tipperah Raj, before the Privy Council on the 15th March lbt>9, III 
E, L. E. Priv. Conn. 1 0) ; Ramil Crjun Singh and Raicut Diirjun 
Singh v. Ramtt Gftunsiam Singh (Raj of Rawatpur, before the Privy 
Council on the 18th June 1851. V Moo. Ind. A,>. 109), and the eases 
collected at pp. 814 — 834 of Shamaehurii Sirkars Vtfavasthd Darpana , 
or Digest of Hindu Law. Such a custom n:u4 be certain and intelligi- 
ble (Bhagawan Das v. Balgabind Singh , I 15. L. R. Short Notes ix. 

As to mercantile usage , the Privy Council, in the case of Jo go Mohun 
(those v. Man ill Chand and Koisri ('hand (before the Privy Council oil 
the 8th July 1859, Sutli. Priv. Coun. Ap. 857), remarked as follows : — 

“To support such aground, there needs not either the antiquity, the 
uniformity, or the notoriety of custom, which in respect of all these 
becomes a local law. The usage may be still in its growth; it may require 
evidence for its support in each case; but in the result it is enough if it 
appear to be so well known and acquiesced in that it may be reasonably 
presumed to have been an ingredient tacitly imported by the parties 
iuto their contract.” — See Proviso 5 to Section 92, post , 

• The mode of proving custom is important, as custom has in certain 
coses the force of law. {Section 5, Act IV of 1872 expressly declares that 
the rule of decision for the Courts in the Punjab shall be in part “any 
custom of any body or class of persons, which is not contrary to justice, 
equity, and good conscience, and has not been declared to be void bv 
any competent authority ; ami Section 7 of the same Act validates ail 
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# local customs and mercantile usages unless they are contrary to justice, 
equity, and good conscience, or have been declared to be void by any 
competent authority. See also Section 6, Act VII of 1872 (The Kurina 
Courts Act); and Section 1 of the Indian Contract Act, IX of 1872, 
which saves usages or customs of trade not inconsistent with the Act ; 
and Section 110 of the same Act. 

Section^ of Bengal Regulation XI of 1825 enacts that, whenever any 
clear and definite usage as to alluvion and diluvion respecting the dis- 
junction and junction of land by the encroachment or recess of a river, 
may have been immemoriaUy established for determining the rights of 
the proprietors of two or more contiguous estates divided by a river, 
the usage so established shall govern the decision of all claims and dis- 
putes relative to alluvial land between the parties whose estates may be 
liable to such usage. Clause 5 Section 4 of the same Regulation enacts 
that in ail cases of claims and disputes respecting land gained by allu- 
vion or by dereliction of a river or of the sea, not specifically provided for 
by that Regulation, the Courts of Justice shall be guided by the best 
evidence they may be able to obtain of established local usage, if there be 
any applicable to the^ase, or if not, by general principles of equity and 
justice. 

Custom is an unwritten law established by long usage and the consent, 
of our ancestors. If it be universal, it is a part of the common law of 
the land: if particular, it is thenfymperly a custom. The requisites to 
make a particular custom good under English law are : ( first ) it must 
have been used so long that the memory of man runs not to the con- 
trary. The time of legal memory in England was by the Statute 
Westminster the First, 3, Edvv. I, A.D. 1276. limited to the reign of 
Richard I, July 6, 1189; (second) it must have been continued; amt 
(third) peaceable ; and ( fourth ) reasonable ; and (fifth ) certain ; and 
(sixth) compulsory, and not left to the option of every person, whether 
he will use it or not ; and ( seventh ) consistent with other customs, for 
one custom cannot be set up in opposition to another. Whether all 
these requisites are necessary to make a good custom in India, has, 
1 believe, never been decided; but there are many cases in which reason- 
ableness and certainty have been insisted upon. As to what length of 
time will constitute the immemoriulity of a custom, the following remarks 
of Grey, C. J., may be considered : — “ Although in this country we cannot 
go back to that period which constitutes legal memory in England, viz., 
the reign of Richard L f yet still there must be some limitation, without 
which a custom ought not to be held good. In regard to Calcutta, I 
should say Ih at the Act of Parliament in 1773 which established this 
Supreme Court, is the period to which we must go back to found the 
existence of a valid custom, and that, after that date, there can be no 
subsequent custom, nor any change made in the general law of the 
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Hindoos, unless it be by some Regulation by the Governor-General in. 
Council, which has been duly registered in this Court. 1 In regard 
to the Mofussil, we ought to go back to 1793. Prior to that, tliere^was 
no registry of the Regulations, and the relics of them are extremely 
loose and uncertain. — Clarke's lie ports, p 113. 

The use of the word “ right” in the above section will have the effect 
of making it very extensively applicable. There seems to be cio reason 
why it should not apply to rights to all property, real and personal, 
immovable and movable. This section in the Bill as originally drafted 
was followed by these illustrations, viz. : — 

“ (a.) The question is, whether certain lands belong to A. 

Transfers of the laud from one person to another and finally to A are 
relevant facts. 

(b.) The question is, whether ahorse belongs to B, the executor of 
A, or to 0, who is in possession of it. 

The fact that A gave the horse to C in A’s lifetime is relevant.” 

As to rights of way and other rights falling under the head of 
Easements, see Sections 27 and 28 of the Indian Limitation Act, IX of 
1871, which will be found in extenso , post. 

As to public and general rights and customs, see Clause 4, Sec- 
tion 32, and Section 48, post. See also in connection with this Section 
Clause 7, Section 32, post.] 


14. Facts showing the Existence of any state of 
mind — such as intention, know- 
ledge, good faith, negligence, 
rashness, ill-will or good-will 
towards any particular person, 
or showing the existence of any state of body or 
bodily feeling — are relevant, when the existence of 
any such state of mind or body or bodily feeling 
is ill issue or relevant. 


Facts showing exist- 
ence of state of in i i til 
or of body or bodily 
feeding. 


[As to statu of mind or body, see also Clause 2 of Section 21, 
post.] 


Explanation . — A fact relevant as showing the 
existence of a relevant state of mind must "show 
.that it exists, not generally, but in reference to the 
particular matter in question. 


1 I ho 13 Geo. Ill, Cap. LX III, Section 3t>, required all laws made by the 
Governor- General and Council to be registered in the Supreme Court; but this 
provision was rescinded by the 3 & 4 Win. IV, Cap..LXXXV, Section 43— [mb 
August 1833*] 


U 
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Illustrations . 

(a.) A is accused of receiving stolen goods knowing 
them to be stolen. It is proved that he was in possession 
of a particular stolen article. 

The fact that at the same time he was in possession of 
many other stolen articles is relevant, as tending to show 
that he knew each and all of the articles of which he was 
in possession to be stolen. 

[See Roscoe’s Criminal Evidence, 6th Ed., p. 92.] 

(£.) A is accused of fraudulently delivering to another 
person a piece of counterfeit coin which, at the time when 
he delivered it, he knew to be counterfeit. 

The fact that, at the time ’|f its delivery, A was pos- 
sessed of a number of othe/pieces of counterfeit coin, is 
relevant. 

[See Illustration (c) to Section 15, post.] 

(c.y A sues 13 for damage done by a dog of B’s, which 
B knew to be ferocious. 

The facts that the dog had previously bitten X, Y, and 
Z, aud that they had made complaints to B, are relevant. 

[See Thomas v. Morgan, 2 C. M. and It. 496 ; Kelly v. Wade, 
12 Ir. Law R. 424 ; Cox v. Burhidge , id Com. R. N. S. 430.] 

(d.) The question is, whether A, the acceptor of a 
bill of exchange, knew that the name of the payee was 
fictitious. 

The fact that A had accepted other hills drawn in the 
same manner before they could have been transmitted to 
him by the payee if the payee had been a real person, is 
relevant, as showing that A knew that the payee was a 
fictitious person. 

(e.) A is accused of defaming II by publishing an 
imputation intended to harm the reputation of 13. 

The fact of previous publications by A respecting B, 
showing ill-will on the part of A towards B, is relevant, as 
proving A’s intention to harm B’s reputation by the parti- 
cular publication in question. * 

[Long v. Barrett , 7 Ir. Law It. 439; arid Barrett v. Long , 8 Ir. 
Law It. 331] 

The facts that there was no previous quarrel between 
A and B, and that A repeated the matter complained of 
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as he heard it, are relevant, as showing that A did not, 
intend to harm the reputation of B. 

(/. ) A is sued by B for fraudulently representing to 
B that C was solvent, whereby B, being induced to trust 
C, who was insolvent, suffered loss. 

The fact that, at the time when A represented C to be 
solvent, C was supposed to be solvent by his neighbours 
and by persons dealing with him, is relevant, as showing 
that A made the representation in good faith. 

[Sheen v. B ump stead ; 1 Hurls tone and Coltman’s Rep. 358 ; and 
2 New Rep. 370.] • 

(g.) A is sued by B for the price of work done by B, 
upon a house of which A is owner, by the order of C, a 
contractor. 

A’s defence is that B’s contract was with C. 

The fact that A paid C for the work in question is 
relevant, as proving that A did, in good faith, make over 
to C the management of the work in question, so that C 
was in a position to contract with B oil C’s own account, 
and not as agent for A. 

[ Gerish v. Charticr , 1 Com. 13. 13.] 

(h.) A is accused of the dishonest misappropriation of 
property which he had found, and the question is whether, 
when he appropriated it, he believed in good faith that 
the real owner could not be found. 

The fact that public notice of the loss of the property 
had been given in the place where A was, is relevant, as 
showing that A did not in good faith believe that the real 
owner of the property could not be found. 

The fact that A knew, or had reason to believe, that 
the notice was given fraudulently by C, who had heard 
of the loss of the property and wished to set up a false 
claim to it, is relevant, as showing that the fact that A 
knew of the notice did not disprove A’s good faith. 

(? ) A is charged with shooting at B with intent to kill 
him. In order to show A’s intent, the fact of A’s having 
previously shot at B may be proved. 

[/?. v. Voke , R. & R. 531.] 

O’.) A is charged with sending threatening letters to 
B. Threatening letters previously sent by A to B may be 
proved, as showing the intention of the letters. 

v. Robin*on t 2 East. l\ C. 1110, lllij.] 
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(Zt.) The question is, whether A has been guilty of 
cruelty towards B, his wife* 

Kxpressions of their feeling towards each other shortly 
before or after the alleged cruelty are relevant facts. 

(/.) The question is, whether A’s death was caused 
from poison. 

Statements made by A during his illness as to his 
symptoms, are relevant facts. 

(?;/.) The question is, what was the state of A’s health 
at the time when an assurance on his life was effected. 

Statements made by A as to the state of his health at or 
near the time in question, are relevant facts. 

[See Aveson v. Lord Kinnuird, G East., 188.] 

(n.) A sues B for negligence in providing him with a 
carriage for hire not reasonably fit for use, whereby A was 
injured. 

The fact that B’s attention was drawn on other occasions 
to the defect of that particular carriage, is relevant. 

The fact that B was habitually negligent about the 
carriages which he let to hire, is irrelevant. 

(o.) A is tried for the murder of B by intentionally 
shooting him dead. 

The fact that A, on other occasions, shot at B is 
relevant, as showing his intention to shoot B. 

The fact that A was in the habit of shooting at people 
with iutent to murder them, is irrelevant. 

( p .) A is tried for a crime. 

The fact that he said something indicating an intention 
to commit that particular crime, is relevant. 

The fact that he said something indicating a general 
disposition to commit crimes of that class, is irrelevant. 

15. When there is a question whether an act 

Facts bearing on qn c*- was accidental or intentional, the 
tion whether act was «c- fact that such act formed part 

eidcntalor intentional. ,■ ...... * 

or a series of similar occurrences, 
in each of which the person doing the act wa» 
concerned, is relevant. 

Illustrations. 

(a.) A is accused of burning down his house in order 
to obtain money for which it is insured. 
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The facts that A lived in several houses successively# 
each of which he insured, in each of which a fire occurred, 
and after each of which fires A received payment frcvn a 
different insurance office, are relevant, as tending to show 
that the fires were not accidental. 

( b .) A is employed to receive money from the debtors 
of 13. It is A’s duty to make entries in a book* showing 
the amounts received by him. lie makes an entry showing 
that on a particular occasion he received less than he 
really did receive. 

The question is, whether this false entry was accidental 
or intentional. 

The facts that other entries made by A in the same 
book are false, and that the false entry is in each case in 
favour of A, are relevant. 

(e.) A is accused of fraudulently delivering to B a 
counterfeit rupee. 

The question is, whether the delivery of the rupee was 
accidental. # 

The facts that soon before or soon after the delivery to 
B, A delivered counterfeit rupees to C, I), and E, are 
relevant, as showing that the delivery to A was not 
accidental. 

[See Tay. § 322 and Illustration (b) to Section 14, ante."} 

10. When there is a question whether a parti- 

Existence of (‘nurse of cular act was done, the existence 
business when relevant. G f ail V COUl’SC of btlsilieSS, accord- 
ing to which it naturally would have been done, 
is a relevant fact. 


Illustrations. 

(a.) The question is, whether a particular letter was 
despatched. 

The facts that it was the ordinary course of business for 
all letters put in a certain place to be carried to the post, 
and that that particular letter was put in that place, are 
relevant. 

( b . ) The question is, whether a particular letter reached 
A. Tiie facts that it was posted in duo course, and was 
not returned through the Dead Letter Office, are relevant, 

[In English law tho matter of this Section has usually been dealt 
with as a presumption , — ». e„ the ordinary course of buisness was proved 
and the Court was asked to presume that on the particular occasion 
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in question there was no departure from the ordinary and general rule. 
The following passage from Mr. Taylor’s work will still further illustrate 
the principle. 

“If letters or notices properly directed to a gentleman be left with 
his servant, it is only reasonable to presume, prima facie , that they 
reached his hands. The fact, too, of sending a letter to the post-office 
will in general he regarded by a jury presumptively proved, if it be 
shown to have been handed to or left with the clerk whose duty it was 
in the ordinary course of business to carry letters to the post, and if he 
can declare that, although he lias no recollection of the particular letter, 
he invariably took to the post-olliee all letters that either were deli- 
vered to him, or were deposited in a certain place for that purpose.” 

See also Section 114, and Illustration (/) thereto, post . j 


Admissions. 


17. An admission is a statement, oral or docn- 

.... , „ , mentary, which suuirests any in- 

Adimssions defined. • , : ( . . 

' ference as to any tact in issue or 
relevant fact, and which is made by any of the 
persons, and under the circumstances, hereinafter 
mentioned. 

[“documentary” — For example, entries in account-books, &c. See 
the definition of “ document" in Section ante, page 74.] 

18. Statements made bv a party to the proceed- 

Admission — in S’ or h r an 4 r(ait to any such 

by party to proceed- party, whom the Court regards 
mg or bis ageut; under the circumstances of the 

case, as expressly or impliedly authorized by him 
to make them, are admissions. 


[ “ Where, ” says Mr. Justice Story, “ the acts of the agent will bind 
the principal, there, bin representations, declaration.*) and admissions 
respecting the subject-matter will also bind him, if made at the same 
time and constituting part of the rex In a suit against a rail- 

road company by a passenger for the Ions of his trunk, the admissions of 
the conductor, baggage-master, or station-master, as to the manner of* 
the loss, mode the next morning in answer to enquiries for the trunk, 
are competent against the company, it being part of the duties of such 
agents to deliver the baggage of passengers, and to account for the 
some, if missing and enquiry is made within a reasonable time.” (Bfcory, 
Agency, § 134). The same learned writer remarks u The representation * 



8. 18.] BY PERSONS IN A REPRESENTATIVE CHARACTER. 95 


declaration, or admission of the agent does not bind the principal, if it ft 
not made* at the ve^ ^ but upon ^otJifiji^accasion ; 

or if it does not concern the subject-matter of the contract, but «ome 
other matter, in no degree belonging to the res gestae." (§ 135.) 

The words of the section, “ whom the Court regards , under the 
circumstances of the case , as expressly or impliedly authorized *by him 
to make them " leave it open to the Courts to deal with each case as it 
arises upon its own merits. Mr. Story’s observations, though not 
founded on precedents binding in India, may yet be valuable, as show- 
ing the principles generally applied in a country in which the decisions 
of the tribunals are not fettered by technicalities. These principles 
will be found clearly set forth in paras. 134 to 139a of Mr. Story’s 
work on Agency, which may be usefully referred to. As a general rule, 
both in England and America, the admissions of an agent have been 
held binding on the principal only when they have been made during 
the continuance of the agency in regard to a transaction then depend- 
ing, and when they have been within the scope of t lie agent’s authority. 
The admissions of an agent cannot bind an infant, because an infant 
cannot appoint an agent. • 

Partners arc agents for each other: “ Whenever any number of persons 
are associated together in the joint prosecution of a common enterprise 
or design, as in commercial partnerships and similar cases, the act or 
declaration of each member in fiirthcAince of the common object of the 
association is the act or declaration of all. By the very act of associ- 
ation each partner is constituted the agent of the others for all purposes 
within the scope of the partnership concern.” (Taylor Kv., § 535, and 
see Story on Partnership, §§ 101 — 1*25.) There is, however, one case 
in which the admission of a partner cannot be used against hia 
copartners. Section 20 of the Indian Limitation Act enacts (see 
Explanation 2) that a written promise or acknowledgment of a debt 
signed by one of several partners shall not render any of his copartners 
chargeable. See the section, which is given at length, post. 

As to Agency and Partnership, .see also Section 109, post."] 


Statements made by parties to suits suiug or sued 
i>y suitor in represent- iu a representative character 
ntive diameter ; !ire not admissions, unless they 

were made while the party making them held that 
•character. 


[The following arc instances of persons holding a representative 
character : the assignee of a bankrupt, an executor or administrator 
the innnager of a minor’s property holding a certittcate under Act XL 
of 1858. As to executors and administrators, see the Indian Succession 
Act, X of 1863, and the Hindu WiUs Act, XXI of 1870.] 
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STATEMENTS BY VERSONS INTERESTED: [s. 18. 


Statements made by — 

S ubje.!t-nmtterT eStCd ( 1 ). P crsons "ho have any 

proprietary or pecuniary interest 
in the subject-matter of the proceeding, and who 
make the statement in their character of persons so 
interested, or 


(2) persons from whom the parties to the suit 
by person from whom have derived their interest in the 
interest derived. Subject-matter of tllC Suit, 

are admissions if they are made during the con- 
tinuance of the interest of the persons making thfi 


statements. 


[It has been derided in England and in America that the admissions 
of one partner, made after the dissolution of the partnership, in regard 
to the business oj the Jinn previously transacted , are admissible as 
evidence against all the partner*, Loomis and Jackson v. Loomis , 
3 Deane's Reports of the Supreme Court of Vermont, 1!)S; Pritchard 
v. Draper , 1 Russ, and My!., 101, 100, ‘200. As the liability of each 
partner continues in respect of such transactions, his interest may be 
held to continue also. 

The reason of the rule that admissions, in order to be relevant, must 
have been made during the continuance of the interest of the persons 
making them is this, that it would he inequitable to allow a person who 
has parted with his interest in property to divest the right of another 
claiming under him, by any statement which he may choose to make. 

“ Derived their interest." It is not sufficient that the interest lie 
subsequent in point of time : it must have been derived from the person 
who made the statement sought to be u*ed as an admission. It has 
been held by the Calcutta High Court that the purchaser of tin estate 
sold for arrears of revenue is not the privy in esfuto of the defaulting 
proprietor: be does not derive hi* title from him and is bound neither by 
his acts nor his laches ( Mans hi Jhizhil llohoman v. Vran Dhun Dutt , 
VIII W. It, 222 ; Goluh Maui Dasi v, Haro Chandra Ohonc, VIII 
XV* R., 62)* The purchasers of Patni taluks sold under Ben. Reg. VIII 
of 1819, and of under-tenures sold under Act VIII (B. C.) of 1865, 
acquire such taluks and tenures free of certain incumbrances (see 8* 11* 
of the Reg. and 8. 16 of the Act). 8ueh purchasers arc not, however, 
in the favourable position of purchasers at a male for arrears of Govern- 
ment revenue. How far they are privies with the previous holders 
of those tenure# has not been definitively settled (see Tam Pirsad 
Mitier v. Ham Nrmngh MUkr , TV B. L. It., Ap. 5.) 
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There is one rule relating to admissions which has not been embodied 
totidem verbis in the present Code, doubtless because it concerns the 
weight to be attached to this particular kind of evidence, a matter 
which is throughout left to the discretion and good sense of the Courts. 
This rule is that admissions are relevant only so far as the interests of 
the persons who made them or of those who claim through such persons 
are concerned. On this principle a distinction must be mifde between 
statements made by an occupier of land in disparagement of his own 
title, and statements which go to abridge or encumber the estate itself. 
For example, an admission by a Patmdar or other holder of a subordi- 
nate tenure will be good as against himself and those who derive their 
title from him, but it will not be relevant against the zemindar or other 
superior proprietor so as to encumber or diminish his rights.] 


19. Statements made by persons whose position 
..... or liability it is necessary to 

Admissions by persons %/ . J 

whose position must be prove as against any party to 
pr.m.,1 us aga.ustpany t j ie su it, are admissions if such 

statements would be relevant as 
against such persons in relation*to such position 
or liability in a suit brought by or against them, 
and if they are made whilst the person making 
them occupies such position or is subject to such 
liability. 


Illustration . 


A undertakes to collect rents for B. 

B sues A for rot collecting rent clue from C to B* 

A denies that rent was due from C to B. 

A statement by C that he owed B rent is an admission, 
and is a relevant fact as against A, if A denies that C did 
owe rent to B. 

[See I aylor, § 688. Another instance is the following; — A and B are 
jointly liable for a sum of money to C, who brings an action against A 
alone. A objeets that he cannot singlv or severally be made liable, and 
that B should be joined as a co-defendant, being jointly liable. An 
admission by B as to his joint liability is relevant between A and C,] 

20. Statements made by persons to whom a 

Admissions hy persona party to the Slllt lias CXprCSsly 

pr*df rred t0 by re * en ‘ e( l information in refer- 
“ r y sia ' ence to a matter in dispute are 

admissions. 

Illustration . . 

The question is, whether a horse sold by A to B is sound. 
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- A says to B — ‘ Go and ask C, C knows all about it.’ 
C’s statement is an admission. 

[“In the application of this principle,” says Mr. Taylor, “it matters 
not whether the question referred be one of law or of fact ; whether 
the person to whom reference is made have or have not any peculiar 
knowledge 9,11 the subject ; or whether the statements of the referee bo 
adduced in evidence in an action on contract or in an action for tort. 
See the subject discussed. — Tay. £§ (jS 9 — Gih‘3. There has been some 
conflict of decision in England as to whether the answer of the referee 
is conclusive against the {farty who makes the reference. Mr. Taylor 
observes that the purposes of justice and policy are suflicieutly answered 
by throwing the burthen of proof on the opjpodng party, as in the case 
of an award, and by holding him bound unless he can impeach the 
test referred to by clear proof of fraud or mistake. In dealing with 
jliis question under the Code, the provisions of section til, page 103, 
post , must be borne in mind.] 

21. Admissions ai*e relevant and may lie proved 

„ , , , . ‘ as against the person who makes 

Relevancy of minus- , , ’ , . * ; 

sions against or in them, or Ins representative m 
behalf of persona con- interest; but they cannot be 

proved by or on behalf of the 
person who makes them or by his representative in 
interest, except in the following cases : — 

(1.) An admission may he proved by or on 

behalf of the person making it when it is of such 
a nature that, if the person making it were dead, 
it would be relevant as between third persons under 
section thirty-two. 

(2.) An admission may be proved by or on 

behalf of the person making it when it consists of 
a statement of the existence of any state of mind 
or body, relevant or in issue, made at or about the 
time when such state of mind or body existed, and 
is accompanied by conduct rendering its falsehood 
improbable. 

[As to state of mind or body, see also section 14, page 89, ante.] 

(3 ) An admission may be proved by or on 

behalf of the person making it if it is relevant 
otherwise than as an admission. 
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S. 21 .] RELEVANT FOR THOSE MAKING THEM. 

Illustrations. 

. (a.) * The question between A and B is, whether a 
certain deed is or is not forged. A affirms that ft is 
genuine; B that it is forged. 

A may prove a statement by B that the deed is genuine, 
and B may prove a statement by A that the deed is forged ; 
but A cannot prove a statement by himself tliaff the deed 
is genuine, nor can B prove a statement by himself that 
the deed is forged. 

( b .) A, the Captain of a ship, is tried for casting her 
away. • 

Evidence is given to show that the ship was taken out 
of her proper course. 

A produces a book kept by him in the ordinary course 
of his business, showing observations alleged to have been 
taken by him from day to day, and indicating that the ship 
was not taken out of her proper course. A may prove 
these statements, because they would be admissible be- 
tween third parties if lie were dead, uAdcr section thirty- 
two, clause (two). 

(c.) A is accused of a crime committed by him at 
Calcutta. 

lie produces a letter written by himself and dated at 
Lahore on that day and bearing the Lahore post-mark 
of that day. 

The statement in the date of the letter is admissible, 
because, if A were dead it would be admissible under 
section thirty-two, clause (two). 

(tf.) A is accused of receiving stolen goods knowing 
them to be stolen. 

He offers to pro^e that he refused to sell them below 
their value. 

A may prove these statements, though they are admis- 
sions, because they are explanatory of conduct influenced 
by, facts in issue. 

(e.) A is accused of fraudulently having in his pos- 
session counterfeit coin which he knew to be counterfeit. 

He offers to prove that he asked a skilful person to 
examine the coin, as he doubted whether it was counterfeit or 
not, and that that person did examine it and told him it 
was genuine. 

A may prove these facts for the reasons stated in the 
last preceding illustration. 
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[With reference to the third clause of this section an admission may 
be provable on behalf of the person making it by being relevant 
(otherwise than as an admission) under section 6 or some one of the 
sections following it. In addition to Illustrations (< d ) and (<?) the follow- 
ing may also be given : — 

A sues B for falsely representing the solvency of C, in consequence 
of which A was induced to supply C with goods on credit. A state- 
ment made by A at the time, that lie trusted C in consequence of B's 
representation, is admissible on behalf of A under Explanation I, 
Section 8 (Fe Howes v. Williamson, M and M, 306). 

A, the captain of a ship about to sail on a voyage, carefully examines 
the ship, declares liis belief that she is sea-worthy, and embarks on her 
with his family and property uninsured. The ship is lost. In an 
action by the owners on a policy of insurance of the ship and cargo, it 
is pleaded that the ship was not sea- worthy when leaving port. A’s 
statement is admissible under clause 2, section 1 1, ante .] 


22. Oral admissions as to the contents of a 


When oral admissions document are not relevant, unless 
as to contents of docu- • and until the party propositi" 
merits are relevant. t O prove them sllOWS that he is 

entitled to give secondary evidence of the contents 


«f such document under the rules hereinafter con- 


tained, or unless the genuineness of a document 
produced is in question. 


[For the rules regulating the admission of secondary evidence of 
documents, sec section 65, post. 

The rule here laid down is contrary to that propounded in S latte rie 
v. Pooley 6 Mee. and W. 669, in which it. was decided that evidence of 
the parol admissions of a party as to the contents of a document is 
admissible u without notice to produce or accounting for the absence 
of the written instrument, on the ground that such evidence is not 
open to the same objection which belongs to parol evidence from other 
sources, where the written evidence might have been produced ; for 
such evidence is excluded from the presumption of its untruth, arising 
from the very nature of the case, where better evidence is withheld ; 
whereas, what a party himself admits to be true, may reasonably be 
presumed to be so." This decision was severely criticised. It was ro-, 
marked that, according to the rule so laid down, wjiat A states as to 
what B, a party, has said respecting the contents of a document which 
B has seen, is admissible, whilst what A states, respecting a document 
which he himself has seen, is not admissible,—* although in the latter 
ease the chance of error is single ; in the former, double. And in an 



s 8. 22-24. ] ADMISSIONS RELEVANT IN CIVIL CA8ES. 101 , 

Irish case ( Lawless v. Queale , 8 Ir. Law. Rep. 382) Pennefather, C. J*, 
said : — “ The doctrine laid down in that case is a most dangerous proposi- 
tion ; by it a man might be deprived of an estate of £10,000 per annum 
derived from his ancestors through regular family deeds and convey- 
ances, by producing a witness, or by one or two conspirators, who 
might be got to swear that they heard defendant say he had conveyed 
away his interest therein by deed, or had mortgaged or had otherwise 
encumbered it : and thus, by the facility so given, the widest door 
would be opened to fraud, and a man might be stripped of his estate 
through this invitation to fraud and dishonesty.”] 

23 In civi l cases no admission is relevant 1 , if 
it is made either upon an express 
cB8M d ”li“n 0 reiev? n t? ivil condition that evidence of it is 

not to be given, or under cir- 
cumstances from which the Court can infer that the 
parties agreed together that evidence of it should 
not be given. 

Explanation. — Nothing in this section shall be 
taken to exempt any barrister, pleader, attorney, 
or vakil from giving evidence of any matter of 
which lie may be compelled to give evidence under 
section 12G. 

[This section, as drafted in the original Rill, contained “ infer that 
it was the intention of the parties that evidence of it should not be 
given,” for a infer that the parties agreed together that,” &c. 

In the absence of any such express agreement, or implied condition, 
an oiler of compromise will be some evidence of liability: but it must 
be borne in mind that such an oiler may be made for the sake of 
purchasmg peace, and without, any admission of liability. Much will 
depend upon the circumstances of each case. 

In English Law the term 44 admission” is usually applied to Civil 
transactions and employed in civil eases; while the term “confession’* 
is confined to acknowledgments of guilt and to criminal cases. This 
distinction has been generally adopted in the Code ; but the provisions 
of sections 17—22 are none the less applicable to criminal cases also.] 

• 24. A confession made by an accused person is 
Confession caused by irrelevant in a criminal proceed- 

prSS’eietiuf’ ° r if the makin g of the confes- 

smn appears to the Court to 
nave been caused by any inducement, throat, dr 
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promise, having reference to the charge against the 
accused person, proceeding from a person in au- 
thority and sufficient, in the opinion of the Court, 
to give the accused person grounds, which would 
appear to him reasonable, for supposing that by 
making'- it he would gain any advantage or avoid 
any evil of a temporal nature in reference to the 
proceedings against him. 


Confession made to a 
Police officer not to be 
used as evidence. 

any offence. 


25. No confession made to a 
Police officer shall be proved 
as against a person accused of 


26. No confession made bv any person whilst 


Confession made by 
accused while in custody 


lie is in the custody of a Police 
officer, unless it be made in the 


of Police not to be u=td immediate presence of a Magis- 
m lsl " u(A " trate, shall be proved as against 

such person. 


27. Provided that, when any fact is deposed to 

So much of statement dij-COVClcd ill OOllSOfJUCnCO of 

or confession unw.- t.y information received from a per- 

accused as relates to fact t r 1 . 

thereby discovered, may SOU acCUStMi Of ailV oiteilCO, 111 

be proved. the custody of a Police officer, 

so much of such information, whether it amounts 
to a confession or not, as relates distinctly to the 
fact thereby discovered, may be proved. 


[Section 150 of the old Code of Criminal Procedure, Aft XXV of 
1801, ran thus — ■“ deposed to by a Police Officer," ike. The words in 
italics were omitted in the amended section substituted by Act VIII 
of I860; and the omission has been here retained. As the section 
stands, the fact may be deposed to by any one.] 


28. If such a confession as is referred to in 

Confession made after section twenty-four is made after 
removal of impression the impression caused by any 

threat, or' promise, rde- such inducement, threat, or pro- 
T * nt - mise, has, in the opinion of the 

Court, been fully removed, it is relevant. 
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Confession otherwise 
relevant not to become 
irrelevant because of pro- 
mise of secrecy, &c. 


29. If such a confession is otherwise relevant,* 
it does not become irrelevant 
merely because it was made under 
a promise of secrecy, or in con- 
sequence of a deception practised 

on the accused person for the purpose of obtaining 
it, or when he was drunk, or because it was made 
in answer to questions which he need not have 
answered, whatever may have been the form of 
those questions, or because he was not warned that 
he was not bound to make such confession, and 
that evidence of it might be given against him. 

30. When more persons than one are being tried 
consideration of j.nu- jointly for the same offence, and 

a confession made by one of 
such persons affecting himself 
and some other of such persons 
is proved, the Court may take into consideration 
such confession as against such other person as 
well as against the person, who makes such con- 
fession. _ 1 

Illustrations . 


od confession affecting 
person making it ami 
others jointly umler trial 
for same offence. 


(a.) A ami B are jointly tried for the murder of C. It 
is proved that A said, — “ 15 and I murdered C." The Court 
may consider the effect of this confession as agaiust B. 

(6.) A is on his trial for the murder of C. There is 
evidence to show that C was murdered by A and B, and 
that B said, — “ A and I murdered C.” 

This statement may not be taken into consideration by 
the Court against A, as 13 is not being jointly tried. 

With the above sections must lie road the sections (see post) of the 
Code of Criminal Procedure, Act X of 1872, which contain further 
provisions as to confessions, and under which will be found a general 
exposition of the whole law relating to this subject.] 

, 31. Admissions are not conclusive proof of the 
Admissions not con- mntteis admitted, but they may 
elusive proof but may operate as estoppels under the 
e8top ‘ provisions hereinafter contained. 

[In the following cases, which may be advantageously studied, admit* 
sions were held not to have the force of estoppels JLado 
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v. Mussamat Udey Kttnfbar , I ]?.-W.P. Rep. Full Bench, 23 : Ham 
SatyMi Si ngh\nft others v. Mussamut Pran Piydri and others (I W. R. 
CiviTRulings, 156). Here it was held that where, in an answer to a suit? 
two parties combine to make a statement to defeat a third party, it is 
competent to either of those parties, when they are opposed to each other 
in a subsequent suit, to say that the combined statement was false, and 
intended a£ a fraud against the third party ; the admission in the former 
suit not having the effect of an estoppel against either of the parties to the 
second suit (Chandra Kant Chakrarartti Christian \ . Piydri Mohun Dutt 
and others, V W. R. Civ. Rill. 209). In this case the question was whether 
the plaintiff or his mother was the real owner of certain lands. The 
plaintiff' had in several cases admitted that his mother was the owner, 
anti in two suits brought by her for rent in which she based her right 
to sue upon purchase from him, he had acted as her mukhtar ami signed 
her name by procuration. The lands were brought to sale in execution 
of a decree against her. In a suit by the plaintiff' to recover them on 
the ground that he had only mortgaged them to his mother, and that the 
mortgage-debt had been paid off, it was held that these admissions were 
evidenc.e against the plaintiff ; although they did not amount to an estop- 
pel, inasmuch as they had not been made to the purchaser or any one 
concerned, and there was no proof that these parties ever heard of them, 
or were in any way misled by them or had made their purchase in 
reliance on them. 

Where admissions are contai|ed in statements filed in a Court 
of Justice, more especially if tiled* on behalf of a pnrda nishin 
female, it should be shown that they emanated from the person against 
whom it is sought to use them, or from some one duly authorized to 
make them on his behalf. Asmatunissu litbi v. Alla Hafiz and others , 
VIII W. R. Civ. Rul. 468; Unda fhht v. Syud Shah Jonah Alt, V 
W. R. Civ. Rul. 132; Gur Persad v. Nanda Singh, I. N.-W. l\ Rep, 160 
(Admission before registering officer of receipt of consideration for a 
conveyance); NandKishorv. Nathu Ham, I N.-W. P. 223 (Contribution 
of share of profit and signing the Patwaris hook as lumberdar) ; Forbes 
v. Mir Mahomed Tahi, before the Privy Come il on 26th July , 1 370, 
V B. L. R. 529 (Admission though not regarded as an estoppel, held to 
cast upon party who fftade it the burden of explaining it) ; Chaudhrl 
Debt Persad v. Chaudhri Dnnlat Singh, before the Privy Council on 
the 13tn December, 1844, III Moo. In. Ap. 347, Hath. Priv. Conn. Ap. 161 
(Recital of receipt of consideration in a deed of compromise). 

As to estoppels, see sections 1 1 5- 1 1 7, post 

In connection with the present subject, it may be mentioned that the 
acknowledgment of a child as being the son of the acknowledger, when 
the ages of the parties, admit of the party acknowledged being the son 
of the acknowledger, and where the descent of the person acknowledged 
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has not been already established from another, according to Mahomedan 
law, amounts not merely to prima facie evidence which may be rebutted, 
but establishes the fact acknowledged. In the matter of (he petition of 
JMussamat Bibi Najibunissa (IV B. L. R. Civ. Ap. 55, and Baillie’s 
Digest of Mahomedan Law, p. 403). 

The whole statement containing an admission ought to be taken 
together; for though some part of it may be favourable to the party, and 
the object is only to ascertain what he has conceded against himself, and 
what may therefore be presumed to be true: yet, unless the whole is 
received, the true meaning of the part which is evidence against hiip can- 
not be ascertained. (See in connection with this point section 39, post.) 
This applies equally to written as to verbal admissions. But though the 
whole of the statement made at the same time, and relating to the same 
subject, must be given in evidence, it does not follow that all the parts 
of such statement should be regarded as equally deserving of credit; but 
the jury or the Court must consider, under the circumstances, how 
much of the entire statement they deem worthy of belief, including as 
well the facts asserted by the party in his owi* favour, as those making 
against him. Taylor, §§ 655, 656. Raja Nilnuinf Singh Deo v. 
Ramanagrah Rai and others, VII W. It. Civ. Rul. *29 : Radha Chum 
Chowdhry v. Chandra Maui Sihlar and others , IX W. R. Civ. Rul. 
290: Putin Behari Sen v. Watson and Co. (Pull Bench), IX W. R. Civ. 
Rul. 190 : Beikanth Nath Khamar J\ Chandra Mohun Chaudhri , I B. 
L. Rep. A. C. 133. The principal established by the last two cases is 
that if a man make* a qualified statement, that statement cannot be used 
against him apart from the qualification. If a man, however, make a 
series of independent unqualified statements, there is nothing to prevent 
such statements being used separately. In the case of Beikanth Nath 
Khamar the plaintiff sued to recover possession of certain ancestral jam- 
mat lands, from which he alleged that he had been dispossessed by the 
defendant. The defendant in his written statement alleged that the 
plaintiffs ancestor had relinquished the lands; that the zemindar having 
thus acquired a right to them had leased them to him; that he had been 
since in possession, and that he had not dispossessed the plaintiff. It 
was observed that there were two distinct statements of fact* made by 
the defendant— -first, that the plaintiffs ancestor held the tenure and waa 
in possession up to a certain date; second , that on that date the plaintiff'* 
ancestor relinquished the lands, a settlement of which was therefore 
made with the defendant ,• that in what was said as to relinquishment 
and subsequent settlement, there was no qualification whatever of the 
statement and admission by the defendant, that the plaintiff'* ancestor 
held the tenure for a certain time. It was, therefore, decided that tW 
defendant having admitted the plaintiffs (ancestor’s) possession, ft »M> 
on him to prove the relinquishment: and, ho not having don* so, that 
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the plaintiff was entitled to succeed In several of the cases above 
referred to, the admissions were made in the written statements of the 
parties, filed in the case under trial. The provisions of the Indian 
Evidence Act are not restricted to admissions made at any particular 
time or place, and are wide enough to include admissions made in plead- 
ing. The rules of pleading in the Courts in India are widely different 
from the rules in Courts in England : and in connection with the 
present subject one point of difference may here be noticed. 

There is a rule in English Courts of Law, that whenever a material 
averment well pleaded is passed over by the adverse party without denial , 
mV is thereby conclusively admitted. As to the applicability of this rule to 
India, the following remarks in the case of Anund Moyi Chraudhrain 
v. Sib Chandra Rai (before the Privy Council, on the 19th July, 18f>2) 
deserve notice: “Their Lordships cannot apply to the pleadings in 
these Courts the strict rule, that averments not traversed must be taken 
to be admitted; and they are not prepared to say that the answer con- 
tains an admission which, even as between the plaintiff and Ilaro Mani, 
would have dispensed with the necessity of proving the instrument.'* 
(II W. R. Privy Council Decisions, p. 19 — 21, and Snth. Priv. Coun. 
Ap. 485. See also Sadhu Singh and others v. Ramann Oraha Lull 
and others , IX W. 11. Civ. Knl. 83.) A written statement is not a 
pleading in confession and avoidance, by which the defendant is 
bound by the confession and so compelled to prove the avoidance. 
If used against him, as it may be used, the whole statement must 
be taken together ( Sultan Ali v. Chum l Bibi and others , IX 
W. R. Civ. ltul. 130; Pulin Behari Sen v. Watson and Co IX 
W. R. Civ. Rul. 190. See in connection with this point section 58 .post). 

An infant cannot appoint an agent. Therefore the admissions of an 
agent acting for an infant will not bind 1 lie infant. But admissions 
made by an infant, while under age, may be proved against him in an 
action brought against him after obtaining his majority for goods sup- 
plied to him during his minority ( O' Neill v. Read; 7 Ir. Law Rep. 434). 
Such admissions might relate to the receipt of the goods or to other 
matters, but would not, of course, affect the question of liability in cases 
in which a minor would not be liable on a contract unless such contract 
were ratified by him after obtaining his majority. (See section 11 of 
the Indian Contract Act, IX of 1872, as to ineompeteney to contract 
by reason of non-age). 

Admissions by conduct are treated of by English text-writers under 
the general head of admissions. For example, the suppression of docu- 
ments is an admission that their contents are unfavourable to the party 
suppressing them: the entry of a charge to a particular person in a 
tradesman's book is an admission that the goods were furnished on his 
credit; payment of money is an admission against the payer, that the 



SS. 31 . 32 .] STATEMENTS BY PERSONS NOT PRODUCIBLE. 107 

receiver is the proper person to receive it. 1 The original draft of the 
Evidence Act contained the following section: — 

“ The conduct of any party to any proceeding upon the occqgion^of 
anything being done or said in his presence 
Admissions by conduct. in relation to matters in question, and the 
things so said or done, are relevant facts* 
when they render probable or improbable any relevant fact alleged or 
denied in respect of the person so conducting himself. 1 ’ 

The provisions of this proposed section are, however, incorporated in 
other parts of the existing Act. See Illustrations (f '), (g), (hJ* 
and ( i ) to section 8, section 11 and Illustrations (g), and (h) fo sec- 
tion 1 14.] 


Statements by persons who cannot be called 

AS WITNESSES. - 


32. Statements, written or verbal, of relevant 

Cases in which state- facts made by a person who is 
nient of relevant fact by dead, Ol’ who'caimot be* found, 

cannot be found, &e„ is or who has become incapable ol 
relcvunt - giving evidence, or whose at- 

tendance cannot be procured without an amount 
of delay or expense which, under the circumstances 
of the case, appears £o the Court unreasonable, are 
themselves relevant facts in the following eases: — 


When it relates 
cause of death; 


to 


(1.) When the statement is made by a person, 
as to the cause of his death, or 
as to any of the ’circumstances of 
the transaction which resulted 
in his death, in cases in which, the cause of that 
person’s death comes into question. 

Such statements are relevant whether the person 
who made them was or was not, at the time when 
they were made, under expectation of death, and 
whatever may be the nature of the proceeding in 
which the cause of his death comes into question. 


1 But not against the receiver that the payer was the person who was hound 
to pay it, for the party receiving payment of a just demand may well awmrne 
without inquiry that the party tendering the mouey waa the paraou Jgjj^})y bound 
to pay U. 



108 


STATEMENTS IN COURSE OF BUSINESS. 


[ 8 . 32 . 


(2.) When the statement was made by such 
person in the ordinary course of 
-f badness? 6 m C ° Urs ° business, and in particular when 
it consists of any entry or me- 
morandum made by him in books kept in the ordi- 
nary course of business, or in the discharge of 
professional duty; or of an acknowledgment written 
or signed by him of the receipt of money, goods, 
securities or property of any kind ; or of a docu- 
ment used in commerce written or signed by him or 
of the date of a letter or other document usually 
dated, written or signed by him. 

(3.) When the statement is against the pecu- 
niary or proprietary interest of 
makerf ainst interest of the person making 'it, or when, 
if true, it would expose him or 
would .have exposed him to a criminal prosecution 
or to a suit for damages. 

(4.) When the statement gives the opinion of 
. . anv such person, as to the exist- 

public right or custom eilCG f t lillV public Tight OT 

terTst - ter8 ° f general in ‘ custom or* matter of public or 
general interest, of the existence 
of which, if it existed, he would have been likely 
to be aware, and when such statement was made 
before any controversy as to such right, custom or 
matter had arisen. 

(5.) When the statement relates to the existence 
of any relationship [by blood, 
" r a'loption 1 ]' between 
persons as to whose relationship the 
person making the statement had special means of 
knowledge, and when the statement was made before 
the question in dispute was raised. 

(6.) When the statement relates to the existence 
of any relationship [by blood, 
deed ot deceased*] penoiT' marriage or adoption 1 ] between 
persons deceased, and is made in 


* The words in brackets were added by the attending Act, XVIH ol 1B72. 
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any will or deed relating to the affairs of the family 
to which any such deceased person belonged, or in 
any family pedigree, or upon any tombstone, faipily^ 
portrait or other thing on which such statements 
are usually made, and when such statement was 
made before the question in dispute was raised. 

(7.) When the statement is contained in any 

. or relates to transac- tlee . d > will > 0r ° ther document 

t ion mentioned in section which relates to any such trans- 
i.j, clause (a); action as is mentioned in section 

thirteen, clause (a). 

(8.) When the statement was made by a num- 
ber of persons, and expressed 
feelings or impressions on their 
part relevant to the matter in 
question. 


or is made by several 
persons, and expresses 
feelings relevant to mat- 
ter in question. 


Illustrations. 

(a.) The question is, whether A was murdered by B ; or 

Allies of injuries received in a transaction in the course 
of which she was ravished. The question is whether 
she was ravished by B : or f 

The question is, whether A was killed by B under such 
circumstances that a suit would lie against B by A ’a 
widow. 

Statements made by A as to the cause of bis or her 
death, referring respectively to the murder, the (rape, and 
the actionable wrong under consideration, are relevant 
facts. 

(/a) The question is as to the date of A’s birth. 

An entry in the diary of a deceased surgeon, regularly 
kept in the course of business, stating that, on a given 
day, he attended A’s mother and delivered her of a son, 
is a relevant fact. 

(c.) The question is, whether A was in Calcutta on a 
given day. 

A statement in the diary of deceased solicitor, regu- 
larly kept in the course of business, that, ou a given day, 
the solicitor attended A at a place mentioned in Calcutta 
for the purpose of conferring with him upou specified 
business, is a relevant fact. 

(d.) The question is, whether. a ship sailed from 
Bombay harbour ou a giyenday. 
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A letter written by a deceased member of a merchant’s 
firm, by which she was chartered, to their correspondents 
in London to whom the cargo was consigned, stating that 
%he 0 ship sailed on a given day from Bombay harbour, is 
a relevant fact. 

(e.) The question is, whether rent was paid to A for 
certain land. 

A letter from A’s deceased agent to A saying that he 
had received the rent on A’s account and held it at A's 
orders, is a relevant fact. 

(/.) The question is, whether A and B were legally 
married. 

The statement of a deceased clergyman that he married 
them under such circumstances that the celebration w r ould 
be a crime, is relevant. 

(g.) The question is, whether A, a person who cannot 
be found, wrote a letter on a certain day. The fact that 
a letter w r ritten by him is dated on that day, is relevant. 

(A.) The question is, what was the cause of the wreck 
of a shi-p. * 

A protest made by the captain, whose attendance cannot 
be procured, is a relevant fact. 

(£.) The question is whether a given road is a public way. 

A statement by A, a deceased headman of the village, 
that the road was public, is a*relcyant fact. 

(j.) The question is, what was the price of grain on a 
certain day in a particular market. A statement of the 
price made by a deceased banya in the ordinary course ot 
nis business, is a relevant fact. 

(A.) The question is, whether A, who is dead, was the 
father of B. 

A statement by A that B was his son, is a relevant fact. 

(/.) The question is, what was the date of the birth of A. 

A letter from A’s deceased father to a friend, announc- 
ing the birth of A on a given day, is a relevant fact. 

(ot.) The question is, whether, and when, A and B 
were married. 

An entry in a memorandum book by C, the deceased 
father of B, of his daughter’s marriage with A at a given 
date, is a relevant fact. 

(«,) A sues B for a libel expressed in a painted cari- 
cature exposed in a shop window. The question is as to 
the similarity of the caricature and its libellous character. 
The reworks of a crowd of spectators on these points may 
be proved 
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[This is a most important section; and the student, who would com- 
prebend its full scope and meaning, will have to study it carefully. As 
a general rule, oral evidence must be direct (see section 60, pos/f: *1*7 
other words, if it refers to a fact which could be seen, it must be the 
evidence of a witness, who says he saw it; if it refers to a fact which 
could be heard, it must be the evidence of a witness who sa^s he heard 
it; if it refers to a fact which could be perceived by any other sense 
or in any other manner, it must be the evidence of a witness who says he 
perceived it by that sense or in that manner. It may happen, however, 
that a witness, who, if present before the Court, could give this direct 
evidence, is dead, or cannot be found, or lias become incapable of giving 
evidence in consequence of physical or mental injury or disease; or it 
may be that his attendance cannot be procured without an amount of 
delay or expense, which, having regard to the circumstances of the case, 
it would be unreasonable to incur: and it may also be that this witness 
has made a statement, either written or verbal, with reference to the 
fact (which must bo a relevant tact) under such circumstances that 


the truth of this statement may reasonably be presumed. The law here 
dispenses with direct oral evidence of the fact and with the safeguards 
for truth provided by cross-examination and the sanctity of an oath, and 
allows the statement to become evidence, the probability of its being a 
true statement depending upon other safeguards, which will be noticed 


m connection with each exception to the? general rule, for the eight 
eases provided for by tj^ight. paragraphs of this section may in smue 
sort he regarded as exceptions to the general rule that oral evidence 
must be direct. They are, in fact, treated by English text-writers 
as exceptions to the. rule that hearsay evidence is inadmissible; but it 
will be remembered that the phrase ‘ 4 hearsay evidence " is excluded 
from the Code. The Select Committee in their First Report say, 
‘‘The phrase ‘hearsay evidence,' which is used by English writers 
“ in so vague and unsatisfactory a manner, finds no place in our draft 
“ and we hope we have avoided the possibility of any confusion in con- 
“ ncction with it. Chapter II provides specifically, and in a maimer 
“ which corresponds on the whole (though with so ,jne modifications) with 
“ the English law, in what cases the statements and opinions of third 
“ persons as to relevant facts shall, and in what cases they shall not bo 
“ themselves relevant ; and Chapter V, on Proof by Oral Evidence 
“ provides that oral evidence shall in all eases be direct, on whatever 
44 ground the fact which it is to establish may be relevant ’to the ietue- 
44 that is to say, if the fact is one which could be seen, it must be estab- 
lished by a witness who says he saw it* if it could be heard bv n 
44 witness who says he hoard it, whether it is a fact in issue or a coitaiLd 
44 fact These provisions distribute the different things 
44 the phrase 4 hearsay evidence* The case stands thus, therefore English 
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writers start by laying down the general rule that “ hearsay is no evi- 
dence,” and then proceed to state the exceptions to this rule, amid 
UTe Humber and intricacy of which the rule itself is too often lost 
sight of. The Indian Code, on the other hand, while laying down as a 
general rule that oral evidence must be direct, embodies what might 
appear to be the exceptions to this rule in separate and distinct rules, 
regarding the subject-matter of these supplementary rules from an 
independent stand-point of view afforded by the idea of u relevancy.” 
If this difference in the mode of treating the subject be carefully 
borne in mind, the following exposition of the section (which follows 
the o>der of the section itself) will be the more readily and clearly 
understood. 

I. Dying statements are relevant and admissible, whether made in 
the presence of the accused person or not . 
as to Cause This was laid down in so many words in the 
old Code of Criminal Procedure (section 371, 
Act XXV of 1861). The words in italics are not, however, necessary to 
convey the absence of any such restriction as that indicated by them. The 
reason of the admission' of this kind of evidence is thus stated by 
Lord Chief Baron Eyre: “They are declarations made in extremity, 
when the party is at the point of death, and when every hope of this 
world is gone, when every motive to falsehood is silenced, and the mind 
is induced by the most powerful c<Misideraitions to speak the truth: a 
situation so solemn and so awful Is considered by the law as creating 
an obligation equal to that which is imposed by a positive oath in a 
Court of Justice,” “ At one time,” says Mr. Taylor, “ an opinion pre- 
vailed that this general principle warranted the admission of dying 
declarations in all cases, civil and criminal ; and it was expressly held 
by respectable authorities, that the dying declarations of a subscribing 
witness to a forged instrument were admissible to impeach it. A con- 
trary doctrine, however, has since prevailed, and it is now settled law, 
both in England and America that evidence of this description is admissi- 
ble in no civil case ; and, in criminal cases, only in the single instance of 
homicide , where the death of the .deceased is the subject of the charge, 
and the circumstances of the death are the subject of the dying declaration. 
Thus, on a trial for robbery, the dying delaration of the party tobbed 
has been rejected: *nd, where a prisoner was indicted for administering 
drugs to a woman witlx intent to procure abortion, her statements in 
extremis were held to be inadmissible, ........ In Ireland, on an indict- 
ment for murder, the prisoner was not allowed to avail himself of the 
statement of a stranger, who on his death -bed confessed that he had 
committed the crime ” Mr. Taylor gives three reasons for restricting 
the application of the principle to cases of homicide,— first, the danger 
of perjury in fabricating declarations, the truth or falsehood of which 
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it is impossible to ascertain; secondly , the danger of letting in incom- 
plete statements, which, though true as far as they go, do not constitute 
the whole truth ; and, thirdly , the experienced fact that implicit relianfift,, 
cannot in all cases be placed upon the declarations of a dying person : 
for his body may have survived the powers of his mind ; or his recollec- 
tion, if his senses are not impaired, may not be perfect; or, for the sake 
of ease, and to be rid of the importunity of those around him* he may 
say or seem to say whatever they chose to suggest. These considera- 
tions would be well borne in mind when estimating the weight to be 
allowed to dying statements in particular cases, but they have never 
been regarded in India as a sufficient argument for the exclusion of 
this kind of evidence in all other cases than those of homicide. 'fhe 
law on this subject was formerly contained in section 371 of Act XXV 
of 1861 and section 29 of Act II of 1855; and it was decided under 
these sections that the rule of English law restricting the admission to 
cases of homicide has no application in India ( The Queen v. Hissorunjun 
Maker ji , VI W. R. Grim. Rul. 75). It was here remarked that the 
law of England on the subject has been much narrowed of late years, 
and that there are instances in the older books in «*vhich dying declara- 
tions had been admitted even in civil cases. The Indian Code is now 
clear that such statements are relevant, whatever may be the nature of 
the proceeding ; and Illustration (a) gives an example of a civil a a 
well as of a criminal case. This evidence is not, however, admissible 
in all civil and criminal cases indiscriminately, but only in those cases 
in ichick the cause of the death of the person , who made the statement , 
comes in question; and, further, the statement, in order to be relevant, 
must have reference to the cause of that person's death or to some 
of the circumstances of the transaction which resulted in his death . 

There is another important point of distinction between the law as 
laid down in the Indian Evidence Act, and the law as administered in 
England ; and, indeed, I may add as previously administered in India. 
According to English law, the declarant must have been in actual dan- 
ger of death and must have had /)/// apprehension of his danger . 

With respect to this belief of impending death, Mr. Taylor observes: 
“ It is not necessary that the declarant should have stated that he was 
speaking under a sense of impending death, provided it satisfactorily 
appears, in any mode, that the declarations were really made under that 
sanction: -as, for instance, if the fact can be reasonably inferred from 
tjie evident danger of the declarant, or from the opinions of the medical 
or other attendants stated to him, or from his conduct, such as settling 
his affairs, taking leave of his relations and friends, giving directions 
respecting his funeral, receiving extreme unction, or the like. In short, 
all the circumstances of the case may be resorted to in order to ascertain 
the state of the declarant’s mind.” Under the Indian Evidence Act the 
statement is relevant, whether till person who made it was or woe not at 
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the time when it ivus made under expectation of death . Whether the 
declarant was or was not in actual danger of death, and knew or did not 
himself to be in such danger, are therefore considerations which 
[will no longer affect the admissibility of this kind of evidence in India; 
*but these considerations ought not to be laid aside in estimating the 
fveight to be allowed to the evidence in particular cases. The state- 
ment is not admissible under English law, unless the death of the person 
who made it have ensued. Under the Indian Evidence Act the same 
rule will prevail, inasmuch as the statement is admissible only in cases 
in which the cause of the death of the person who made it comes in 
question. It cannot, therefore, be admissible until he be dead, 1 

ilefore, however, the statement is admitted, proof must be given that 
the person who made it is dc ad, and the burden of proving this is on the 
person who wishes to give the statement in evidence ; see section 104, 
post. Where a Judge is sitting with a Jury, the admissibility of this 
evidence in any particular case is a question to be decided by the Judge 
alone; see section *2 5 G of the Code of Criminal Procedure (Act X of 
1872), and the authorities collected in Mr. Taylor’s work, § *2*2, Note. 
The statement will, of course, be admissible only if the person who made 
it being present would be allowed to make the same statement in the 
witness-box. For example, it would not be admissible if made by a 
person whom the Court, under the provisions of section 118, post, consi- 
dered incompetent to testify. 

It frequently happens in Imlit. that a Magistrate is called upon to 
take down the statement of u persoh who has been brought from the 
interior of a district to head-quarters severely injured, or, it may be, in a 
moribund state. Where the circumstances of the case permit, the state- 
ment should be taken in the presence of the accused, and should he 
written as a formal deposition in accordance with the provisions of 
Chapter XXV of the Code of Criminal Procedure, Act X of 187*2. If 
this be done, and the injured person die or become incapable of giving 
evidence at the Sessions, the deposition so taken will be admissible in 
evidence without further proof; nee the explanation to section 3J, 
also section 80, post; and read these portions of the law in connection 
with section *240 of the Code of Criminal Procedure, which is a a follows: — 
“ When a witness is produced before the Court of Session, or High 
Court, the evidence given by him before the 
Evidence given at the committing Magistrate may be referred to by 
missible.^ ' 0f l uir y the Q our t if it was duly taken in the presence 

of the accused person, and the Court may, if 
it think fit, ground its judgment thereon, although the witnesses may at 
the trial make statements inconsistent therewith. 

1 It may be observed that the word* “ or who cannot be found or who lias 
become incapable of giving evidence, or whoso attendance cannot,” Ac., in the firat 
part of the section, have no application in connection with this first paragraph. 
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Explanation.— This section shall not authorize the Court to refer to, 
the record of the evidence given by a witness who is absent, except in 
the cases in which such evidence may be referred to under the Ind ian 
Evidence Act or other law in force for the time being upon the subject 
of evidence.” 

If the statement be not taken down in the presence of the accused and 
as a formal deposition, there seems to be nothing in the lav* to render 
it admissible in consequence of its having been taken down by a Magis- 
trate without its being proved in the ordinary way. It ought to be, 
as far as possible, complete in itself; for if the dying man appears to 
have intended to qualify it by other statements, which he is prevented 
by any cause from making, its value as evidence will be materially 
affected. The statement is admissible as well for the accused as for 
the prosecutor. 

A police officer is competent to give evidence of a dying declaration 
made in his presence ; seethe proviso to section 121 of the Code of 
Criminal Procedure. 

The caution with which this kind of testimony should be received has 
often been commented upon. The test of cros*»ex animation may be 
wholly wanting; and, as remarked by Mr. Philips, the particulars of the 
violence may have occurred under circumstances of confusion and sur- 
prise, calculated to prevent their being accurately observed. The con- 
sequences also of the violence may occasion an injury to the mind and 
an indistinctness of memory as to the particular transaction. The 
deceased may have stated his inf&rencin from facts, concerning which he 
may have drawn a wrong conclusion, or he may have omitted important 
particulars, from not having his attention called to them. Any one who 
has ever taken down the statement of an illiterate man, suffering from 
severe injuries, will fully realize the truth of these remarks. The mind, 
at no time very competent to draw a clear distinction between ideas 
obtaiued through the medium of its own senses, and that which has been 
heard or imagined, is less than ever able to discriminate when distracted 
and enfeebled by physical suffering. Falsehood must also be guarded 
against, and this more especially in India. I have, in the course of my 
experience, met several cases which strongly impressed me with the 
necessity of exercising the greatest possible care and discrimination in 
estimating the value to be assigned to this kind of evidence ; and in 
more than one instance I have known a statement made by a person who 
did not expect to live many hours, turn out to be wholly and utterly 
untrue. 1 “Where a witness,” says Mr. Taylor, “ has not a deep sense 


1 The following case came before me very recently. A women had two sent who 
married B and 0 respectively. The sons went from home on business which 
detained them a couple of months away, the three women remaining alone. The 
brother of the headman of the village, who was also a relation, tried to a educe C in 
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of accountability to his Maker, feelings of anger or revenge, or, in the 
case of mutual conflict, the natural desire of screening his own miscon- 
duct, may affect the accuracy of his statements, and give a false colour- 
ing to the whole transaction/* In a country in which the passion of 
revenge is one of the most remarkable features in the character of the 
inhabitants, these remarks have a special applicability. 


II. Statements, written or verbal, of relevant facts, made in the 
ordinary course of business by a person who is 
Statements made in dead, or who cannot be found, or who has 
become incapable of giving evidence, or whose 
attendance cannot be procured without an 
unreasonable amount of delay or expense, are relevant. The considera- 
tions which have induced the Courts to admit this kind of evidence, 
appear to be principally these: that, in the absence of all suspicion of 


course of business. 
Para. 2. 


sinister motives, a fair presumption arises that entries made in the ordi- 
nary routine of business are correct, since, the process of invention 
implying trouble, it is easier to state what is true than what is false; 


that such entries usually form a link in a chain of circumstances, which 
mutually corroborate each other; that false entries would be likely to 
bring clerks into disgrace with their employers; that, as most entries 
made in the course of business are subject to the inspection of several 
persons, an error would be exposed to speedy discovery; and that, as 
the facts to which they relate are generally known but to few persons, a 


relaxation of the strict rules of evidence in favour of such entries may 
often prove convenient, if not necessary, for the due investigation of 
truth . 1 The value of the evidence will, of course, considerably depend 


upon the concurrence of two or more of the above circumstances. 
The leading case in English law on the present subject is that of Price 


the absence of her husband. B saw through his designs, hogged him not to disgrace 
the family, and threatened to tell his wife and their relations. He watched his 
opportunity and attacked her with a dao (a big knife), inflicting the most frightful 
injuries. He had clearly determined to remove her from his path. The woman 
was carried into hospital, and, while expected to die every moment, she made a 
statement to the Magistrate that her injuries had been inflicted by a lunatic living 
in the same village. She made a miraculous recovery, and having regained 
strength, charged the real culprit, whose brother, the headman of the village, had 
invented the story of the lunatic having inflicted the injuries, and had induced 
her to tell it. She described in a manner thut left no doubt as to the truth of h«r 
tale, how she was over-persuaded by the whole family, including her own mother, 
who felt helpless in the absence of her sons ; and how the accused had helped 
to carry her into the hospital and had there remained ostensibly watching over 
her, but really to prevent her from altering her statement. It was only on her 
husband's return that her mind got free of these influences, and she told the truth. 

* Taylor, § 630. 
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v. the Earl of Tarring ton. 1 The facts of this case were as follow : — 
The plaintiff, a brewer, brought an action against the Earl of Torring- 
tou for beer sold and delivered, and the evidence given to charge the 
defendant was this, that the way of the plaintiff's dealing was, font 
the draymen came every night to the clerk of the brew-house and gave 
him an account of the beer they had delivered out, which he set down 
in a book kept for that purpose, to which the draymen set their names , 
and that the drayman was dead, but that this was his hancl set to the 
book; and this was held good evidence of a delivery : otherwise of the 
shop-book itself singly without move. The following are other instances 
of the application of the rule. The endorsement of service on a copy 
of a notice made by an attorney, who served it, was admitted after his 
death as proof of service. An entry by a deceased solicitor in his diary 
of his having attended a client on a certain day on her executing a deed 
of appointment, was held sufficient evidence of the due execution of 
the deed. Rawlins v. Rickards , 28, Beav ail's Hep. 370, and see Illustra- 
tion ( c ). The entry of the receipt of taxes by a deceased clerk of the 
Collector, who was duly appointed , was admitted as evidence of their 
payment. The letter-book of a merchant, in which a deceased clerk 
bad made a copy of a letter and a memorandum of having'sent the 
original, was admitted as proof of the sending, and also of the contents 
of the original, after defendant, having been served with notice. Tailed 
to produce it. In the following case the evidence was held inadmis- 
sible : — It was the ordinary duty of one of the workmen at a coal-pit, 
named Harvey , to give notice, to #he foreman of the coal sold. The 
foreman, who was not present when the coal was delivered , being himself 
unable to write, employed a man named Baldwin to make the entries in 
the books from his dictation, and these entries were read over every 
night to the foreman. Harvey and the foreman being dead, Baldwin 
was called with the book to prove delivery of the coal; but the evidence 
was held inadmissible on the ground that, although the entries made 
under the foreman's direction might be regarded as made by him, yet 
as he had no personal knowledge of the facts stated in them, but derived 
his information at second hand from the workmen, there was not the 
same guarantee for the truth of the entries as in Price v . Torringtan , 
where the party signing the entry had himself done the business. 
Brain v. Preece , 11 Meeson and Welsby’s Rep. 773. It is a common 
practice in India for a shop keeper in a bazar, who cannot himself write, 
to have his credit-sales entered every evening by a mohurrir or clerk, 
who earns a livelihood by performing this duty for some dozen or more 
shop-keepers residing in the same place. This clerk is seldom or 
never present when a sale is being made. The shop-keeper tells him 

1 See 1 Smith's Leading Cases, 277 ; l Salkeld's Reports, 235 ; 2 Lord Raymond's 
Reports, 878. 
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from memory the sales of the day, and ho enters them accordingly. 
I'hese entries would seem to be inadmissible for the reason given above, 
namely, that the mohurrir had no personal knowledge of the sales. 
Again, a shop-keeper can write figures merely, or can mark a score on 
a bit of bambu or other substance, and these rough accounts supple- 
mented by memory are periodically written up in the khatd (a kind of 
ledger) by this itinerant clerk Entries so made in a khatd would 
seem to be liable to the same objection. 

Under English law entries in the course of business must be shown to 
have been made contemporaneously with the facts which they relate or 
they will be inadmissible. Amid the hurry and distraction of business, 
it is' argued, the particulars of matters not entered at the time may be 
forgotten or mis-stated. The provisions of the Indian Evidence Act 
contain no similar restriction as to the admissibility of this kind of evi- 
dence ; but, in determining the weight to be allowed to it in particular 
cases, it will always be important to consider how far the statement or 
entry was contemporaneous with the fact to which it relates. The sale 
of a valuable Cashmere shawl might be entered a day or two after 
without any risk of error, while a retail shop-keeper would have some 
difficulty in remembering on the following morning the particulars of a 
couple of dozen articles sold at different prices — this single transaction 
being one of fifty or a hundred similar sales made on the same day. 
Even under English law, t lie question whether the evidence was suffi- 
ciently contemporaneous to be admissible, is one to be decided with 
reference to the circumstances of elch particular ease. Under the pro- 
visions of the Indian Evidence Act, not the admissibility but the weight 
of the evidence will depend upon the same circumstances. Entries 
made in the course of business are, under English law, evidence only of 
those things, which according to the course of business, it was the duty 
of the person to enter, and are no evidence of independent collateral 
matters. In the case of Chambers v. Bernascone Lord’Denman, 
delivering the unanimous opinion of the Exchequer Chamber, said — 
“ We are all of opinion that whatever effect may be due to an entry 
made in the course of any office, reporting facts necessary to the per- 
formance of a duty y the statement of other circumstances, however 
naturally they may be thought to find a place in the narrative, is no 
proof of those circumstances.” This restriction also on the admissibility 
of this kind of evidence is not to be found in the Indian Evidence 
Act. The statement or entry, to be admissible must relate to a fact 
relevant to the case ; and it would appear to make no difference, so far 
as the question of admissibility is concerned, whether this fact is or 
is not a collateral one. Whether this fact naturally finds a place in the 

1 Crompton, Meeson, ami ftoaco's Reports, BOH ; and See 1 Smith's Leading 

Caw, 280 . 
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narrative, what is the nature of its connection with the fact, the state- 
merit of which was matter of duty, and whether this connection was 
such as to raise a presumption of accuracy of information or observ- 
ation, must, however, be questions of importance in estimating the 
weight due to such evidence when it relates to collateral matters merely. 
Before these statements are admitted it must be shown that the per- 
son who made then is dead, or cannot be found, or has become incapa- 
ble of giving evidence, or that his attendance cannot be procured 
without an unreasonable amount of delay or expense: and the burden 
of proving this is on the person who wishes to give the evidence ; see 
section 104, jjost, and the remarks, ante p. 114. Evidence of the ordinary 
course of business will also be necessary, and in connection with thfe see 
Illustration ( f ) to section 114, post. Where the statement is a written 
one, evidence must be given that is in the handwriting of the person 
alleged to have made it ; and this may be done by calling a witness who 
saw him write it or who is conversant with his handwriting. Sections 
34 and 35, post, have a certain connection with the present subject. The 
distinction between the rule just treated of and the provisions of these 
sections will be pointed out in the Notes to the latter, in which will be also 
found some description of certain books, &c., peculiar to the ordi- 
nary course of business in India. It would not be very easy to give a 
detailed account of all the documents, receipts, &e, to which the pro- 
visions of the law may become applicable : but there is one kind 
of receipts, a few decisions relating to which may be usefully noticed 
in this place. I allude to dukhilah 4 or receipts for rent, so common 
in the experience of judicial ollicers of all grades in India. In the 
case of Kvitibas Myte v. Ram Dhun K ha rah (IV R. C. and C. R. 
Act X Kill. 5; VII W. 11. 52(5; II Indian Jurist, N. S. 197) 
it was decided by a Full Bench of the Calcutta High Courts over- 
ruling certain previous decisions, that dakhilahs filed by a ryot and 
not disputed or denied by his landlord, cannot be presumed to be 
genuine from such non- denial merely, but must be proved by legal 
evidence in the usual way. Approving of certain observations in a 
previous decision on the same subject, Peacock , C. J,, further however 
remarked that a ryot cannot be expected in every case to summon all 
the agents of his landlord who gave him rent ; that, if lie produces 
dakhilahs and swears that they are genuine documents which were 
delivered to him by the landowner or his gomashtah (agent), or gives 
, other primd facie evidence to show that they are genuine, whether 
for the purpose of proving that rent has been paid iu a suit for arrears, 
or to prove that rent has been paid at a fixed rate for a certain number 
of years for the purpose of barring a landlord's claim to enhance, such 
dakhilahs are strong evidence, if the landlord or his agent do not 
come forward to deny them. See also Mohabir Singh v* Dhiraj 
Singh and others , V U. U and C. R., Act X, 19 ; Ram Jodi Qmgnl 
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v. Lnchhi Narain Mandat , id. 23, and VIII W. R., 488; Ganga Narain 
Das and others v. Saroda Mohan llai Chaudhri III B. L. R. 230. 

III. The admissibility of statements or entries against the interest 
of the person who made them is grounded 
terest* ementS agaiust in “ upon the strong improbability of a man’s say- 
ing or doing that which is opposed to his own 
interests, pne of the leading eases on this subject i9 that of Higham 
v. Hidgway .* Here the question at issue was the exact age of one 
William Fowden, Junior; and, in order to prove the date of his birth, 
the Court admitted as evidence tin entry of having delivered his mother 
on a certain day, made by a man-midwife in one of his books, and proved 
to be in his handwriting, such entry referring to a ledger, in which 
a charge for attendance was made and marked — Paid.’ It will be 
observed that the date was in no way against the interest of the person 
who made the entry, but was wholly collateral to that portion of the 
entry, viz “ Paid which was against interest, as showing that ft certain 
sum of money was no longer due, and owing to such person. On this 
point Lord Ellenborough, in pronouncing judgment, said:— •* It is idle 
to say that the word p(\id only shall be admitted in evidence without 
the context, which explains to what it refers: we must, therefore, look 
to the rest of the entry to see what the demand was which he thereby 
admitted to be discharged.” Thisfease is, therefore, a direct authority 
that statements and entries against interest may be received as evidence 
of independent and collateral matters, which , though forming part o f the 
declaration, are not in themsclnes tfgaiwH the interest of the declarant. 
This rule has, however, no application in the case of documents contain- 
ing entries of independent matters, which have no connection with and 
need not be read to explain the entries which are against interest. Thus 
in an account rendered by a steward containing on one side items charg- 
ing himself with the receipt of certain moneys, and on the other side 
items discharging him by showing how the moneys received had been 
disbursed, the discharging entries were held not to be admissible in 
evidence, unless where they were necessary to explain the charging 
entries or were expressly referred to by them. 3 In India, however, the 
provisions of section 34, post, must be borne in rnind. 

In seveial English cases it was held that the declarant must be 
shown to have had a competent , if not a peculiar , knowledge of the 
facts which formed the subject-matter of the declaration, in a later 


* S at 2 Smith'* Leading Cases, 270; and 10 East's Reports, 100. 

% It may be observdl that Illustration (A) is the case of Higham v. Ridgway, 
with the portion of the entry which was against interest omitted. It is intended 
to illustrate the rule a* to course of business, not that as to statements against 
interest. 

* Doe v. Bevies, 18 Law Journal Reports, C. P. 128; 7 Common Oench Reports 
4A8, B. C. 
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case, 1 * * however, it was decided that it was not necessary that the 
person should have his own knowledge of the fact stated ; that if the 
entry charged himself, the whole of it became admissible against aii 
persons ; and that the want of such knowledge went to the weight, and 
not to the admissibility of the evidence. The absence of all restriction 
in the Indian Evidence Act shows that the principle here laid down 
has been adopted. It was also decided in England that it is not 
necessary to the admissibility of this kind of evidence that the 
declarant should have been competent, if produced as a living witness, 
to testify to the facts contained in the declaration ; nor does it affect 
the reception of the evidence that these facts are provable by livmg 
witnesses, who might be called. Nor it it indispensable that written 
declarations should be in the handwriting, and bear the signature of 
the declarant ; but they will be received if they were written by him 
wholly or in part, though not signed ; or, if signed by him, though 
written by a stranger; or, even though not written or signed by him, 
if proved to have been written by his authorized agent, or to have been 
adopted by him. The written statement is, however, inadmissible where 
there is no proof that it was either written, or signed, or authorized, 
or adopted by the person against whose interest it militates. Whether 
these statements will be admissible under the Indian Evidence Act, 
unless actually made , i. e., written by the declarant himself, may be 
doubtful, having regard to the words N of the law, viz., “Statements, 
written or verbal, of relevant facts maxis by a person, who is dead.’* &c. 
Where written statements are in the handwriting of the declarant, 
proof of the handwriting should be given in the usual way (see ante, 
p. 119). If, however, the entries are thirty years old, this proof may be 
ditpensed with under the provisions of section 90, post. 

The student will not fail to draw in his own mind the distinction 
between statements against the interest of the person making them, which 
^are relevant as admissions under section 18, ante, against such persons 
and his privies only, and the statements now under notice, which are 
admissible equally against strangers. 4 The contemporaneousness of 
the statement with the facts to which it relates, which, as we have seen 
(ante, p. 118) is a consideration of some importance in connection with 
statements made in the course of business, has never been regarded as 
very material in the case of statements against interest , the attention 
and care ordinarily given by men to concerns in which their interests 
are involved being supposed to be sufficient guarantees against inac- 
curacy. It will, however, be easy to conceive cases, e . that of a 


1 Crease v. Barrett , 1 Crompton, Meeson, and Uoscoe’s Reports, 926 ; 6 Tyn* 

whits Reports, 464, S, C. 

* It may seem scarcely necessary to observe that the statements referred to 
in all the eight paragraphs of Section 92 are relevant against strangers. 

O 
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heedless spendthrift heir, who has just succeeded to an inheritance, in 
which these guarantees would be of little value. This is, however, a 
point concerned not with the admissibility but with the weight of the 
evidence. The same remark applies to the amount of interest involved, 
which is not wont to be very nicely weighed, but upon which the degree 
of attention likely to secure accuracy must materially depend. 

Whether a statement by a party acknowledging the payment of 
money as due to himself is admissible as a statement against interest, 
where such statement is the only evidence of the charge of which it 
shows the subsequent liquidation , is a question upon which the authorities 
under English law are conflicting. The reader will find the subject 
discussed in Mr. Taylor’s work §§ 609, 610, who considers the prepon- 
derance of authority in favour of the admissibility of the evidence. 
There is nothing in the Indian Evidence Act to prevent the admission 
of these statements in the particular case stated : but here, as elsewhere, 
any objection that may be made will go not to the admissibility but to 
the weight of such evidence. In connection with this point, it will 
be important to notice a class of statements which may appear to be 
admissible, either as being against interest or as having been made in 
the course of business. I allude to indorsements of the payment of 
interest or of part of the principal on bonds and similar documents. 1 
Such indorsements, if made before the claim became barred by the 
law of limitation, would be against the interest of the payee, inas- 
much as he would be unable to feeovgr the sums so indorsed tvs paid; 
but, if they were made after the claim became so barred, they would 
be for and not against the creditor s interest, seeing that by admitting 
a small payment he would be enabled to recover the larger remaining 
portion of the debt. Whether, then, the indorsement was admissible 
as an entry against interest depended upon the question whether it 
was bond fide made before the claim became barred by limitation. 
Mr. Taylor ( §§ 623 — 629) carefully discusses the subject, and contends 
that the indorsement ought not to be admitted until it be shown by 
evidence dehors the intrument that it was made at a time when it was 
against the interest of the creditor to make it. In the case of Rose v. 
Bryant (2 Campbell’s Reports, 321), Lord Ellenborough said: a I think 
you must prove that these indorsements were on the bond at or recently 
after the times when they bear date, before you are entitled to read 
them. Though it tnay seem at first sight against the interest of the 
obligee to admit part payment, he may thereby in many cases setAtp 
the bond for the residue of the sum secured. If such indorsements 

1 It is very common in India for bonds to contain a stipulation that all 
payments shall be endorsed thereon, otherwise that no allowance will be made 
therefor. Such a stipulation will not, however, be a bar to proof of payments 
not so indorsed ( Kali Dmt S iitra v. Tara Ckand Rai , VIII W. ft. 316; Girdhari 
Singh and others v. ImUu Kim war y III W. ft. Mis. Ap. 23). 
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were receivable whensoever they may have been written, this would-- 
be allowing the obligee to manufacture evidence for himself * * * I 
have been at a loss to see the principle on which these receipts, in tLc* 
handwriting of the creditor, have sometimes been admitted as evidence 
against the debtor ; and I am of opinion they cannot be properly 
admitted, unless they are proved to have been written at a time when 
the effect of them was clearly in contradiction to the writer’s •interest.” 
When the first edition of this work was published, part payment of 
interest or principal did not, under the Indian law of limitation 
(Act XIV of 1859) revive the right to sue for the remainder of a debt. 
The consideration of the present question was, therefore, of importance 
only in connection with a class of cases common in India, and as to 
which there has been some conflict of decision, viz., where a money- 
bond contains a stipulation that the sum secured thereby shall be 
payable by instalments, and that, on default being made in the pay- 
ment of any one instalment, the whole amount or the aggregate of 
all the instalments shall become due and payable. Default being made 
in the payment of one instalment, the cause of action in respect of 
the whole amount accrues, and limitation thcrtjfore begins to run 
( Haronnth Rai and others v. Maherula Mulah Full Bench, VII W. R. 
21 ; Breen v. Balfour , Bourke’s Reports, 1*20 ; Enayatuhi Chaudhri v. 
Haro Chandra Bey, II W. R, 39 ; but see Halodhur Bangal v. 
Hog g, I W. R. 189; Ram Krishna M abode v v. Bayaji bin Santaji , V 
Bom. Rep. A. C. 35; and Boldin v. Golab Kunwar , I. N. W. P. Rep. 
F. B. 10*2). The obligee of a bond, 1ms lost his right of action 

in this way, may attempt to evade limitation by indorsing the payment 
of one or more instalments, such indorsement having the semblance 
of being against interest, but being in reality the very contrary. In 
cases of this nature it is submitted that, if the indorsement be offered 
jvs an entry against interest , it would lx? inadmissible until shown to be 
really such by evidence that it was made at a time when it was actually 
•against the interest of the obligee to make it. If ofiered as a memoran- 
dum or acknowledgment made in the ordinary course of business, 
the necessity for such preliminary evidence may be more doubtful. 
In either case, however, tlio weight to he attached to such a memo- 
randum ought to he carefully considered with reference to the whole of 
the attendant circumstances. 

The rule of law that part payment of interest or principal shall not 

. revive the right to sue for the remainder of the 

mcut'alteredf 41 ^ 1 ***** debt has recently been altered in India; it still, 
however, differs in some important particulars 
from the rule followed in England. Section 21 1 of the new Limitation 

1 This section comes into operation on the Ut April, 1873. See Section 1 of the 
Act itself. 
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‘Act, IX of 1871, enacts as follows: — “When interest on a debt or 
legacy is, before the expiration of the prescribed period ,* paid as such 
by the person liable to pay the debt or legacy, or by his agent generally 
or specially authorized in this behalf, — or when part of the principal 
of a debt is, before the expiration of the pi'escribed period paid by 
the debtor or his agent generally or specially authorized in this behalf, 
— a new period of limitation, according to the nature of the original 
liability, shall be computed from the time when the payment was made : 
provided that, in the case of part payment of principal, the debt has 
arisen from a contract in writing, and the fact of the payment appears in 
th^ handwriting of the person making the same, on the instrument or in 
his own books, or in the books of the creditor.” The express provision 
that the payment, whether of interest or principal, must, in order to 
create a new period of limitation, have been made before the right to 
sue had become barred , 1 2 may seem to require proof of the time of 
payment in ail cases. Where the payment is of part of the principal^ 
the proviso will in most cases afford a security against fraud : 3 but 
where the payment is of interest only, the remarks just made as to 
instalipent-boiuls appear to be equally applicable. 

The interest against which the statement must be in order to be 
relevant, may be one of four kinds — I. Pecuniary; 
^ Four kinds of inter- jf Proprietary; HI. Interest in escaping a crimi- 
nal prosecution; LV. Interest in escaping a suit 
for damages. Statements, made orally or written in accounts, are. the 
most common instances of the * application of the rule to pecuniary 
interest , and this portion of the subject is sufficiently plain to stand in 
need of no further elucidation. With respect to proprietary interest, 
the most common statements are those made by persons while in pos- 
session of land, explanatory of the character of that possession. Such 
statements, if ix\ disparagement of the title of the person making them, 
are clearly against interest. They have been received to show the name 
of the landlord under whom the declarant held, the amount of the rent* 
the extent and nature of the tenure. There ought to be some evidence 
that the declarant was actually in possession, since otherwise his 
declaration that he has an interest, though limited, may appear to be a 
statement rather in his favour than otherwise. A careful distinction 

1 Of limitation, flint is. 

* It may be of served that under English law an acknowledgment in writing 
or part payment, made after the right to sue, has been barred, revives the catuufcof 
action. The new Indian Limitation Act adopts the views of those Jurists who 
contend that a legal obligation cannot survive the extinction of the cause of action. 

a Even here, however, the question may arise, as the writing though made by 
tbe payer may be undated, In the case of written acknowledgments provided for 
by Section 20, oral evidence is expressly made admissible to prove the time, (see 
clause (c). Section 21 contains no similar express provision, but oral evidence 
would probably be admitted for tbe same purpose. 
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must be drawn between statements made by an occupier of land in dis- 
paragement of his own title y and those statements which merely go to 
abridge or encumber the estate or tenure itself 44 For instance,” says 
Mr. Taylor, “if an occupier state that he is only tenant for life , this 
after his death will be admissible evidence against a stranger : but if he 
admit that the property was intersected by a public highway, or that a 
neighbour had an easement in the land in question, such admission will 
only bind himself and those who claim under him, and will be inadmis- 
sible to establish the highway or the easement as against his landlord 
or a stranger. The grounds for this distinction are obvious, for, though 
it is scarcely possible to imagine any inducement which will lead a 
person possessed of premises in fee to admit that he is only a tenant, 
many causes might induce a tenant to acknowledge the existence of an 
easement or a highway, which might be either not inconvenient, or even 
absolutely beneficial to him.” (§ 620.) The same reasoning applies to 
cases in India. The holder of a rent-free ( lukhinij ) tenure would be 
very unlikely to admit that the land was rent-paying (mdZ) ; 2 the holder 
of a protected tenure would be unlikely to admit that he was a mere 
ordinary ryot; but a ryot with a right of occupancy or holding at a 
fixed ( moknrreri ) rent, might find it greatly to his advantage* to admit 
an easement for the maintenance of a bund or embankment which took 
up but a small portion of his land, and that of other ryots, while it 
secured them a good supply of water necessary for raising a profitable 
crop. It must, however, be observed that there is nothing in the Indian 
Evidence Act which makes the question of admissibility depend upon 
the distinction just noticed. Here, as elsewhere, anv objection that 
may be made will go not to the admissibility but to the weight of the 
evidence. The Courts in England admit statements made against pro- 
prietary interest as evidence not merely of the extent of the declarant’s 
interest in the land, but also of any fact not foreign to the statement, and 
which forms substantially a part of it. The same rule will doubtless 
apply in India, but the fact must, be a relevant fact. 

In the Sussex Peerage ease 1 statements made by a deceased clergy- 
man, who had married two persons, were 
tendered in evidence to prove the marriage 
on the ground that they were clearly against 
his interest, inasmuch as they related to 
an act which rendered him liable to a criminal prosecution while 
living. These statements were, however, rejected, Lord Brougham 
remarking thus— “ To say, if a man should confess a felony for which 
he would be liable to prosecution, that therefore the instant the gravo 


Statement which ex- 
poses to Criminal Prosecu- 
tion or Suif for Damages. 


1 it Clark and Fimielly Reports, House of Lords, 103; and see also Davis 
v. Uoyd, l Carrington and Kirwnn Reports, N. P. 276. 

• For an example of such an admission, however/ see Forbes v. Mir Mahomed 
Tnk)\ V. R L. lb 530. 
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closes over him, all that was said by him is to be taken as evidence in 
every action and prosecution against another person, is one of the most 
monstrous and untenable propositions that can be advanced.” Yet 
this proposition, thus pronounced monstrous aud untenable by one who 
did perhaps more than any other single individual to break down the 
old barriers against admissibility , has come to find favour with more 
modern reformers, who have carried it into effect to an extent never 
even contemplated by those who argued and decided the Sussex Peerage 
case, the Indian Law of Evidence making the statement admissible, not 
only if it expose to a criminal prosecution, but also if the interest of the 
declarant be liable to suffer in a much less serious way, by a suit for 
damages; and, further, the statement is admissible not only when the 
grave has closed over the person who made it, but also though he may 
be still living, if he cannot be found or has become incapable of giving 
evidence, or if his attendance cannot be procured without an amount of 
delay or expense, which under the circumstances of the case appears to 
the Court unreasonable. 

The words “would have exposed him” require some observation. 
They will no doubt be construed to mean “ would have exposed him at 
the time' that the statement was made.” It could never have been 
intended that a statement made after the risk had passed away, as for 
example, after a suit for damages had become barred by limitation or 
after the expiry of the two years within which prosecutions for ollonves 
under the Indian Christian Marriage Act must be instituted (See Sec. 

Act XV of 1872), should be admitted merely because, if made pome 
months or weeks earlier, it would have exposed to a criminal prosecution 
or lo a civil suit for damages. 

IV. The admissibility of these statements is explained by Mr. 

Taylor on the following grounds— “that the 

Statements giving opini- origin of the rights claimed is usually of so 

on a' to Public Light or ancient a date, and the rights themselves are 

Custom or matters of Gen- , n 

eral Interest. of so undefined and general a character, that 

direct proof of their existence and nature van 
seldom be obtained, and ought not to be required ; that in matters, 
in which the community are interested, all persons must he deemed 
conversant ; that as common rights are naturally talked of in, public, 
and, as the nature of such rights excludes the probability of individual 
bias, what is dropped in conversation respecting them may be presumed 
to be true; that the general interest which belongs to the subject 
would lead to immediate contradiction from others, if the statements 
proved were false; that reputation can hardly exist without the con- 
currence of many parties unconnected with each other, who are all alike 
interested in investigating the subject; that such concurrence furnishes 
Strong presumptive evidence of truth ; and that it is this prevailing 
curreut of assertion which is resorted to os evidence, for to this every 
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member of the community is supposed to be privy, and to contribute 
his share” — § 544. In estimating the weight to be allowed to this 
evidence in individual cases in India, the applicability of these reasons 
to a different state of society may well be taken into consideration. A 
distinction* has been drawn under English law between the meaning of 
the terms “ public” and “general" the former being applied to that 
which concerns every member of the State, while the latter is limited 
to a lesser, though still a considerable portion of the community, as for 
example, to the persons living in a particular district or neighbourhood. 
In matters strictly public, reputation from any one has been held 
receivable, while in matters of general interest merely the testimony of 
persons wholly unconnected with the place has been regarded as inad- 
missible. So far as admissibility is concerned, the Indian Act makes 
no distinction; but in estimating the weight to be allowed to the evi- 
dence in any particular case, it would make a wide difference whether 
the statement were that of a person living in the vicinity and therefore 
likely to have information, or that of a person living at a distance and not 
in the habit of visiting the neighbourhood. In connection with this point 
attention should be paid to the express words mf the law— “of the ex- 
istence of which, if it existed, he would have been likely to be aware.’* 
The Indian Evidence Act here follows English law : 44 It appears,” say 
Mr. Taylor, 44 that competent knowledge in the declarant is an essential 
pre-requisite to the admission of his testimony ; and, although all the 
Queen’s subjects arc presumed to have that knowledge in some degree 
where the matter is of public concernment, yet, in other matters, which 
are not strictly public, though they are interesting to many persons, 
some particular evidence of such knowledge is generally required.” 
(§ 546.) This particular evidence will, however, not be necessary when 
the statement is that of a person who may fairly be presumed to be 
acquainted with the matter in question, as for example, in England, of a 
copy-holder, who may fairly be presumed to be acquainted with the 
customs of the manor. It was at one time thought in England that 
proof of the exercise within the period of living memory of the 
right claimed was a necessary preliminary to the admission of this 
evidence : but that doctrine has been of late years overruled, and it 
finds no place in the Indian Evidence Act. It may seem scarcely neces- 
sary to remark that these statements are admissible agaiust as well aa 
in favour of a public right or custom, or matter of public or general 
importance. 

The statement declared by the Act to be relevant is a statement 
which gives the opinion of the person making it. The English rule 
while it rejects evidence of reputation in regard to particulai' fact*, 
receives it upon general points. All the members of the community 
have a common and general interest in public and general matters : 
but particular tacts are likely to be known but to few individuals, 
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? and may be misrepresented or misunderstood by those who have not 
personal knowledge of them; while, moreover, they may be connected 
with other facts, by which, if known, their effect might be controlled 
or limited or explained. Evidence of particular facts would appear 
to be equally excluded by the language of the Indian Act. It may, 
however, be well to consider the effect of Section 51, post. 

f* 

The statement, in order to be relevant, must have been made before 
any controversy as to such right, custom , or mutter hod arisen. Where 
there is no dispute or controversy there is no reasonable probability of 
bias or other inducement to warp the truth; but once a dispute or 
controversy has arisen, no »»ne, more especially of those who are enter- 
ested, remains indifferent; he takes one side or the other, and opinions 
are hastily, often rashly, formed upon imperfect information. The 
commencement, of the controversy does not mean the commencement 
of the suit, but the commencement of the dispute, which has ultimately 
led to litigation. Mr. Taylor deduces the three following propositions 
from the English decisions upon this portion of the subject : first, that 
declarations will not he rejected in consequence of their having been 
made with the express view oj preventing disputes; secondly , that they 
are admissible, if no dispute has arisen, (hough made in direct support 
of the title of the declarant ; thirdly , that the mere, fact of the declarant 
having stood or having believed that he stood in pari jure with the 
party relying on the declaration, will not render his statement inadmis- 
sible. Under English law the controversy which excludes this evidence 
must have related to the particular subject in issue. A dispute as to 
other points connected with the same matter will have no excluding effect. 
For example, in a suit between a copy-holder and his bird as to whether 
a certain customary fine was to be assessed by the jury of the lord’s 
Court, depositions in an ancient suit where the controversy turned on 
the amount merely of this fine, were admitted. The words of the 
Indian Act “before any controversy as to such right, custom, or matter 
had arisen, 1 * are susceptible of a wider interpretation, and might be 
held to exclude the statement, where the controversy related to a 
different point connected with the same right, custom, or matter. The 
evidence will he excluded even though the former controversy were 
between different parties , or had reference to a different property, or a 
different claim , if the actual matters to which the statement relates 
were clearly under discussion in the former dispute; and it will he also 
excluded even though the persons who made the statement were at the 
time of making it unaware of the existence of the controversy . “ If an 

enquiry were to be instituted in each case,*’ said Sir J. Mansfield 
in the Berkeley Peerage case, 44 whether the existence of tine contro- 
versy was or was not known at the time of the declaration, much time 
would he wasted, and great confusion would he produced / 1 
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The following are a few examples, taken from English decided cases, # 
of questions, in respect of which these statements have been admitted : — 
Questions relating to a manorial custom; to the limits of a town; to the 
boundaries of counties and parishes (where the evidence was offered to 
prove the boundaries of two private estates, it was rejected); to the 
right to claim tolls on a public road ; to the fact whether a road was 
public or private; to a right of ferry; to the fact whether Jand on a 
river was a public landing place or not. The evidence was rejected 
when tendered to prove that a person had a private right of way over 
another man’s land. The Indian decided cases furnish few examples. 
Illustration (i) is taken from those parts of the country in which the 
village system still exists : it has long died out in Lower Bengal. 
Public rights or customs are little understood ; and the order of the 
Government or of the executive head of a district is generally conclu- 
sive as to such. In large zemindaries , questions however occasionally 
arise somewhat analogous to those which occur in manors in England. 
The following are a few examples: as to the zemindar's right to take 
dues on the sale of trees (Paul Rai and others v. Ram Hit Panday , 
I N.-W. P. Rep., p. 139), as to the zemindar's ri^ht to one-fourth of 
the sale proceeds in cases of involuntary sale, as in execution ( Bijnath 
Per sad v. Mahomed Fuzl llossein , III N.-W. P. Rep. 204). 

The statement may be written or verbal. Written statements may be 
contained in deeds, leases, or other private documents, in maps (see Sec- 
tion 3 6, post), in depositions of witnesses, judgments (see Sections 40-43, 
post) or decrees of Courts, in settlement proceedings, in the record of 
rights (wajib-ul-arz ) drawn up by settlement officers, in s&uods, &c. 
With respect to judgments and decrees, it may be observed that they 
are admitted in England, even though pronounced upon the matter 
directly in issue , and in a cause litigated between strangers, not as prov- 
ing any specific fact existing at the time, but as evidence of the most 
solemn kind, of an adjudication by a competent tribunal upon the state 
of facts and the question of usage at the time. A statement contained 
in a judgment previously pronounced upon the matter directly in issue 
would be excluded by that portion of the section now under discussion, 
which speaks of a controversy having arisen. If, however, it related to 
a matter of a public nature, it would be admissible under Section 42 , post. 
But the admissibility under this section does not extend to matters of 
general interest , and herein the rule of admissibility laid dowu by the 
Indian Evidence Act is more restricted than that followed in England. 

# V. & VI. The fifth and sixth clauses of the section deal with the 
relevancy of two classes of statements which 


V. Statement as to re- 
lationship, made by person 
having special means of 
knowledge. 


arc usually treated by English text- writers 
under a single head in discussing the admis- 
sibility of certain kinds of evidence in A tiers 


of pedigree. It will be convenient to deni 


R 
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.with the subject-matter of the two clauses in a single exposition, but 
before proceeding to do so it may be well to draw attention to the dis- 
tinction between the kinds of evidence to which each clause refers. 
The statement declared relevant by the fifth clause is a statement 
relating to the existence of any relationship between persons, alive or 
dead (the language imposes no restriction), as to whose relationship 
the person making the statement had special means of knowledge . 
The statement provided for by the sixth clause is a statement relating 
to the existence of relationship between deceas - 
VI. Statement as to Re- ed persons only. It is not necessary that it 

“jSS'iSr £' ™; " "'*«'« by » por~» "bo l„„. 

Deed, Ac. special means ot knowledge, but it must be 

contained in a will or deed relating to the affairs 
of the family to which any such deceased person belonged , or in a family 
pedigree , or upon a tombstone , family portrait , or other thing on which 
such statements are usually made. Doth statements alike in order to be 
relevant must have been made before the question in dispute tens raised 
(^see ante, p. 128 ). The admission of this evidence is a further exception 
to the rule (Section Qp, post), which requires ail facts to be proved by 
direct evidence : i. e ., facts which can be seen by those who saw them ; 
facts which can be heard by those who heard them, &c. u This excep- 
tion,” says Mr. Taylor, “has been recognized on the ground of neces- 
sity; for, as in inquiries respecting relationship or descent, facts must 
often be proved which occurred many years before the trial, and were 
known but to few persons, it is obvious that the strict enforcement of 
the ordinary rules of evidence in cases of this nature would occasion a 
grievous failure of justice. Courts of law have, therefore, so far relaxed 
these rules in matters of pedigree as to allow parties to have recourse 
to traditional evidence, — often the sole species of proof that can be 
obtained. Still it is not considered safe to admit such evidence with- 
out qualification ; and, though it was long doubtful whether the decla- 
rations of servants, friends, and neighbours might not be received, the 
settled rule of admission is now restricted to hearsay proceeding from 
persons who were de jure related by blood or marriage to the family in 
question , and who, consequently, may be supposed to have had the 
greatest interest in seeking, thf3 best opportunities for obtaining, and 
the least reason for falsifying, information on the subject.” (Taylor, 
Vol. I. § 571.) Under English law, therefore, the declaration of an 
illegitimate member of the family would be inadmissible. 1 The 47th 
section of the repealed Act (II of 1855) rescinded the English rule on 
this subject, and admitted the declarations not only of illegitimate mem- 
bers of the family , but also of persons who , though not related by blood 


- 1 v. Barton , 2 Maclean and Robinson’s Scotch Appeals, 28, Dot v. Davits, 

10 Adolphus and EUU’ Queens Beach Reports, N. S. 814. 
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or marriage , were yet intimately acquainted with the members and state 
of the family . The latter portion of this section would have included 
servants, friends, and neighbours, who are excluded under English law. 
The propriety of the extension of the rule at least to illegitimate 
members of the family cannot be doubted, having regard to the domes- 
tic relations in the East ; and the whole section was a strong instance 
of the tendency of modern reform, which, making admission the rule 
and exclusion the exception, leaves it to the Court to estimate the 
weight to be allowed to particular kinds of evidence in individual cases. 
The rule now laid down by the Indian Evidence Act is still more 
general in its terms than the above-quoted section of the Act of 1855, 
which was directed merely to modify the strict rule of English kaw. 
It renders admissible the statements not only of persons deceased 
(whose statements only are admitted in England), but also of persona 
who cannot be found, or who have become incapable of giving evidence, 
or whose attendance cannot be procured without an amount of delay 
and expense, which, under the circumstances of the case, appears 
to the Court unreasonable, if such persons had special means of knowledge 
of the relationship to which the statement relates. ^ Proof of this special 
means of knowledge will he a pre-requisite to the admission of the evi- 
dence, and this proof must be given by the party who wishes to give 
such evidence fsee Section 104, post). It is a moot point under Eng- 
lish law whether the statement of a deceased person, asserting his own 
illegitimacy, can be received as evidence against third parties. It is, of 
course, admissible against himself and 4 those who claim under him by a 
title derived subsequently to the making of the statement. With 
respect to its admissibility agaiust strangers, it is argued 1 that he could 
know of his own illegitimacy only by information received from others; 
but, as a bastard is in the eye of the law finis nullius 3 and has no rela- 
tions, the hearsay must have been derived from strangers, and is there- 
fore inadmissible. This argument has no application in India, where 
the hearsay not only of relations , but also of strangers , if they have had 
special means of knowledge, is admissible. There would appear tq 
be little doubt, therefore, that the statement of a deceased person assert- 
ing his own illegitimacy is relevant against strangers under the Indian 
Evidence Act. Under Erglish law this evidence cannot be successfully 
objected to on the ground thut it is hearsay upon hearsay , provided that 
all the statements come from persons whose declarations on the subject 
are admissible. Thus, the declarations of a deceased widow respect- 
»g a statement which her husband had made to her, as to who his 
cousins were ; the declaration of a relative in which he asserted gener- 
ally that he had heard what he stated ; and even general repute in a 
family, proved by the testimony of a surviving member, have been 


faylor, VoL I. $$ 572, 573. 


* u Th# son of sw^tKly. 
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admitted. It may be doubtful whether these statements could be admit- 
ted under the fifth clause of the section of the Indian Evidence Act. 
Special means of knowledge, having regard to the meaning usually given 
to these words, might be held scarcely to include opportunities of hear- 
ing that of the truth of which the hearer had no personal means of 
judging. So far as the sixth clause is concerned, there is no restriction 
on admissibility. It is improbable that any person would insert in a 
solemn deed, will, &c., any matter, the truth of which he did not know 
or had not ascertained. 

We have seen that in matters of public or general interest declarations 
as to particular facts are excluded. The same rule does not, however, 
apply here. “In cases of general right which depend upon immemorial 
usage,” said Sir J. Mansfield in the Berkeley Peerage case, 1 * “ living 
witnesses can only speak of their own knowledge to what passed in 
their own time ; and, to supply the deficiency, the law receives the 
declarations of persons who are dead. There, however, the witness is 
only allowed to speak to what he has heard the dead man say respect- 
ing the reputation of the right of way, or of common, or the like. 
A declaration with regard to a particular fact, which would support 
or negative the right is inadmissible. In matters of pedigree, it being 
impossible to prove by living witnesses the relationships of past gene- 
rations, the declarations of deceased members of the family are 
admitted ; but here, as the reputation must proceed on particular facts, 
such as marriages, births, and the like, from the necessity of the thing, 
the hearsay of the family as to these particular facts is not excluded. 
General rights are naturally talked of in the neighbourhood, and the 
family transactions among the relations of the parties. Therefore, what 
is dropped in conversation upon such subjects may be presumed to be 
true.” 

Mr. Taylor expresses an opinion that this evidence must be con- 
fined to such facts as are immediately connected with the question of 
pedigree , ami that declarations as to independent facts from which the 
date of a genealogical event may be inferred , will probably be rejected. 
In a question of legitimacy, turning upon the time of birth, a declara- 
tion by the deceased sister of the alleged bastard’s mother, stating that 
she had suckled the child, was tendered in evidence, coupled with 
proof of the time when her own child wu.s bom, for the purpose of fixing 
the alleged bastard's birth at a period subsequent to its parent’s marriage. 
Mr. Baron Gurney admitted the evidence, but Lord Cottenham held it to 
be inadmissible. The suckling of the child had no direct bearing on iti 
age or legitimacy, but was only a species of circumstantial evidence. 9 
Where, however, the question at issue related to the relative seniority 


1 4 Campbell’* Reports, 415. 

9 Consider Section 11, ante, il such a case arises in India. 
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of three sons, born at a birth, declarations by the father that he had 
christened them Stephanus, Fortunatus, and Achaius, according to the 
order of the names in St. Paul’s First Epistle to the Corinthians, for the 
purpose of distinguishing their seniority ; and also declarations by an 
aunt, who was present at the confinement, and with a similar object tied 
strings round the arms of the second and third child, were admitted, as 
bearing directly on the fact to be proved. It was once thought that 
these declarations would not be received to prove the place where any 
of the events of pedigree occurred, but this proposition has been doubted; 
and, in Shields v. Boucher ,* Vice-Chancellor Knight Bruce intimated a 
strong opinion that, in a controversy merely genealogical, declarations 
made by a deceased person as to where he or his family came from, # “ of 
what place” his father was designated, and what occupation his father 
followed, would be admissible and might be most material evidence for 
the purpose of identifying and individualizing the person and family 
under discussion. Declarations by a deceased person, that 44 he was 
going to visit his family at such a place,” have been admitted to prove 
a tradition in the family that they had relations who lived at that parti- 
cular place. Evidence has also been received of a family tradition, that 
a particular individual died in India, for the purpose of connecting that 
individual with the family of the claimant. The language of the Indian 
Evidence Act — 44 When the statement relates to the existence of any rela- 
tionship bet ween persons, &c.,” may be interpreted to mean “ relates 
directly or indirectly ; ” and, if this interpretation be adopted, the prin- 
ciple of the above cases will doubj;!es$ # be followed in India. To extend 
the admissibility of evidence is part of the scope of the new Act, and 
no doubt that construction will be favoured which best accords with 
this scope and intention. The word 44 pedigree ” in English law em- 
braces not only general questions of descent and relationship, but also 
the particular facts of birth , marriage* and death , and the times , when 
these events happened. Whether a similar meaning will be given to 
the word 44 relationship ’ in the Indian Act, it is premature to discuss. 
Illustration (l )? however, seems to indicate that it was not the object 
of the Legislature to exclude every portion of the statement, except 
that portion which bears directly upon the subject of actual relationship. 
The statement in the letter as to the existence of relationship might be 
wholly complete without any mention of the date of the child’s birth. 

There is one important restriction on the admissibility of this kind of 
evidence imposed by English law, but which finds no place in the 
Indian Evidence Act. The evidence is not admitted in every case in 
which the birth, marriage, or death of a person forms the subject of con* 
troversy, but in those cases only which directly or indirectly involve 
some question of relationship, and in which the fact sought to be est&b* 


* Do Gex and Smalc’s Chancery Reports, 50, 56, 
9 Antty page 110, 
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Jished is required to be proved for some genealogical purpose. Under the 
Indian Act the statement is admissible, provided it relate to a fact 
relevant to the case. It will in no way alFect the admissibility of this 
evidence, that there are living witnesses who can depose to the same fact : 
nor is it necessary that the statements should have been contemporaneous 
with the events to which they relate. On this latter point Lord Brougham 
remarked that such a restriction would defeat the purpose for which 
hearsay in pedigree is let in by preventing it from ever going back 
beyond the lifetime of the person whose declaration is to be adduced in 
evidence. 

In connection with the present subject it may be well to make a few 
remarks about family conduct, which is usually treated as part of the 
subject by Euglish text-writers. Such conduct has been admitted as 
evidence from which the opinion and belief of the family may be reason- 
ably inferred. “ If the father,” said Sir James Mansfield in the Ber- 
keley Peerage case, “ is proved to have brought up the party as his 
legitimate son, this amounts to a daily assertion that the son is legiti- 
mate.” So the concealment of the birth of a child from the husband, 
the subsequent treatment of such child by the person who, at the time 
of its conception, was living in adultery with the mother, the fact that 
the child and its decendants assumed the name of the adulterer, and hud 
never been recognized in the husband’s family as his legitimate offspring 
were held to be circumstances that went far to rebut the presumption 
raised by law in favour of the legitimacy of the issue of a married woman. 
This evidence will be admissible^ in* India under Sections 8, R, or 11, 
ante, and under Section 50, post, ( 2 . V. For an example, of family conduct 
admitted as evidence, see the case of Mutumcmuy J agave r a Yttlapa 
Nat ken v. Venkatas warn Yetfapa , 11 B. L. K. P. C. 15. 

It remains to make a few remarks more, especially on the sixth clause. 
The relationship to which the .statement here relates must be relation- 
ship between persons deceased, and must also be contained in a will 
or deed 1 * relating to the allairs of the family to which any such 
deceased person belonged, or in any family pedigree, or upon any 
tombstone, family portrait, or other thing on which such statements 
are usually made. Bibles, prayer-books, missals, almanacs, among 
Christians, and horoscopes among Hindus, are examples of other things 
oil which such statements are usually made. 3 Entries in a family 
bible are admissible in England without proof that they were made by 


1 The marginal note has “ will or deed of deceased person. The words iu italic 
appear to be a mistake. At any rate, they cannot affect the language at the sec- 
tion itself, marginal notes not being part of a statute, and being therefore incapable 
of altering the plain meaning of the text (Claydon v. Green, L. R. 8, 0. P. 511). 

* Whether Utter*, cor residence, Ac., wilt be hetd to be so far ejwlem generis a* 
to be included among “ other things” may be doubtful. Their admissibility tinder 

clause 5 on proof of ttjtecuU means of knowledge is clear enough. 
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a relative. There is nothing in the clause of the Indian Act, now, 
under notice, which requires that the statement in any of the things 
therein mentioned should have been made by a relative, or, indeed, 
which requires it to be shown at all by whom the statement was made. 
As to a will, see the case of Nil Marti Chaudhri v. Zahirunissa Khartum 
and others , VIII \V. R. 371, where the incidental mention of a child’s 
age in the recital of a will was held to be no proof ofjdie exact 
age of such child. The published report of this case does not show 
whether the child was dead at the time the evidence was offered. 
If dead, the case is no longer law. With respect to family pedigrees , 
the Indian Act follows the principle laid down, after much discussion, 
in the case of Davies v. Lowndes , l The pedigree here traced *the 
genealogy of the family from an almost fabulous antiquity down to the 
immediate contemporary relatives of the writer, and had the following 
memorandum at foot : “ Collected from parish registers, wills, monu- 
mental inscriptions, family records, and history. This account is now pre- 
sented as correct, and as confirming the tradition handed down from 
one generation to another, to T. L., this 4th day of July, A.D. 1733, 
by his loving kinsman W. L.” The Hxchequer (jhamher decided that 
part, if not all, of this pedigree was admissible as evidence on the ground 
that a pedigree made or recognized by a member of a family may be 
presumed to have been so made or recognized by him in consequence 
of his personal knowledge of the individuals therein stated to be rela- 
tions, or of information received by him from some deceased member of 
what the latter knew or hoard from otjjer members who lived before his 
time. If, however, the facts rebutted this presumption and showed that 
no part of the pedigree was derived from proper sources of information, 
then the whole of it ought to be rejected, or at least so much of it as 
appeared to have been derived from improper sources. 

Inscriptions on tombstones, mural, and other funeral inscriptions, &c., 
may be proved by copies. See clause (d), Section 65, post , and the 
definition of “document,” Section 3, ante 

As to rela tionship in cases governed by Mahomedan Law, see ante, 
p. 104. 


1 7 Scott’s Reports, 21, S. 0. ; 5 Bingham’s New Cases, 167. 

9 The testimony of Hindus as to the history of their family during preceding 
generations is occasionally more valuable than similar testimony given by persons 
of other races, certain castes of the Hindus observing it. as a rule in the education 
of their children to teach thorn to repeat and keep in remembrance the names of 
tleir ancestors, Letter from R. Adair, Collector of Bhaugulport, to the Board 
of Revenue, dated 7th September 1787, see Amrit Nath Chaudhri v. Gauri Nath 
Chaudhri , VI 11. L. R., P. C., 124. “jl must observe,” writes Mr. Adair, 44 that on 
the many occasions I have had of comparing these accounts given by families, 
whose relationship was very distant and their interests in opposition, they have 
seldom varied in the steps by which they have followed their lines of descent back 
to one common stock.” 
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. VII. YVc have iu the next place 1 * to consider statements contained • 

„ .in any deed, will, or other document, which 

relating’ to Transaction by relates to any such transaction as is mentioned 

which Right or Custom was | n section thirteen, claiise (a), that is, any 
created, recognized, <fcc. . . , . , . . . J 

transaction by which any right or custom was 

created, claimed, modified, recognized, asserted, or denied, or which was 
inconsistent with its existence. In the note to Section 13 (ante, p. 8G), 

I have already remarked that the word “right” must be held to include 
private as well as public rights. It was for many years a disputed ques- 
tion in Westminster Hall whether hearsay evidence or evidence of repu- 
tation could be admitted to prove matters of private right or prescrip- 
tion ; and the practice as to admitting or rejecting this kind of evidence 
varied on different circuits. In the case of Didsbunj v. Thomas , 3 the 
question was whether a certain testator were, at the time of making his 
will and of his death, the owner of a certain farm, called 4 Meadow Farm.’ 
It was alleged for the plaintiff that he was the owner, having purchased 
it of Sir J. S., and permitted his son Richard to occupy it until his (the 
testators) death. Several witnesses gave evidence that one G. It., a 
tenant of Sir J. S., occupied the farm before Richard had it ; that Richard 
took possession of it some sixty-one years before the trial, and continued 
possessed as long as he lived, and occupied no other land which could 
have been his father’s during that time ; and that the testator lived some 
ten years after his son Richard took possession. Another witness de- 
posed that Richard took possession of and occupied Meadow Farm at 
the same time when his brother Edward occupied another farm called 
‘ Foxlow’s Croft,’ and that both farms were reputed to be the property 
of Sir J. S,, and to have been purchased from him at the same time by 
the testator, A deed was then proved by which the testator had given 
to his son Edward the farm called 4 Foxlow’s Croft,’ which said farm, 
“said the deed,” has been lately purchased amongst other lands and 
hereditaments by the said S. W. (the testator) of and from Sir J. 8., &o. 
Objection was taken at the trial to the evidence of reputation ; but the 
learned Judge was of opinion that, coupled with the deed, the evidence 
was admissible, lie thought that as it was in proof that Sir J. S, was 
the landlord of the Meadow Farm when occupied by G, R. before 
Richard’s occupation ; and that, as the deed also proved that Sir J. S. 
was also the owner of Foxlow’s Croft, and that the testator had purchased 
that amongst other lands and hereditaments from him ; and as it was 
also proved that both the sons took possession of their respective farms 
at the same time, there was a sufficient basis laid to admit reputation 


1 It may be observed that the statements made relevant by clauses VI and VII 

must be written , and that the word 44 verbal " at the commencement ol the section 

has no application to these clauses. 

* 14 East’s Reports, 323, and see 2 Smith’s L. C., 6th Ed., 432. 
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that those other lands and hereditaments referred to in the deed were 
the Meadow Farm. On a motion for a new trial it was contended that, 
though reputation alone in a matter of private right was not admissible, 
yet it was properly received when accompanied by the possession of the 
land at the time by the party to whom the evidence referred, and coupled 
as it was with the deed proved, the contents of which were confirmatory 
of the reputation. It was, however, decided that the evidence had been_ 
improperly received. In the ease of Morcwood v. Wood? the question 
was whether the defendant had a prescriptive right of digging stones on 
the lord’s waste, The plaintiff produced a presentment of .the free-hoiders 
of the Court baron of the manor, of which he (the plaintiff) was lord, 
which presentment contained the following item:— “If any person gpts 
stone without leave of the lord of the manor, we pain him 10.9. ^his 
particular presentment was proved to have been signed by the defend- 
ant’s grandfather, under whom lie claimed. Other presentments signed 
by strangers wore offered us evidence ot reputation ; and parol evidence 
of reputation, that none but the lord had the right to dig stone, was also 
tendered. This evidence was rejected, and on a motion for a new tiial, 
the Judges were ovenlv divided (two against two) as to its admissibility. 

( )ue of those who held it admi'dblo (Bailor, J.) was, however, ot opinion 
that the evidence ought not to be received, except a foundation were 
first laid by other evidence of tins right. Three out of the four Judges 
thought, however, that Mich evidence might be given as to a particular 
custom, though not as to a prieate prescriptive right. In Clothier v. 
Chapman* evidence of reputation of the boundary between two private 
estates was rejected. In the ease of v. The Inhabitants of Bedford- 
shire? the question was a^ to who were liable to repair a certain biidge, 
and parol evidence of reputation was admitted ; but here the matter in 
dispute was one in which the public had some interest, and Ford Camp- 
bell in his judgment guardedly said that the relaxation ot the genet al 
rule ought not to be extended to questions relating to matters ot meie 
private interest, for respecting these direct prooi may be given, and 
no trustworthy reputation is likely to arise. 

It will be observed that the clause now under notice does not declare 
nil reputation, parol or written, to be relevant ; but that only which 
consists of statements eortained in any deed, will, or other document 
relating to any transactions by which any right or custom was created , 
claimed, modified , recognized, asserted , or denied, or which was incon « 
siste.nl with its existence* The clause, therefore, does not provide for the 
jidmissibility of parol evidence of reputation. It may be, however, that 
such evidence would become relevant under Section 11 (ante, p. 85), 


1 U East’s Reports, 827 n : M, 82 Geo. 8, B. R. 

* M East’s Report#, 83 1 n. 

• 11 Jurist, 208 ; 4 Ellis and Blackburn’s Reports, 

n 
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after a foundation had been laid by other evidence of the right (see 
remarks of Buller, J., supra \ p. 137, in the case of Morewood v. Wood). 
Judgments and decrees not admissible under other sections of the 
Evidence Act will frequently become admissible under this clause, which 
is quite in conformity with the rule laid down in the case of Lalla 
Ranglal and others v. Deo IS main Tiwtiri , VI B. L. R., G5). 

VIII. Statements written or verbal, made by a number of persons 

and expressing feelings or impressions on their 

Statements by a number part relevant to the matter in question, are 
of persons, expressing feel- . , . . , , , 

ings or impressions. relevant and may be proved by the testimony 

of persons other than those who made them, 
whui such persons are dead, or cannot be found, or have become inca- 
pable of giving evidence, or when their attendance cannot be procured 
without an amount of delay or expense, which, under the circumstances 
of the case, appears to the Court unreasonable. Whether it must be 
shown that all the persons who expressed their feelings or impressions 
are dead or cannot be found, &c., before evidence will be admitted of 
what any one of them said, is a question which may give rise to some 
difficulty. One of the leading cases on the subject now under notice 
was tli At of Du Bost v. Beresford. 1 Here the plaintiff painted a picture, 
which he designated “The Beauty and the Beast, M and caused it to be 
exhibited for money, upon which crowds went to see it. The defendant 
went and hacked the picture to pieces. The plaintiff sued to recover 
the full value of the picture ns a work of art, and compensation for the 
loss of the exhibition. The defendant alleged that the picture was a 
scandalous libel upon his brother and sister ; and, in order to show whe- 
ther the painting was made to represent the-e person*, the declarations 
of the spectators while looking at the picture in the exhibition, were 
admitted in evideuce. 2 'flic question whether the evidence was admis- 
sible unless all the spectators were proved to be dead does not seem to 
have here arisen. Doubtless the difficulty, if not impossibility, of ascer- 
taining the names of all the persons who expressed their feelings or 
impressions, and of calling them all as witnesses, will in the great majo- 
rity of cases be held to occasion an amount of delay or expense , which 
under the circumstances of the case will appear to the Court to he unrea- 
sonable . Another instance of the admission of this kind of evidence 
was where, on a prosecution for conspiring to procure large meetings to 
assemble for the purpose of inspiring terror in the community, a witness 
was allowed to prove that several persons, who were not examined at 
the trial, had complained to him that they were alarmed at the*} 
meetings, and had requested him to send for military assistance. 3 Ho 


1 2 Campbell's Reports, 61 1 . 

* This case id Illustration (n). 

• See Reg. v. Vincent 9 Carrington and fay no.'s Reports, 276 ; Redf/rd v, 
Birlcy, 8 Starkie’a Nisi Priua Reports, 88. 



139 


S. 33.] EVIDENCE IN FORMER PROCEEDING. 

reputation, the declarations of the neighbourhood as to their impression on 
the subject, has been received as evidence of marriage, though not in 
criminal cases, where stricter proof is required. In the case of the 
Queen v. Wazira and another (VIII B. L. R., Ap. 63), it was held 
that in a prosecution for enticing away a married woman under Section 
498 of the Penal Code, evidence that a man and woman were living 
together is sufficient to raise the presumption that they ar^ man jmd..,. 
wife, and to throw upon the prisoner the burthen of proving that they 
were not married. It would, however, appear from the published report 
of this case that there was other and direct evidence of a marriage. The 
Indian Evidence Act, it will be observed, applies without distinction to 
civil and criminal cases. • 

In connection with the present section should be read Clause I of 
Section 21 (ante. p. 98). “An admission may be proved by or on 
behalf of the person making it when it is of such a nature that, if 
tho^person making it were dead, it would be relevant as between third 
persons under Section thirty-two.” An exception to this rule may be 
found in Section 94 of the Bengal District Road Cess Act, X (B. C.) of 
1871, which enacts that returns, filed by or on behalf of any person in 
pursuance of the provisions of that Act, shall be admissible in evidence 
against him, but shall not be admissible in his favour . A question may, 
however, arise as to whether this provision has not been repealed by the 
Indian Evidence Act, which was passed subsequently. Leges posteriores 
priores contrarias abrogant.'] 

33. Evidence given • bv, a witness in a judicial 

Evidence in « former proceeding, or before any per- 
jmueiai.’roceedingvvhen son authorized by law to take 

Kt it, i$ relevant for the purpose 

of proving, in a subsequent judicial proceeding, or 
in a later stage of the same judicial proceeding, 
the truth of the facts which it states, when the 
witness is dead or cannot be found, or is incapable 
of giving evidence, or is kept out of the way by 
the adverse party, or if his presence cannot be 
obtained without an amount of delay or expense 
which, under the circumstances of the case, the 
Court considers unreasonable : ’ 

Provided 

that the proceeding was between the same parties 
or their representatives in interest ; 

that the adverse party in the first proceeding 
had the right and opportunity to cross-examine; 
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. that the questions in issue were substantially the 
same in the first as in the second proceeding. 

Explanation . — A criminal trial or enquiry shall 
be deemed to be a proceeding between the prose- 
cutor and the accused within the meaning of this 
s^tion, 

[The general rule, both in civil and criminal proceedings, is that 
the evidence of the witnesses must be taken in the presence of the 
parties or their pleaders'. Witnesses are examined by the party who 
calls them, cross-examined by the adverse party, and re-examined by 
the former, if it be so desired (see Section 137, post). I shall show 
presently that there are some exceptions to this rule, and that the evi- 
dence of witnesses taken otherwise than in the presence of the parties is 
admissible under certain circumstances. The present Section is scarcely 
an exception, seeing that the evidence rendered admissible by it 
must have been given in a proceeding in which the adverse party was 
or might have been present, bad he so desired. In order to the admis- 
<" sibility of the evidence it must be shown that 

Pro-requisites to Ad- t p c w ilne*s was examined on oath or solemn 
allirination as required by the law for the time 
being in force (in connection with this, see Section 80 , post) ; that the 
evidence was taken in a judicial proceeding or before a person author- 
ized by law to take it (this can be generally proved by the production 
of the original record, and .see druse 7, Section *37, Section 80 , and la x - 
ception ; 1, Section 91, post); and, thirdly, that the witness, whose 
deposition it L proposed to give in evidence, is dead or cannot be found, 
or is incapable of giving evidence, or is kept out of the way by the 
adverse party, or that his presence cannot be obtained without an 
amount of delay and expense, which, under the circumstances of the 
case, the Court considers unreasonable. The burden of proving these 
facts lies on the person who wishes to give the evidence (see Section 
104, post). Under English Law the evidence is admissible in civil 
cases when the witness is dead, or out of the jurisdiction of the Court, 
or not to be found after diligent search, or insane, or permanently sick, 
or kept out of the way by the contrivance of the opposite party. In 
criminal proceedings, however, a much stricter rule is applied, and the 
deposition of a witness taken before a Magistrate or Coroner will not be 
rendered admissible by mere proof that the witness himself cannot be 
found after diligent search, The above section of the Indian Evidence 
Act applies alike to civil and •criminal proceedings. Here and else- 
where, when it is proposed to give in evidence the deposition -^ns^ate- 
ment of a person said to be dead, it will be well to bear in mind the pro* 
visions of Sections 107 and 108, post. So much of the rule as admits 
the deposition of a witness kept out of^the yray by the adverse party is 
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founded upon tlic broad principle of justice, which will not permit a per- 
son to take advantage of his own wrong. 

The first proviso enacts that the previous proceeding in which the 
evidence was originally given must have been 

Previous proceeding must ] )e tween the same parties or their representa- 
tive been bclwocn same . 1 . 1 

parties or their privies..’ fives m interest. Ileirs, assignees, lessees, 

administrators, and executors are re p resen ta- _ 
tives in interest; and there is.no distinction between a person claiming 
under an execution-sale and a person claiming under an ordinary 
assignment or conveyance ( Raja Inayat Hose in v. Giridhari Lai , 
H II. L. It., 1\ C„ 78 ; but see Srimati Armnd Mayt Dasi v. Dharandra 
Chnndra Mukhapudya , VI It B. L. It., F. C., 127). This rule depends 
upon the principle of reciprocity, it being reasonable that the right to 
use the evidence should be co-extensive with the liability to be bound 
thereby. It appears that it will make no diilerenee that the parties are 
dilferetitly arrayed in the two proceedings — the plain till in the first pro- 
ceeding being defendant in the second, or vice versa. The application 
to criminal proceedings of so much of the rule as admits the evidence 
against representatives in interest may require sonic consideration. 

The second proviso enacts that the adverse party in the first pro- 
ceeding must have had the right and opportu- 

A'lvcrsc party mmt.havo mty to cross-examine. This will prevent a 
to cn-, -examine ‘ co-defendant Irom using m a subsequent pro- 

ceeding the evidence of a witness produced by 
another co-defendant. If the adverse party have had both the right 
and the opportunity to cross-examine, it will not effect the admissibility 
of the evidence that lie did not chose to avail himself of this right and 
oportunity. If lie had been permitted t<> cross-examine, where ho had 
not the right to do so (see Section Hid, post), it may be questionable if 
the evidence would be admissible. 

The third proviso enacts that the questions in issue must be substan- 
tially the same in the first as in the second 

Questions in issue must proceeding. fct If the point in issue,” says Mr. 

Taylor, “ though very similar, was so far 
different in the two proceedings, that the witness, who was called to 
prove or disprove the issue in the former, need not have been fully 
cross-examined in regard to the matters in controversy in the latter, his 
deposition, if tendered on the second trial, will be excluded ; and on 
this ground it has been held (though, perhaps, with questionable pro- 
priety) that a deposition taken on a charge of assault could not 
afterwards be received on an indictment for wounding ( § 437)2’ 
Whether a deposition taken in a civil case would be admissible in a 
criminal ease between the same parties or vice versa , the section docs 
not say in so many words, but the etfeet of the present proviso will 
be to exclude it in ail but a few instances. Whether the quesdp^ in 
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issue are substantially the same in the first and second proceedings is a 
question which will occasionally require nice consideration. It may 
be an useful test in the great majority of cases to see whether the same 
evidence would or would not prove the affirmative of both. 

In connection with the Explanation should be read Section 249 of the 
Code of Criminal Procedure (Act X of 1872), 

Sections 219 and 323 of which empowers the High Court or a Court 
..t c* Criminal 1 to- . 1 ” 

cedure. ot Session to refer to the evidence given be- 

fore the committing Magistrate in the pre- 
sence of the accused, and to ground its judgment thereon, although 
the witnesses may at the trial make statements inconsistent there- 
with; and also Section 323 of the same Code, under which the 
examination of a Civil Surgeon or other medical witness, taken 
and duly attested by a Magistrate, may be given in evidence in any cri- 
minal trial, although the person examined 13 not culled as a witness. The 
Court may, however, summon such medical witness, if it sees sufficient 
cause for doing so. I have said above that there are some exceptional 
cases in which evidence is admitted against a person, although it lias not 
been taken in his presence, and although he had no opportunity of 
cross-examining. These cases are, however, few in number, and depend 
wholly upon necessity. Under Section 325 of the Code of Criminal 
Procedure (Act X of 1872), any document purporting to be a report 

from the Chemical Examiner or Assistant 

Report of Chemical Ex- „ . . ,, 

aminor. Chemical Examiner to Uovernment upon any 

matter j>r thing duly Mihmitted to him for 
examination or analy>i< and report, in the course of any criminal trial, 
or in any preliminary inquiry relating thereto, may, if it bears his sig- 
nature, be used as evidence in any criminal trial. The Court may pre- 
sume that the signature of any such document is genuine and that the 
person signing it. held the office which he profiled to hold at the time 
when he signed it. Under the provisions of Sta tion 327 of the same 

Code, if an accused person abscond, and after 

Record of evidence in the ( |, le pursuit cannot be arrested, any Court, 
competent to try or to commit such accused 
person for trial for the offence complained of, may, in his absence, 
record the statements of the persons acquainted with the facts; and such 
depositions may, on the arrest of such person, be put in on his trial for 
such offence, if it is not practicable to procure the attendance of sueli 
witnesses. 

The examination of absent witnesses by commission is connected 
with the present subject. Under the provi- 

CommiMion. to examine si< „ isj 0 f Section 175 of the Code of Civil 
absent wituvtfscs. _ 

Procedure, Act VI l i of 1859, when the evi- 
dence of a witness is required who is resident at some place distant 
a hundred miles from the place whefe the Court is held, or 



COMMISSIONS IN CIVIL CASE& 


143 


s. 33.] 

..who is unable from sickness or infirmity to attend before the Court, or 
is a person exempted by reason of rank (see Section 22 of the same 
Code) or sex from personal appearance in Court : the Court may of its 
own motion, or on the application of any of the parties to the suit, or 
on the representation of the witness, order a eommisson to issue for the 

7 ~ examination of such witness on interroga- 

In Civil Cases. . . . , , . ° 

tones or otherwise ; and may, by the same or 

any subsequent order, give all such directions for taking such exannna- 
tions as may appear reasonable and just. If the witness be resident 
within the jurisdiction of the Court which issues the commission, it 
may be directed to any officer of the Court, or to any Subordinate 
Court, or to any other person or persons whom the Court issuing the 
commission may think proper to appoint. If the witness reside out 
of the jurisdiction of the Court, and not within the local original juris- 
diction of the High Court (in which case the commission shall ordi- 
narily bo directed to the Court of Small Causes held under Act IX of 
1850), the eommisMon shall be issued to the Court within whose juris- 
diction the witness resides and which can most conveniently execute the 
same. It may, however, under special circumstances be directed to such 
other person as the Court thinks proper. If the witness be not resident 
within the jurisdiction of the High Court, but be resident within the 
l>ri t i>h territories in India or within the territories of a Native Prince 
or State in alliance with the Hritish Government, the Principal Court 
of a District, if it be satisfied that such evidence is necessary, may issue 
a commission in respect, of any case pending before it, and, on the 
motion of a Subordinate Court, in respect of any case pending before 
such Subordinate Court (Section 177). If the witness be resident out- 
side the territories last described, the commission can only be issued by 
the High Court, aud it may be directed to such person or persons as that 
Court may think proper to appoint (Section 178). When the com- 
mission ha* been duly executed, it shall oe returned (Section 179), 
together with the deposition of the witness who may have been examined 
thereunder, to the Court out of which the commission issued, unless 
otherwise directed by the order for issuing the commission. No depo- 
sition taken under a commission shall be read in evidence without the 
consent of the party against whom the same may he offered , unless if, be 
proved that the deponent is beyond the jurisdiction of the Court , or dead, 
or unable, from sickness or infirmity to attend personally , or distant f with- 
out collusion , more than one hundred miles from the place where the 
f 'oiirt is held , or exempted by reason of rank or sex from personal 
appearance in Court , or unless the Court shall at its discretion dispense 
with the proof of any of the above circumstances , or shall authorize the 
deposition of any witness being read in evidence notwithstanding proof 
that the causes for taking such deposition kav$ ceased at the time of 
reading the same. Although the Code of Civil x>t 
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expressly require notice of the issue of a commission to bo given to, 
the other side, yet such notice should always he given, lest the objec- 
tion be raised that in consequence of the want of such notice there was 
not an opportunity of appearing before the Commissioner and cross- 
examining the witnesses/ 1 As to the practice when witnesses are ex- 
amined under a commission issued by the High Court on its original 
side, s te^Pran Kishna Chandra v. Diswanath Chandra and others, VII t 
IS. £j. K., Ap. 101 (Attorney cannot cross-examine. Commissioner 
must be swown) ; Dwarhanath Dutt v, Gang a Dayi and others, VIII 
II. L. It. Ap. 102 (Use by one party of evidence taken under a com- 
mission issued at the instance of the other party). 

/Section 180 of the same Code enacts that in any suit or other judi- 
cial proceeding in which the Court may deem 
Commission for Local In- a local investigation to he requisite or proper 
for the purpose of elucidating the matters in 
dispute, or of ascertaining the amount of any mesne profits or damages, 
the Court may issue a commission to an olHeer of the Court appointed 
to execute such commissions, or, if there he no such oflicer, to any 
suitable person, directing him to make such investigation and to report 
thereon to the Court. In all such cases, unle-s otherwise directed by 
the order of appointment, the Commissioner shall have power to examine 
any witnesses who may be produced to him by the parties or any of 
them, the parties themselves, and any other persons whom In* may 
think proper to call upon to give evidence in tin; matters referred to 
him; arid also to rail for and examine documents and other papers 
relevant to the subject of enquiry ; and persons not attending on tin; 
requisition of the Ommisidonor, or refusing to give their testimony or to 
produce any documents or other papers, shall he subject to the like 
disadvantages, penalties, and punblmients by order of the Court on the 
report of the ComniisMoner. tlmy would incur for the same offence^ in 
suits tried before the Court. The Commissioner, after such local inspec- 
tion as he may deem necessary, ami after redaring to writing, in the manner 
herein-before prescribed for taking the depositions of witnesses in the 
presence of the Judge the depositions taken hy him , shall return the 
depositions, together with his report in writing , subscribed with his name , to 
the Court. The report and depositions shall be taken as evidence in the 
suit and shall form part of the record ; but it shall be competent to the 
Court, or to the parties to the suitor apiy of them, with the permission 
of the Court, to examine the Commissioner personally in open Court 
touching any of the matters referred to him or mentioned in his report, 
or the manner in which he may have conducted the investigation. 

Section 181 enacts that in any ftuit or other judicial proceeding in 
which an investigation or adjustment of ac~ 

inJssr couHt * may U: ,iccc ** ttr y» ;t * Lai1 b « /° r 

the Court to appiont such officer or other 
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, person as aforesaid to be a Commissioner for the purpose of making 
such investigation or adjustment, and to direct that the parties or their* 
attorneys or pleaders shall attend upon the Commissioner during such 
investigation or adjustment. In all such cases the Court shall furnish 
the Commissioner with such part of the proceedings and such detailed 
instructions as may appear necessary for his information and guidance : 
and the instructions shall distinctly specify whether the Commissioner 
is merely to transmit the proceedings which he may hold on tlf^^lijufry 
or else to report his own opinion on the point referred for his investi- 
gation. The proceedings of the Commissioner shall be received in 
evidence in the case, unless the Court may have reason to be dissatisfied 
with them, in which case the Court shall make such further inquiry; as 
may be requisite, and shall pass such ultimate judgment or order as may 
appear to it to be right and proper in the circumstances of the case. 

In the Bengal Presidency, Amins or Native Commissioners employed 
under the provisions of Act XLI of 1856 are usually deputed to make 
local investigations under the provisions of the above Section 180, 
The pioper functions of an Amin appointed to make a local investiga- 
tion will be found discussed in the following cases: Ishwar Chandra Das 
v. Jugal Kishor Chakrarartti, IV B. L. II., Ap. 33; Sarat Chandra 
Rai Kanungo v. The Collector of Chittagong , II B. L. R., Ap. 3; 
Gohind Chandra v. Rabutti Maui Chaudrain , II Sevcstre’s Rep., 210; 
Ram Churn Muhtan and others v. Sarabjit A I ah tun and others , IX W. 
R., 494 ; Ambika Cham De and others v. Goluk Chandra Chakravartti, 
IX W. R., 596; Bheirah Rai amf another v. Nobin Rai and others , XI 
W. R. 601 ; Goluk Chandra Kul v. jbukhi Ram , XII W. R. 39. The 
depositions of the witnesses examined by the Amin without his report 
will not be admissible in evidence ( Debnarain Deb v. Kali Das Milter, 
VI B. L. R., Ap. 70). The fact that a witness might be examined by 
commission under the provisions just noticed would seem to be no 
bar to the admission of his evidence under Section 33 of the Indian 
Evidence £ct. 

The examination of witnesses by commission in criminal proceedings * 
in India, is provided for by Section 330 of the Code of Criminal 
Procedure, "‘Act. X of 1872, which eftacts as follows:— # 

“ Whcuever it appears that the attendance of a witness cannot 
“ be procured without an amount of delay, 

When a Commissiou may u ex p enso or inconvenience, which, under the 
issue m Criminal Cases, . _ , , ’ 

“ circumstances of the case would be unrea- 

sonablo, it shall be competent to a Court of Session or to a High 
“Court to dispense with the personal attendance of such witness. 

44 Such Court of Session or High Court may direct a commission 
“ to the Magistrate of the District, or to a 
mission. ° f issnin8 Com ' “ Magistrate of the l^t class, in wbosijiirradic- 

“ tion such witness m&y be. 

’ * V 
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lII ProVeciftof and accused 
may examine witness. 


sion is required in Magis- 
trates’ eases. 


“ to whom the commission is directed shall proceed to the place where 
“ such witness is, or shall summon such witness before himself. Such 
“ Magistrate shall take the evidence of such witness in the same man- 
u ner, and shall have for this purpose and may exercise the same 
“powers, as in trials of warrant cases. 

“ The prosecutor and the accused person may forward interrogatories 
“ to which the officer to whom the commission 
“is directed shall cause a return to be made, 
“or the prosecutor may appear personally 
“ before the Magistrate to whom the commission is directed, or the 
“ prosecutor or accused person may so appear by authorized agent. 
“'Whenever, in the course of a trial before a Magistrate, it shall ap- 
“ pear that a commission ought to be issued 
Procedure when Comm is- “for the examination of a witness whose evi- 
“ denee is necessary in such trial, such Magis- 
“ trate shall apply to the Court of Session, to 
“ which lie is subordinate, stating the reasons for the application ; and 
“such Court may either issue a commission in the manner herein- 
“ before provided, orgiay reject the application.” 

Under the provisions of Section 111 of Act I of 1859 (An Act for 
the amendment of the Law Relating to Mer- 

Cnses connected with chant Seamen), depositions made in relation to 
Merchant Seamen, &c. Sec- . 1 . 

tion 111 Act I of 1859. the same subject-matter , before any Justice or 

Magistrate in Her Majesty’s dominions (in- 
cluding all parts of India other than* those subject to the same Local 
Government as the port or place where such proceedings are instituted), 
or any British Consular Officer elsewhere are, if authenticated by the 
signature of the Justice, Magistrate, or Consular Officer, declared to 
be admissible in evidence on due proof that such witness cannot he 
found within the jurisdiction of the Court: provided that, if the pro- 
ceeding be criminal, such deposition shall not he admissible unless it 
was made in the presence of the person accused, and the fo#t that it 
was so made is certified by the Justice, Magistrate, or Consular Officer ; 
of whose signature or official character, however, no proof is to be 
required. 

In inquiries and trials under the Foreign Jurisdiction and Extradition 
Act , XT of 1872, the Local Government may, 
,() an<1 Acfc if it thinks fit, direct that copies of depositions 
made or exhibits produced before the Poli- 
tical Agent or a Judicial Officer in the State in which such offence is* 
alleged to have been committed, shall he received as evidence by the 
Court holding such inquiry or trial, in any case in which such Court 
might issue a commission for taking evidence as to the matters to which 
suelr depositions or exhibits relate. (See Sections 10 and 14 of Act XI 
of 
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In proceedings under The Extradition Act , 1870, 33 & 34 Viet., Cap. 

52, depositions or statements on oath, taken* 
33 k 34 Viet., Cap. 52, a ]? orei \m State, and copies of such original 
depositions or statements may, if duly authen- 
ticated, be received in evidence : and they shall be deemed to be duly 
authenticated, if authenticated in manner provided for the time being 
by law, or certified under the hand of a Judge, Magistrate, or officer of 
the Foreign State where the same were taken to be the or iginaP deposi- 
tions or statements or to be true copies thereof, as the case may require, 
and if authenticated by the oath of some witness, or by being sealed 
with the official seal of the Minister of Justice, or some other Minister 
of State. And all Courts of Justice, Justices, and Magistrates shall take 
judicial notice of such official seal, and shall admit the documents so 
authenticated by it to be received in evidence without further proof. 
Under the provisions of the 13 Geo. 3, Cap. 63, any Governor-Gen- 
eral, President, Governor, Chief Justice 
. 13 Judge, or other person in the Civil or Mili- 

tary Service in India may be tried before the 
Court of Queen’s Bench for any offence committed in India ; l and 
the Court of Queen’s Bench may award a writ of mandamus requiring 
the Chief Justice and Judges of the Supreme (High) Court in India 
to hold a court for the examination of witnesses and receiving other 
proofs concerning flie matters charged* The examination of witnesses 
is to be taken viva voce in open court, and is to be reduced to writing, 
and shall be sent to the Court of Queen’s Bench, closed up and under 
the seals of two or more of the Judges. The agent of the party may 
take delivery of the packet, and shall deliver the same to one of the 
clerks of the Court of Queen's Bench, and make oath that lie received 
the same from the hands of one or more of the Judges in India, and 
that the same has not been altered or opened since he received it. 
Depositions so taken and returned shall be allowed and read, and shall 
be (leemed as good and competent evidence as if the witnesses had 
been present and sworn and examined vied voce at a trial in the Court 
of Queen’s Bench, any law or usage to the contrary notwithstanding 
(Section 40). If the charge be against the Chief Justice or any. of the 
Judges, the mandamus will go to the Governor-General in Council 
(Section 41). Under the 42nd Section, in all cases of proceedings in 
Parliament touching offences committed in India, it shall be lawful for 
the Lord High Chancellor or Speaker of the House of Lords, and also 
# for the Speaker of the House of Commons, to issue his warrant for the 
examination of witnesses in the manner just described; and the depo» 
sitions so taken aud returned shall be good and competent evidence. 


* See also IQ Geo. 3, Cap. 47, Sec. 4 ; 26 Geo. 8, Cap*. 57, See. 25 ; and 42 Geo. 8, 
Cap. 85. 
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and shall be allowed and read in the House. Such depositions are not, 
however, to be allowed to be given in evidence in any capital cases 
other than such as shall be proceeded against in Parliament (Section 
45). Under the 44tli Section similar writs of mandamus may be awarded 
by the Courts at Westminster in suits both in law and equity, the cause 
of action in which has arisen in India. 

These provisions are by the 21 Geo. 3, Cap. 70, Sec. 5, extended to the 
case of any person making a complaint to 
tions 5 and^O ^ Scc ~ ^ 1C Supreme (High) Court against the Gov- 
ernor-General of any oppression or injury, 
and entering into a bond to prosecute the same within two years in 
soiiie competent Court in Great Britain. 

Similar provisions are contained in the 24 Geo. 3, Cap. 25, which 
provides for the trial before Special Coinmis- 
tionSs' 00 ' ^ ^ ° loners of British subjects bedding offices or 

employments in India and charged with ex- 
tortion or other misdemeanour committed in the Hast Indies. 


Under the 42nd Geo. 3, Cap 85, which provides for the trying and 
. punching in Great Britain persons holding 

tiorf public employment for offences committed 

abroad, the Court of Queen's Bench is em- 
powered to award similar writs of mandamus for the taking of evidence, 
and the return of the same to any Chief Justice and Judges, or any 
Chief Justice or other Judge, singly for the time being, of any Court 
or Courts of Judicature in the Country or near to the [dace where the 
crime, offence, or misdemeanour shall be charged in the indictment or 
information to have been committed, or to any Governor or Lieutenant- 
Governor or other person having any chief authority in such country or 
to any other person or persons residing there. 

The 1st Geo. 4, Cap 101, provides for the hsiic of his warrant by 
the Speaker of either House of Barliairtent 
1 Geo. 4, Cap. 101. to ^j ie j u dg es (> f the Supreme (High) Courts 

tor the examination of witnesses in India in oases of bills of divorce; 
and declares to be competent and admissible evidence in such cases the 
examination of witnesses taken and returned under the provisions of 
the Statute. (As to divorce cases see also post, p. 152.) 

The 6th & 7th Viet., Cap. 98, passed for the more effectual suppression 
of the slave trade, extends the above pro- 
visions of the 13th Geo. 3, Cap. 63, to aft 
cases of indictment or information laid or exhibited in the Court of 
Queen's Bench for misdemeanours or offences committed against the 
Acts for the abolition of the slave trade, in any places out of the 
United Kingdom and within any British colony, settlement, plantation, 
or terijtoyy. 


6 & 7. Viet., Cap. 98. 
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• The I4th & 15th Viet., Cap. 81, which empowers the Supreme (High) 

Courts at the Presidencies to direct the re- * 
14& 15 Viet, Cap 81, See- moval from India of lunatics and idiots, 
when a guardian, keeper, or curator of any 
such lunatic or idiot has been appointed, declares it lawful for the pro- 
per officer of the Court to transmit a transcript, under the hand and 
seal of the Chief Justice or Senior Judge, of the proceedings by which 
the idiotcy, lunacy, or unsoundness of mind shall have been found, 
and by which such guardian, keeper, or curator shall have been 
appointed to the Chancery in England and the Court of Session in 
Scotland and Chancery of Ireland respectively, as the case may require, 
and such transcript when so received shall be entered of record in the Court 
to which it may have been transmitted ; and the record of any such pro- 
ceedings shall, so far as the Lord Chancellor or Court of Session shall 
see fit, have the same force and effect, as if such proceedings had taken 
place in England, Scotland, or Ireland, respectively. 

Under the provisions of the Chinese Passengers Act* 1855, any docu- 
ment purporting to be the written declaration 

.. ^ }j? Viet., Cap. 10t, 0 f an y ] ^ r i tisli Consul qr of the Commander 

Section 15 . i * ti m • * . I • i 

of any or Her -Majesty s ships of war, or to 

be a copy of the proceedings of any Court of Justice, shall, without 
any proof of signature, be received in evidence in legal proceedings 
taken under the Act or in respect of the bond therein required, if it 
appear that such copy or declaration, if produced in the United King- 
dom, was officially transmitted to*onc # of Her Majesty's Principal Secre- 
taries of State, or. if produced in any colony, was officially transmitted 
to the Governor thereof. 

The llHli and 20th Viet., Cap. 113, entitled an Act to provide for 
taking evidence in Her Majesty's dominions 
19 & 20 Viet., Cap. 113. in relation to civil and commercial matters 
pending before foreign tribunals , enacts that, 
where, upon ail application for this purpose, it is made to appear to 
any Court or Judge, having authority under this Act, that any Court 
or tribunal of eonpetent jurisdiction in a foreign country, before which 
any civil or commercial matter is pending, is desirous of obtaining 
the testimony in relation to such matter of any witness or witnesses within 
the jurisdiction of such first-mentioned Court, or of the Court to which 
such Judge belongs, or of such Judge, it shall be lawful for such 
# Court or Judge to order the examination upon oath, upon interroga- 
tories or otherwise, before any person or persons named in such order, 
of such witness or witnesses accordingly ; and power is given to enforce 
their attendance as also the production of writings or other docu- 
ments. A certificate under the hand of the Ambassador, Minister, 
or other diplomatic agent of any. Foreign Poorer, or, in case there be 
no such diplomatic agent, then of the Consul-General or ConMd of any 
such foreign power at London, that any matter in which 
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an application is made under the Act is a civil or commercial matteu 
pending before a Court or tribunal in the country of which he is the 
diplomatic Agent or Consul, and that such Court or tribunal is desirous 
of obtaining the testimony of the witness or witnesses to whom the 
application relates, shall be evidence of the matters so certified; but 
where no such certificate is produced, other evidence to that effect shall 
be admissible. Her Majesty’s Superior Courts of Common Law at 
Wesfctffirt^ter and in Dublin, and the Court of Session in Scotland, and 
any Supreme Court in any of Her Majesty’s colonies or possessions 
abroad, and any Judge of any such Court, and every Judge in any 
such colony or posssesion, who by any order of Her Majesty in Council 
may be appointed for this purpose, are declared, respectively, to be 
Courts and Judges having authority under the Act. By the 24th Sec- 
tion of the Extradition Act , 1870, 33 & 34 Viet., Cap. 52, the testimony 
of any witness may be obtained in relation to any criminal matter 

pending in any Court or tribuual in a Foreign 
Section 24^ 5 “’ State in like manner as it may be obtained 

in relation to any civil matter under the Sta- 
tute above first referred to : provided, however, that this provision shall 
not apply to any criminal matter of a political character. 

The 22nd Viet., Cap. 20, entitled an Act to provide for taking 
evidence in suits and proceedings pending 
22 Viet., Cap. 20. before tribunals in Her Alajestf s dominions 

in places out of the jurisdiction of such tri- 
bunals, enacts that, where, upon an # application for this purpose it is 
made to appear to any Court ot Judge having authority under this 
Act that any Court or tribunal of competent jurisdiction in Her 
Majesty’s dominions, has duly authorized, by commission, order, or 
other process, the obtaining the testimony in or in relation to 
any action, suit, or proceeding pending in or before such Court or 
tribunal of any witness or witnesses out of the jurisdiction of such 
Court or tribunal, and within the jurisdiction of such first-mentioned 
Court, or of the Court to which such Judge belongs, or of such Judge, 
it shall be lawfnl for such Court or Judge to order the examination 
before the person or persons appointed, and in manner and form directed 
by such commission, order, or other process as aforesaid, of such 
witness or witnesses accordingly : and power is given to enforce the 
attendance of witnesses as also the production of documents. This 
Statute contains other provisions similar to those of the 19th and 20tli 
Viet., Cap. 113, ami the same Courts and Judges are declared to have 
authority under both enactments. 

The preamble to the G & 7 Viet., Cap. 94, recites that, whereas 
by treaty, capitulation, grant, usage, sufler- 
6/fe l VicU ’ Cap * 94, ‘ auce, and other lawful means, Her Majesty 
hath power and jurisdiction within divers 
counttjfc^/and places out of Her Majesty’s dominions; and whereas 
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doubts have arisen how far the exercise of such power and jurisdiction 
is controlled by and dependent on the laws and customs of this realm, 
and it is expedient that such doubts be removed : and then proceeds 
to enact that the power acquired by Her Majesty, in countries out of 
her dominions shall be held on the same terms as Her Majesty’s autho- 
rity in the crown colonies ; and that acts done in pursuance of such 
power shall be of the same effect as if done under local laws. Section 3 
then provides, that if in any suit or other proceeding, whether civil 
or criminal, in any Court ecclesiastical or temporal, within Her Majesty’s 
dominions, any issue or question of law or of fact shall arise, for the 
due determination whereof it shall, in the opinion of the Judge or 
Judges of such Court, be necessary to produce evidence of the existence 
of any such power or jurisdiction as aforesaid, or of the extent thereof, 
it shall be lawful for the Judge or Judges of any such Court to transmit 
under his or their hand and seal or hands and seals, to one of Her 
Majesty’s Principal Secretaries of State questions by him or them 
properly framed respecting such of the matters aforesaid as it may be 
necessary to ascertain in order to the due determination of any such 
issue or question as aforesaid ; and such Secretary of State is em- 
powered and required within a reasonable time to cause proper and 
sufficient answers to be returned to all such questions ; and to be 
directed to the said Judge or Judges or their successors ; and such 
answers shall on production thereof be final and conclusive evidence in 
such suit or other proceedings of the several matters therein contained 
and required to be ascertained thereby. Section 4 empowers any person 

having autlfority from Her Majesty in that 

0 & 7, \ iet., Cup. 94, Sec- behalf by warrant under his hand and seal 
turn 4. J i i . , , 

to cause any person charged with the com- 
mission of any crime or ofience cognizable by any Judge, Magistrate, 
or other officer within any such country or place as aforesaid (i. e out 
of Her Majesty's dominions), to be sent for trial to any British colony 
(This includes British India; see 28 & 29 Viet., Cap. 116) which Iler 
Majesty may by an order in Council from time to time appoint: provided 
that, before any such person shall be so-sent for trial it shall be lawful 
for him to tender for examination to the Judge, Magistrate, or other 
officer having cognizance, any competent witness or witnesses , the evi- 
dence o f whom he may deem material for his defence , and whom he may 
allege himself to he unable to produce at his trial in the said colony ; 
and the said Judge, Magistrate, &c., shall examine the witness or wit* 
nesses and reduce the examination to writing, and shall transmit a copy 
thereof to the Supreme Court before which the trial is to take place, 
together with a certificate under his hnnd and seal of the correctness 
of such copy ; and the Supreme Court is required to allow so much of 
the evidence so taken as would be admissible according to the law and 
practice of the Court, had the witness or witnesses been produced and 
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examined at the trial before it, to be read and received as legal evidence 
at such trial. 

The 20th and 21st Viet., Cap. 85, Section 47, confers upon the Court 
for Divorce and Matrimonial Causes, created 
Section 47* ^ 8 ^’ thereby, all the powers given to the Courts 

of Law at Westminster by the provisions of 
of the 13th Geo. 3, Cap. 63, for enabling them to issue commissions and 
give orders for the examination of witnesses, and all the provisions of 
any other Acts for enforcing or otherwise applicable to such examina- 
tion and the witnesses examined.] 

Statements made under special circumstances. 


34. Entries in books of account, regularly kept 
in the course of business, are 
account 1 whin Sut!' relevant whenever they refer to 

a matter into which the Court 
has to inquire, hut such statements shall not alone 
he sufficient evidence to charge any person with 
liability. 

Illustration. 

A sues B for Rs. 1,000 ami shows entries in his account 
books showing B to be indebted to him to this amount. 
The entries are relevant, but are not sufficient without 
other evidence to prove the<def>t. 

[As a general rule, books of account are inadmissible in evidence 
in English Courts of Common Law, except in the particular cases of 
entries against interest or made in the course of business by persons 
dead and incapable of being called as witnesses. A different rule 
prevails in other countries ; and even in England a tradesman’s shop- 
book was in old times admissible as evidence on his behalf. In America, 
entries made by the party himself in his own shop-books are admissible 
if made contemporaneously with the facts to which they refer, and 
forming part of the res gestie, Under Roman law, the production of 
a merchant’s or tradesman’s account-books, regularly and fairly kept 
in the usual manner, was deemed to afford presumptive evidence of 
the justice of the claim. A similar principle has been followed out 
in the laws of France and Scotland ; and Mr. Taylor strongly recom- 
mends its adoption in English Courts of Common Law. It has bee.i 
long admitted and acted upon in Courts of Equity. The Chancery 
Practice Amendment Act (15 & 16 Viet., Cap. 86, § 54) empowers such 
Courts u in cases where they shall think fit so to do, to direct that, in 
taking accounts, the hooks of accounts in which the accounts required 
to be taken bad been kept or any of them shall be taken as primd facie 
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. evidence of the truth of the matters therein contained, with liberty to 
the parties interested to take such objections thereto as they may be 
advised.” 

The section (43) of the old Act, II of 1855, ran thus :« — “Books 
proved to have been regularly kept in the course of business shall be 
admissible as corroborative , but not as independent proof of the facts 

stated therein.” The above section of the Indian Evidence Act sub- 

• # 

stitutes “ regularly kept ” for “ proved to have been regularly kept.” 
This taken with the language of the illustration w shows” (not proves) 
“ entries” might seem to indicate it as the intention of the Legislature 
that the principle of the section just quoted from the 15 & 16 Viet., 
Cap. 86, is to be followed. So much of the rule as declares that envies 
in books of account shall not alone be sufficient to charge any person 
* with liability, follows the Roman law under which such entries were 
deemed semi-plena probat io , the suppletory oath of the party being 
admitted to make up the plena probutio (full proof) necessary to obtain 
a decree. For the practical application of this rule in India, see the 
following cases: — llai Sri K is hen v. Rai I lari Kishen , V Moo. Ind. 
Ap. 432 : Seth Lahhtni C hand and others v. Seth Indra Mull and others 

IV II. L. R., 1\ C 31 ; Du-arha Doss and others v* Dwarka Da», IIIn’ 
W, P. Rep. 308; A ll pat Chinaman v. * fagot Chandra Rai and another , 

V \V. R. 242 ; Gopal Mandal and others v. Noho Kishen Muhapatlua , 

V W. R., Act X, Rulings, 83 ; Sorahjt Vacha Ganda v. Kunwarji 
Manihji , 1 Moo. Ind. Ap., 47. In this last case their Lordships of the 
Privy Council said : — # 

“No evidence was brought before the Provincial Court or the Court 
of Sadr Diwani Adalat, which was not before the Zillah Court; so that 
the decress can only be supported by holding that one party, by merely 
prd(|ucing his own books of account, can bind the other. But such a 
proposition is utterly untenable.” 

It may be useful to mention some of the books of account which are 
produced before the Courts in India, and 
which have formed the subject of judicial 
decision. In cases between landlord and tenant, and in suits for wasildt 
or mesne profits, jama-wasil-bahi 1 accounts arc usually o tie red in evi- 
dence. The decisions are not, however, altogether uniform as to the 
value which ought to be assigned to these papers. 

In the case of Allpat Chinaman v. Jagat Chandra Rai and another 
(V W. R. Civ. Rul. 242), the Calcutta High Court (Phear and 
{Jlover, JJ.), remarked as follows: — “But it is contended that their 
allegations are corroborated by the jamd-ioasil-bakt papers filed by the 
respondent, in which the names of these ryots are entered. Now, we 


Jami-Wasi'l- Bakf. 


1 The reader will find in Appendix I a description o! this account and of the 
system ol which it forms a portion. 
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observe that such a document, a private memorandum made for the 
zemindar’s own use, and by his own servants, must be looked upon with 
great suspicion, for nothing could be easier in a case like the present 
than to supplement defective oral evidence by the production of a docu- 
ment which could be manufactured at any time, and to any required 
pattern. Has then this document been attested f We think not. Doubt- 
less a person calling himself a Karkoon’s Mohurrir has been produced 
to depose to Isshur Cliunder the Tehsildar’s signature to this particular 
paper, but the Tehsildar himself has not been examined, and it is not pre- 
tended that the man is either dead or unable to depose. The best evidence 
was required to prove a document so naturally open to suspicion and 
that evidence has not been given.” In the case of Khira Maui Dasya 
and others v. Bcjai Gobind Baral and others (VII W. Ii., Civ. Rub 
533), Norman, J., referring to this case, said : — u As to the value of Jama - 
wdsil-bahi papers as evidence in rent suits for the zemindar, the 
Deputy Collector quotes a passage from the 5th volume of the Weekly 
Reporter, page 243, and treats it as if the language applied to all jamd- 
wdsibbakis . But there is a wide distinction between the case with 
which the learned Judges were then dealing, and to which they apply 
their remarks, and the present. Here we have a series of jamd-wdsil- 
bahis apparently regularly kept for ten years, with one gap, from 1249 
to 1*258. There is a single paper unattested, the writer of which was 
not called and his absence not accounted for. Of course, all hooks of 
account and entries made by or on behalf of a party when produced as 
evidence in his favour must be receive/l with caution; but there seems 
to be no reason why a series of collective accounts, or jama- was il-baki 
papers, appearing to be regularly kept, should not be entitled to credit 
on the same principle as other contemporary records made ami kept 
by the party producing them in the ordinary course of his business.” 

In the case of Gopal Mandal aad others v. JNobo Kishn Mukapadya 
(V W. 11., Act X, Rulings, p. 83), Seton-Karr, J. (Mucphcrson, J. 
concurring) said: “The Judge (of the Lower Court) alludes to the 
evidence of the gomashtahs who filed or attested certain papers of the 
zemindar. Such papers, we need hardly observe, cannot incontestibly 
prove variations in a ryot’s jumma unless it can be shown not merely that 
the jama- was il-bahi and similar papers show a varying rate , but that the 
ryot has paid at a varying rate, 1 Otherwise every ryot would be at the 
mercy of a zemindar or his agents. The Judge says that the witnesses 
attest these papers, but he docs not say how he considers the ryots bound 
by them,” — but see Sib Persdd Dhobi v. Promothonatk Ghose and otherf 
(X W. R., 193). In the case of Ram Lai Chakravartti and another v. 

1 The fact of the rent having been paid at a varying rate was tho fact 
sought to be proved by these papers in order to rebut the presumption in favour 
of a permanent tenure created by Section 4, Act X of 1859. See also Sections 4, 
and 17, 4ct VIII (B. C.) of 1889. 
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. Tara Sundari Barmanya , VIII W. R. Civ. Rul. 280, the same Judge 
said : “ Jamd-wasil-baki papers ought not to be regarded as anything else* 
than ‘books proved to have been regularly kept in the course of busi- 
ness,’ and these books, by Section 43 of Act II of 1855, are ‘ admissible 
as corroborative but not as independent proof of the facts stated therein.’ 
But in this case there is no independent proof adduced by the plaintiff of 
that which it was incumbent on him to prove in order to rebut the pre- 
sumption found in favour of the defendant, and the jamd-Tv&sil-baki 
papers consequently corroborate nothing, nor was the Judge legally justi- 
fied in drawing from them the conclusions which he did draw.” See, to 
the same effect, Sheik Ncwazt and others v. Lloyd , VIII W. R. Civ. Rul* 
464; and Bijai Gobind Burral and others v. Bhiki Rai , X W. R. £91. 
In Sheo Sahai Rai aiul others v. Gudar Rai and others (VIII W. R. 
^Civ. Rul. 328), L. S. Jackson, J., said : “ It may be observed that jamd - 
wasil-baki papers in a case of this kind” (suit for possession on the 
allegation of wrongful dispossession) “ are really of very little conse- 
quence or value, as it is a matter of perfect ease for either party 
in the suit to produce any number of such papers. It is even 
doubtful whether, under the terms of Section 43, Act II of 1855, 
jamd-icasil-baki papers would be admissible even as corroborative 
evidence strictly speaking ; certainly they are not independent evidence 
of any kind whatever, and therefore the absence of particular papers 
of that kind docs not appear to be a very material omission.” See 
also as to jamd-wasil-baki papers, Gholam Muhammud Shah v. 
Banjuri Cheragi, 7th August, 184J, S. D, A. Deeis., Beng., 403. 

Jai-bahi papers brought from the plaintiff's own possession cannot be 
used against a defendant without showing that he has in someway agreed 
to them. ( Beidonath Parity a v. Rassik Lai Mittra, IX W. R. 274.) 
“ Jamd-bandi papers may be only used as corroborative evidence, viz., of 
the same value as that which is attached to books of account under Sec- 
tion 43, Act II of 1855. These papers were admittedly prepared by 
the zemindar’s own agent in the absence of the ryots ; and if the mere 
fact of the agent coming forward to swear that he wrote the papers 
is to justify a Court in accepting every fact recited therein as true 
against the ryots, no ryot in this country would be safe.” Gajjo Koer 
and others v, Syud A lay Ahmed , VI B. L. R. Ap. 62, — to the 
same effect, Chamarni Btbi v. Ayanula Sirdar and others , IX W. R. 
451, and Naolas Kunwar v. Munshi Shiva Sahai , I N. W. Rep. 
Rev. Ap. 65. fsm-Navisi papers prepared in the ordinary course of 
Business under the provisions of Bengal Regulations XVII, X, and 
XII of 1807, are admissible in evidence, and may be entitled to some 
weight. They ought probably to be regarded as corroborative but not 
as independent evidence ( Fergnsson v. The Government and another , 
V R. C. and C. R., Civ. Rul. 179, and IX VV. R., 150; Farquharson, 
v, Dwarhxnath Singh and the Government of India^ before the Privy 
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Council on the 4th July, 1871, VIII B. R R. 504: — see also Erskinc 
v. The Government and others, VIII W. R. Civ. Rul. 232. Settlement 
heheri and awargha papers are corroborative evidence and nothing 
more ( Banwart Lai v. For long, IX \V. R., 239). As to hastabud 
papers, see Ram Narsingh Mittra v. Tripura Sundari Dasya and others , 
IX W. R. 105. As to Kannngo papers, see Khiro Manx Dasya and 
others v. Bijai Gobind Band and others, VII W. R. Civ. Rul. 533, 
and Niutid Panpat v. Tara Chand Prithi-bari , II W. R., Act X, 
Rul. 13. As to a kath-chittd book being primd facie binding upon 
tlie vendor, for whose security it is kept, see Gopi Mohan Rai v. 
Abdul Raja Sarjan Xahoda, I Jur. N. S., 358. 

The following cases may also be consulted in connection with the 
use of account-books in evidence in Tndia, viz,, liar Gobind Kadxva.su 
v. Mohidin Kali Khan , 23rd November, 1 843, Bcllusi.s' Rep. 48 (Proof of 
debt by account-books): Sardha Xarain Rai v. Suhun Lai and another , 
8th Feb., 1847, S. D. A., Dccis., lleng., 45 (Accounts not at first produced 
and not supported by vouchers): Rawgojnd Muhapadya v. Rodgers 
and others , 20th March, 1847, S. D. A., Dccis., Peng., S3: Birjomohnn 
Chaudhri v. Chandra Maui Saha and others, 6th Jan. 1848, 7, S. D. A. 
Rep., 423 (Mercantile accounts received for what they were worth, 
though neither signed nor attested); — to the same effect Joalah Persad 
v. Mahamed Sadat Ali and others, 1st May, 1848, 3, Dccis. X. \V . I\, 130: 
Ram Sahai Bhuggat and others v. Aodan Bhuggat , 16th February, 1848, 
S. D. A., Dccis. Peng., 83(Khatus must be verified): Tttlsiram and another 
v. Rdjd Khnsal Singh and another, 24th Dec. 1848, 4, Dccis., N .-W. P. 
337: Ishan Chandra Singh v. Varan Sirdar and others, III P. L. R. 
135 (A Judge is hound to look at the whole of the entries, those on the 
credit and those on the debit side, to give credit to such of them as ho 
believes to be true and to discredit those, if anv, which he believes to be 
false): Shah Gholum Xasaf v. Mussamat Kmanam and others, IX \V R. 
Civ. Rul. 275 : (Income-tax papers held admissible against but not in 
favour of the person whom they concerned) : Han't Durga Sundari v. Brin- 
dabun Chandra Sirkar Chaudhri and another, II P. L. R. Ap. 37 ( Lowazima 
papers): Dwarka Pass v. Babu Janki Pass, VI 11 Moo, In. Ap. 88. 

In connection with the subject of the use of account-books in 
evidence, the following extract from a Circular Order of the Calcutta 
High Court is important: — 

“The Court find it absolutely necessary to call the attention of subor- 
dinate Courts of every grade to the Sections of the Code of Civil 
Procedure applicable to the reception of documentary evidence, tlm 
laxity of practice prevailing on this head being productive of most 
serious inconvenience, and evincing in many cases total disregard of the 
wholesome provisions of the law. 

Bcctiou 39 (of the Code of Civil Procedure) provides that “wfien the 
u plain fid sues upon any written document, or relies upon any such 
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, u document as evidence in support of his claim, he shall produce the 
u same in Court when the plaint is presented, and shall at the same time ‘ 
“ deliver a copy of the document to he filed with the plaint : if the docu- 
“ ment be an entry in a shop -book or other book, the plaintiff shall pro- 
44 duce the book to the Court, together with a copy of the entry on which 

44 he relies. The Court shall forthwith mark the document 

44 and after examining and comparing the copy with the original, shall 
44 return the document to the plaintiff. The plaintiff may, i£he think 
44 proper, deliver the original document to be filed instead of the copy 

44 Any document not produced in Court by the plaintiff when 

u the plaint is presented, shall not be received in evidence on his behalf 
“ at the hearing of the suit, without the sanction of the Court.” 

This latter part of the Section has reference to Section 128, which 
•regulates the reception of documents at the first hearing, and is in 
these words: — 

k ‘ The parties or their pleaders shall bring with them, and have in 
44 readiness at the first hearing of the suit, to be produced when called 
u upon by the Court, all their documentary evidence of every description, 

44 which may not already have been specified in any notice which may 
have been served on them respectively within a reasonable time before 
44 the hearing of the suit; and no documentary evidence of any kind, 

44 which parties or any of them may desire to produce, shall be received 
44 by the Court at any subsequent stage of the proceedings, unless good 
44 cause be shown to its satisfaction for the non-production thereof at 

44 the first hearing.” 

Section 132, it will be observed, Repeats the direction contained in 
Section 39, that if the exhibit (or document) be an entry in any shop-book, 
or other book, the party on whose behalf such book is produced shall 
produce a copy of the entry , which copy shall be endorsed, as aforesaid, and 
be filed as part of the record, and the book shall be returned to the party 
producing it, and the Court ought, doubtless, in these cases as under 
Section 39, to mark the document, i. e the entry in the book for the 
purpose of identification before returning it. 

It will be observed that the words as to the return of the book are 
imperative, and the party has not the option (as under Seotiou 39) of 
delivering the book to be filed, instead of the copy of the entry. 

From inattention to this rule, it has been matter of frequent occur- 
rence for great numbers of account and other books to be received and 
actually filed in the subordinate Courts, and to be afterwards sent up to 
Ahe Appellate Courts, to the serious inconvenience of the Courts them- 
selves, and probably of the parties, except in those cases where the 
books have been prepared pro re natd, a thing which occasionally 
happens. 

Hut the inconvenience reaches a climax when the importance of the 
suit and the determination of the, parties bring* about an appeal to Bug- 
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land. It then becomes primd facie necessary to translate and to print the 
whole of the contents of these voluminous books and other papers, and 
the resulting costs are frequently enormous. 

This Court is occasionally, at very great trouble to itself and to the 
pleaders engaged, able to apply some check to the evil, but in many 
instances the check has not been applied, and in consequence the Lords 
of the Judicial Committee of the Privy Council have in several instances 
made complaints and observations upon the nature of the evidence sent 
home from this country. 

The answer of this Court on these occasions has been, that the evil 
is one with which the Appellate Courts can but imperfectly cope, and 
the effectual remedy must be applied in the Courts of first instance. 

And it is very much with a view to obviate these particular complaints 
and to remove this just reproach from the procedure of the Courts in 
India, that these instructions are issued. 1 ] 




35. An entry in any public or other official hook, 
_ t . ... register, or record, statin a fact 

Entry m public re- . ° , p , 

cora, made in perform- in issue or relevant tact and 
mice of-duty enjoined* by made bv a public servant in the 

discharge or Ins official duty, or 
by any other person in performance of a duty speci- 
ally enjoined by the law of the country in which 
such book, register, or record is kept, is itself a 
relevant fact. 


[Mr. Taylor, speaking of official registers or books kept by persons in 
public offices, in which they are required, whether by statute or by the 
nature of their office, to write down particular transactions, occurring in 
the course of their public duties, and under their personal observation, 
observes as follows, quoting from Stark ie : — 44 These documents, as well 
as all others of a public nature, are generally admissible in evidence, 
although their authenticity be not confirmed by the usual tests of truth, 
namely, the swearing and the cross-examining of the persons who pre- 
pared them. They are entitled to this extraordinary degree of confi- 
dence, partly because they are required by the law to be kept, partly 
because their contents arc of public interest and notoriety, but prin- 
cipally because they are made under sanction of ap oath of office 
or at least under that of official duty, by accredited agents appointed 
for that purpose. Moreover, as the facts stated in their entries are of a 
public nature, it would often be difficult to prove them by means of 
sworn witnesses**.” (§ 1429.) “To render any document admissible in 


1 See Circular Order No. 9, dated 26th February, 1807, p. 189, of tho First 
Volume of the Author’* “ General Rules and Circular Orders.’ 1 
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8. 35 . J" WHAT RECORDS WITHIN THE IHJLE. 

.evidence as an Official Register , it must be one which the law requires 
to he kept for the public benefit (§. 1430.) Lord Denman rejected the # 
Register of Shipping kept at Lloyd’s as not falling within this rule ; but 
this register has been admitted in other cases. 

The following registers have been rejected: — A certificate filed at the 
Custom-House which was signed by a party who certified that he had 
measured the vessel, and stated the amount of the tonnage; registers 
of the Baptisms and Marriages performed at the Fleet and King’s Bench 
prisons, at May Fair, and at the Mint in Southwark ; a Jewish Register 
of Circumcisions kept at the great synagogue in London, &e. The Re- 
gisters of Burials and Baptisms maintained by the English clergy, and 
in their absence by laymen at the stations in India, may, perhaps^ be 
admissible, though they are not prescribed by any law, and the mainten- „ 
anee of them is scarcely an official act. 1 Where these registers are 
prescribed by local Municipal Acts, there can be no question of their 
being admissible. Foreign and colonial registers are receivable in 
England on proof that they are required to be kept, either by the law 
of the country to which they belong or by the law of England. 

The above section of the Indian Evidence Act follows the English 
law pretty closely. The book, register, or record must be either a pub- 
lic or ail official one. The Act does not contain any definition of these 
terms, but in putting an interpretation on them reference may be made 
to Sections 74 and 78, post. Again, the entry must have been made by a 
public servant in the discharge of his official duty, or by any other person 
in performance of a duty speeialjy enjoined by the law of the country 
in which such book, register, or record kept. The Act contains no defi- 
nition of the term “ public servant," but see, as aids to construction, the 
definition given in Section 21 of the Indian Penal Code (Act XLV of 
I860), and Section 2 of the Railway Servants’ Act, XXXI of 1867. It is 
not necessary to the admissibility of an entry made by a public servant 
in the discharge of his official duty, that the register, &c., should be pre- 
scribed by law. The Codes of Civil and Criminal Procedure, the 
Revenue Laws and other enactments empower the High Courts, Boards of 
Revenue, and other controlling authorities to prescribe forms for Regis- 
ters, Returns, &c. It may be said that such registers are really pre- 
scribed by law inasmuch as they are directed in the exercise of authority 
conferred by law ; but it may well be held to be the official duty of a 
public servant to maintain registers directed by his superiors without 
any such formal legal authority. In the case of persons other than pub - 
Rc servants , however, the duty must be specially enjoined by the law of 


* See os to the books of baptisms, marriages, and burials in India, deposited at 
the office of the Secretary of State, Ratcliff v. RatcliJ and Anderson., 1 Swabey 
and Tristram’s Reports, 467, and the Report of 1838 of the Commissioner* for an 
Inquiry into the state of Nou-parochial Registers, p. 18* 
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the country in which the book, register, or record is kept. These latter 
words contemplate foreign or colonial registers. The burden of prov- 
ing that the duty is so enjoined will be on the person who wishes to 
give the entry in evidence. (See Section 104, post.) 

In England it is essential to the admissibility of this evidence that the 
entries should have been made promptly, or at least without such long 
delay as to impair their credibility, and in the mode required by law, if 
any has been prescribed. The Indian Evidence Act contains no rule 
on these points, which may, however, he of importance in estimating the 
value of the evidence. In India as well as in England, the entry must 
have been made by a person whose duty it was to make it. The entry 
will be none the less admissible, even though the person who made it, 
being alive and capable of giving evidence, be not called as a witness. 

As to the proof of the contents of public and official documents by 
certified copies or otherwise, see Sections 7 G, 77, and 78, post. 

The following are examples of books, registers, and records in India, 
which come within the purview of the above section : — Log-books (see 
Sections 103 — 108, Act I of 1859, and Sections *280— 285 of the Mer- 
chant Shipping Act, 17 & 18 \ ict., Cap. 104) — Mi image Registers (see 
Sections 28, 32, anti 54, and Schedules III and IV Act XV of 1872 ; 14 
and 15 Viet., Cap. 40; Sections 14, 21, and 49 Act V of ]S52; Act 
XXV of 1864 ; Section 44, Act V of 1465 ; Section 6 and Schedule, Act 
XV of 1865 (Parsees); Act III of 1872 and 14 & 15 Viet., Cap 40) — 
Registers 1 directed by Part XI of the Indian Registration Act, VIII of 

Registers of printing-presses, newspapers, and hooks published in 

India, Act XXV of 1867— of (jopy- Right, Act XX of 1847— ot New 
inventions, designs, patterns, &c„ Section 1 1, Act XV of 1859, Act XIII 
of 1872 — of Literary, Scientific and Charitable Societies, Act XXI 
of 1860 — of Joint-stock Companies, &c, under the Indian Companies 
Act, Xof 1866 — of British Ships, Section 4, Act X of 1841 ; 17 8c 18 Viet., 
Cap. 104 — Registers prescribed by the various Municipal Acts — Pro- 
ceedings of registered companies and municipal committees, recorded fu 
accordance with the provisions of the particular Act Applicable thereto — 
of Vessels on the river Indus, Act I (Botn C.) of 1863— Quinquen- 
nial registers in the Bengal Presidency, Srimaii Udni Maui Debt/ a and 
others v. Bishonath Dutt and others , VII W. R., Civ. Rub, 14, and 
see Kashi Chandra Rai and others v. Nur Chandra Debt/a Chaudhrain 
and another, 18th April, 1849, S. D. A. Decis., Beng., 113 — Records of 
Rights, Section 14 of the Panjab Land-Revenue Act, XXXIII of 
and the Settlement record prescribed by clause 9, Section 9, Bengal 
Regulation VII of 1822. 1 ] 


1 Sec also the repealed Acts— XX of I8r>f5, XVI of 1861, XI of 1851, XVIII 
of 1817, IV of 1845, XIX of 1843, l ol 1813, XXX of 1838. 

* See Appendix If. 



161 


S. 36 .] MAPS — 'PLANS — CHARTS. * 

•• 36. Statements of facts in issue or relevant. 

facts, made in published maps 
relevant and plans whcn or diarts generally offered for 
public sale, or in maps or plans 
made under the authority of Government, as to 
matters usually represented or stated in sucl^ maps, 
charts, or plans, are themselves relevant facts. 

[There are two kinds of maps and charts here spoken of, viz ., (I) 
published maps or charts generally offered for public sale, and (2) 
maps* or plans made under the authority of Government. JThe 
admissibility of the first kind depends pretty much on the same 
grounds on which a Judge may refer to a dictionary for the meaning 
of a word or to an historical work for information on matters of public 
history, &c. (See penultimate paragraph of Section 57, post.) The 
publication being accessible to the whole community and open to the 
criticism of all, the probabilities are in favour of any inaccuracy being 
challenged and exposed. In the e;\*e of Raja Sahib Prahlad Sen. 
v. Maharaja Uajendra Kishor Snu;h % II B. L. If., P. (b, 139, their 
Lordships id* the Privy Council referred to “ any good general map of 
India.” It may be observed that this section goes somewhat further 
than English law under which the maps of the Ordnance Survey in 
Ireland, though notoriously drawn up with great care and accuracy, 
have been held inadmissible. ( Swift v. Me Tie man f 11 Ir. Equity 
Report*. <>32. ) * 

As to the second kind, the most ^important maps made under the 
authority of the Government in India are those of the great Trigono- 
metrical Survey. In Bengal the Revenue Survey is conducted by two 
sets of officers. having distinct duties clearly defined. The Revenue 
Surveyor,' directing the professional portion of the work, only surveys 
the external boundaries of villages. lie has nothing to do with tho 
• infernal measurements further than to calculate the areas of the mahal - 
wdri plots which the Superintendent of Survey may send to him for 
triangulation. The professional maps are, therefore, a record of the 
geographical and topogra > hi cal features of villages, and do not incor- 
porate any of the details which are depicted on the tdk-bast and 
khasrd maps only. 1 These latter are prepared l>y the Civil Depart- 
ment, consisting of a Superintendent of Survey aided by Deputy Col- 
lectors and an establishment of Annas and Peshkars. The work, 
preparatory to the professional survey, consists in demarcating the 
boundaries of villages and Cvstates ami settling boundary disputes.* 

1 Rules of the Revenue Department in Lower Bengal, Chap. XXIII, Section ii, 
para. 21, p. 320. 

* Idem, Chap* XXIII, Section i, para* 5, p. 315* 


W 




162 revenue survey now conducted. [s. 36 . 

.Such disputes are settled by Deputy Collectors invested with powers, 
under Regulation VII of 182*2 for this purpose. The tdh-bast (tfik — ft 
mark, land-mark, boundary -mark) map embraces, besides the exterior 
boundaries of villages, the demarcation of the boundaries of every 
estate in the village. The village-boundaries are laid down in the 
first instance, and then the position and boundaries of all estates 
having Iqpd in that village. The lands entitled to separate demar- 
cation and distinct entry in the tdh-bast maps are: (1) Permanently 
settled revenue-paying estates ; (2) Resumed tenures brought on the 
Revenue-Roll; (3) Confirmed revenue-free (lahheroj) tenures; (4) 
Detached blocks of any of the foregoing. 1 Khasrd or detailed mea- 
surement is resorted to in the case of great interlacing of estates. On 
this map each field is separately defined. 2 For a description of chitas 
prepared during this measurement, see Appendix /, post. The co-opera- 
tion of the parties interested in the measurement is directed to he sought. 
They are to he induced, if practicable, to make themselves acquainted 
with the contents of the tdh-bast and khasrd plans, and to sign them 
or state their objections in writing. 3 

It will be important to notice some of the decisions °f the Courts as 
to the admissibility and effect of the map** and papers connected with 
the survey. In the ease of Gopiaath Sintfh v. Anandmoyi Dcbya and 
others. VIII W. R., Civ. Kill., 18G7, Raylov, J., said: “The real 
point which we have to decide is, whether certain «'<>pies of chitas, i. r. 
measurement papers, and copy of a fi-dd-book of the Survey D- parttmuit 
(these copies being eerrifmd by the (*>Hector as taken from the record* 

of his office) are to he received asf evidence nr not 

I am of opinion that these eopiun are evidence. In the first place. I 
think that they are admissible in the sum: way that. Her Majesty’s 
Privy Council admitted attested copies of -'omewhat .-imiiur records on 
the grounds stated i it patte 137, Moure’s Indian Appeal*, Vo}. VI f. 4 
In the second place. I think that, as these papers are the primary records 
out of which a survey map is made, they are originally component 
parts of the map, and that thus they are receivable finder Sec- 
tions II and 13, Act II of l*-7>, as evidence of the fact of demarcation 
of lands and properties, measured and surveyed at or about flu* date 
of such map, and for the purposes of the State ami of litigated 
questions respectively. Further, it may be noticed that before these 
survey measurements and survey field-book and survey map are made, 

1 Rub * of the Revenue Department in Dover Bengal, Chap. XX1H, Section it, 
pr. ras. 1 1 — 1 2, pp. : ; I s — a l ft. 

% bU m. Chap, XXI! I, Section hi, para, 14* p. 3 It*, and Section iii, para, t, p. 320* 

* hlttn. Chap, XXIII, Section iii, para, II, p. 322. 

4 'I’lm passage here referred to is in the judgment in the case of Unidi Jlajuha 
Jtaje 1 enkataperumal Ilmize Bahadur v. Pcinrnasami Vcnkntadnj Nnidu and others , 
and will he found at pages 60, 67, ante. 
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notices are issued under Regulations VII of 1822 and IX of 1825 to 
parties who wish to be present and watch that their interests are not 
prejudiced, so that these records cannot be said to be made in the 
absence of the parties, for legally they were present when they had the 
opportunity of being present. Lastly , I think under Section 56, Act II 
of 1855, the records referred to are admissible, because public officers 
are not at liberty to give originals to parties; and cert ideated copies of 
such official records have always ordinarily been received in tins Court 
as evidence, and acted upon in deciding cases. The whole current of 
decisions will show this up to that of the Full Bench, VIII W. 11. 338. 1 
I would, therefore, receive these survey measurement papers and 
hold-book.” Mark by, d concurred. • 

In the case of Eckowri Singli and others v. Iliralal Singh and others 
(XI W. R. I\ C. 2, II B. L. R. I\ C. 4) their Lordships of the Privy 
Council remarked as follows: — “ To admit documents not strictly evi- 
dence at all, to prop up oral evidence too weak to be relied upon, is 
not a course which their Lordship** would be inclined to approve; and 
none of the dittos which have been laid a>idc by the High Court are 
shown to have been admissible in evidence according to the laws of evi- 
dence regulating the decisions of those Courts. It would expose pur- 
chasers to much danger if their pos^es<i«>n could be disturbed by infer- 
ences from, or statements in, documents not legally admissible in proof 
again'! them. The document on page 19 appears to be only a copy, 
and it is introduced by no evidence preparing the wav for its reception. 
\\ hatever might be the value of^ the dtitus in general in questions 
between the zemindar and hi< tenants c|* /v/oAv, to receive them as evidence 
of boundary against a rival proprietor# without further account, intro- 
duction. or verification, would if' it obtained as a practice — and each 
relaxation is apt to become a precedent for another — tend further to 
encourage the manufacture of evidence in a place already too prone to 
the fabrication of it/’ There is nothing to show what was the nature of 
the chit as here offered in evidence, save that in the words of the judg- 
ment they were offered without further account , introduction , or verifica- 
tion. Jn the case of Sadahhina Chaudhrain v. lla} Mohan Bose , III 
B. L. K, A. 0,381, Bayley, #J., referring to the above observations of 
their Lordships of the Privy Council, said “ Thcri\ the Lords of Her Ma. 
jesty’s Privy Council speak of chitds as no evidence of title in boundary 


1 The case here referred to is that of Kankya Lai and others v. Rati ha Churn 
ayl others, bearing on the subject of judgments inter partes ami in rttn (see uoto 
to Section 41, post). An erroneous idea arose that the principles enunciated in 
this judgment were applicable to tab -hast maps or other similar surveys, | n 
Mail Lai and others v. The Rani, wije of Maharaja Bhup Singh Bahadur and others 
Vlil W. U. CO, Peacock, C. J. however declared that there was no intention on 
the part of the Judges who delivered judgment in the case of Kanhya Li to 
lay down any rule as to the admissibility or otherwise of tab -bust maps. 
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disputes between rival proprietors, when they are without further 
account, introduction, or verification. But here are chit 6s and other 
documents which are shown by their character and attestation not to be 
at least fabricated documents, as pleaded by the special appellants, and 
to be supported by evidence. Besides, there is the Amin's report, and 
on the deputation of the Amin both the parties filed chitds and other 
papers of the same character before him in support of their respective 
allegations.” Hobhouse, J. taking the same view, said : “ By these 

words it seems to me their Lordships held that if chitds arc relied upon 
without any account given or verification made of them, then they arc 
not to be considered as evidence, but here an account was given of* the 
chi* ds, ami they were properly introduced and verified, and therefore 
that remark of their Lordships does not seem to me to apply to the 
chitds now before us. They were, therefore, 1 think properly used as 
evidence in this ease.” It may here he observed that the reports do 
not always show what was the precise nature of the chitds offered in 
evidence in each particular case ; and to this may be attributable some 
of the difference of opinion which seems to prevail on the subject in 
question. There island ought to he a wide distinction, as regards both 
weight and admissibility between the chitds ami other measurement 
papers of the lie venue Survey of the country, designed and carried out 
as an executive act of State, the similar papers of a decennial survey 
made under the provisions of Act IX of 1847 (see p. lfifi), the chitds of 
a inea.suremant of a particular khas mehal made by Government as 
zemindar, the chitds of a measurement made by a private zemindar at 
a time when all was peace between him and his ryots, and the chitds of 
a measurement made by the sam zemindar when disputes had arisen 
as to enchancement of rents, and a measurement could he made at all 
only by resort to the stringent provisions of Sections 1), 10, and II of Act 
VI (B. C.) of 180*2 or the corresponding Sections 37, 38, 33, 40, and 41 of 
Act VI II (II C.) of 1800. If the original records of the reported eases 
were examined with reference to this distinction, it is more than pro- 
bnble that any seeming ditlcrenec of opinion may be found reconcilable 
with sound and uniform principle. Where certain chitds were produced 
by the plaintiff as evidence of certain lands being mdl or rent-paying, 
it was held that they were sufficiently attested by the deposition of the 
village goinashtah that they were the chitds of the village while he was 
gomnshtah, and that he had been present when, with their assistance 
a purlal (new, revised,) measurement had been carried out in the 
village (Dell Persad Chaltopadya v. Ham Kumar Okonal and other «, 

X VV, K m 443). The chitds of the Government Survey have been 
always held admissible as evidence in eases in the Chittagong Dis- 
trict ( Mahomed Fedei Sirdar ?. Ozi-udin and others, X VV. K. 
340.) In this district the estates are very small, smaller than in most 
other districts in Lower Bengal, so that khutrd or detailed measurement 
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was largely resorted to by the Suryey authorities. As to the value -of 
these chit as the following observations were made in another case from * 
the same district: “I think also that there is nothing in the objection 
that the Judge was wrong in law in looking at the survey chitds. The 
Judge was in no way wrong in relying upon them to a certain extent 
as he did, as corroborating the other substantial evidence in the case. 
Of course the chitds would not have been evidence in themselves if 
unsupported by other substantial evidence ; but as there v?as other 
evidence, and the chittds were treated merely as corroborative, I think 
the appeal fails and must be dismissed,” — per Macpherson, J., Srimati 
Arman Bibi and others v. Srimati Amirunissu and another , Special 
Appeal No. 1294 of 1871, decided on 28th February, 1872, by Calcutta 
High Court — See also Lai it JVarain Singh and others v. Narain Singh 
and others , I XV, It. Civ. Rul. 888, in which it was observed that 
survey proceedings are not conclusive as to title. To the same effect, 
Kailas C It under Glwse v. Raj Chandra Bandapadya, XI [ XV, It. 180, 
in which it was held that an award by the Superintendent of Survey is 
not conclusive evidence of a contested right in a regular suit. In 
il I ahomed Alcher ('haudhri and others v. Sib Persad Surmah and others , 
VI \\\ R. Civ. Rul. 2(>7, it, was thus observed — “ The law requires 
the Revenue authorities to survey and make tdh according to possession; 
but it may happen that a party not in possession may succeed in obtain- 
ing a tdh favorable to his interests and prejudicial to those of the party 
actually in possession, to set adde which the latter must be obliged to 
sue in a Civil Court. The Lower appellate Court by holding the survey 
map to be of itself conclusive proof C possession bv tbe defendant, has 
attached touch more weight to it that it legally deserved in a ease like 
this, brought to show that it was wrongly prepared.” In Mahima 
Chandra Chakravartti v. Raj Kumar Chakracartti , 1 lb L. R. A. C. 5, 
Peacock, C.J., said of an award and map made under Regulations VII 
of 1822 and IX of 1825 : u The award and the map do not determine 
the title of the parties, nor are they evidence of title.” This must, how- 
ever, he understood with reference to the facts of that particular ease, 
in which the award and the map were the very subjects of litigation, 
Tlrftt survey maps are evidence of possession, and therefore also 
of title is a proposition supported as well by what has been said above as 
also by the following cases : Shanshi Muhhi Dosya and others v. Bisscs- 
$uri DcbijOy X XV. li. 848, and Kamodini Dehya v. Purno Chandra 
Mnhhapadyd , X W. 11. 801. In the latter case it was said that, 
under Section 18, Act 11 of 1855, Government survey maps are 
evidence, not only with regard to the physical features of the country 
depicted, but also with regard to the other circumstances which the 
officers deputed to make the maps are specially commissioned to note 
down. Further thau this it was observed they -are not OTi^etie^ as to 
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rights of ownership. In connection with tdk-bast maps, see also 
* lhijd Sahib Prahlad Sen v. Maharaja Rajendro Kishor Singh, II 
B. L. R. P. C. 138, and John Kerr v. Nazar Mahomed and another , 
Suth. Priv. Coun. App. 54G. 

The Revenue Survey of Bengal was not made under any Act of the 
Legislature. Act IX of 1847, however, recites the fact of such a survey 
being made under the authority of Government; and Section 3 of the 
same Act° enacts that it shall be lawful for the Government of Bengal, in 
all districts or parts of districts of which a Revenue survey may have 
been or may hereafter be completed and approved by Government, to 
direct from time to time, whenever ten year* from the approval of any * 
such surrey shall hare expired , a new survey of lands on the banks of 
rivers, and on the shores of the sea, in order to ascertain the changes 
that may have taken place since the date of the last survey, and to 
cause new maps to be made according to such new survey. Alluvion and 
diluvion are constantly going on throughout the whole delta of Lower 
Bengal traversed by the various branches of the great rivers Ganges 
and Brahmaputra. The other Sections of the Act declare t lie dates on 
which the Revenue survey of certain districts shall be deemed to have been 
approved, and as to"* other districts that the approval shall be deemed to 
have taken place on such date as may be notified in the Calcutta 
Government Gazette ; and provide for abatement of the Government 
revenue where diluvion has taken place, and increase thereof where 
alluvion has added to the area of the estate. See also Acts XXXI of 
1858 and IV (B. C.) of lM)s. 

Section 13 of the repealed Act IJL of 1855 was as follows : il All maps 
made under the authority of Government or of any public municipal 
body, and not made for the purpose of any litigated question, shall 
primd facie be deemed to be correct, and shall he admitted in evidence 
without further proof.'* To the same effect, but slightly ditlerent, 
Section 83 of the present Act — u The Court shall presume that maps or 
plans purporting to be made by the authority of Government were so 
made, and are accurate; but maps or plans made for the purposes of 
any cause must be proved to be accurate.” This section L silent as to 
maps made under the authority of any public municipal body. As to 
the effect of the words “ shall presume/' see Section 4, ante , page 7G. 
Under the provisions of Section Hi, post, the Court may presume that any 
published map or chart, the statements of which are relevant facts, and 
which is produced for its inspection, was written and published by the 
person, and at the time and place, by whom or at which it purports to 
have been written or published. It may also be observed that the 
presumption provided for by Section DO, post, will apply to a map or 
chart us well as to any other document, purporting or proved to be 
thirty yeiyrs old.] 
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37. When the Court has to form an opinion as . 

to the existence of any fact of a 
statement as to fact public nature, any statement of 

of public nature con- 1 . ’ . J 1 5 . 

tained in any Act or it, lllfluC in <i rCCltcll COlltcllUCCl 111 

Notification of Govern- Act of Parliament or in any 

meat, when relevant. ‘ V „ \ ~ ~ 

Act of the Governor-General of 


India in Council, or of the Governors in Council 
of Madras or Bombay, or of the Lieutenant-Gover- 
nor in Council of Bengal, or in a notification of 
the Government appearing in the Gazette of India , 
or in the Gazette of any Local Government, or*in 
atiy printed paper purporting to be the London 
Gazette or the Government Gazette of any colony 


or possession of the Queen, is a relevant fact. 


[In the case* of the Quern v. Awtrudin , VII B. L. II. 03, the Gazette 
of India and the Calcutta Gazette, containing oflieial letters on the 
subject of hostilities between the British Governmcift and certain Ma- 
homedan fanatics on the frontier were held to have been rightly admitted 
in evidence under Sections 6 and 8 ot the repealed Act, II of 1855, to 
prove the commencement, continuation, and determination of hostilities: 
and, under Section (j of the same Act, a printed letter from the 
Secretary to the Government of the Punjab to the Secretary to the 
Government of India was ruled to have been properly used as a docu- 
ment of reference (<oe penultimate j^ara. of Section 57, po#t) for the 
same purpose, though the letter, it was observed, was not evidence of 
the farts mentioned in detail by the writer thereof. In the subsequent 
trial of tlic Wahabi conspirators at Patna, the Gazette was used in 
evidence fora similar purpose. It may be observed that the Section 
docs not specifically mention recitals contained in the Bengal, Madras, 
and Bombay Regulations, passed up to 1884. A.D. 

The fact, as to the existence of which the Court has to form an 
opinion, must be a fact of a public nature. In connection with the 
present Section may be read Section 57 as to judicial notice of Acts, &e; 
Section 78 as to the mode of proving notifications and other oilicial 
docuitents; and Section 87 as to presumptions concerning gazettes; 
as also “The Documentary Evidence Act, 1868,” 31 Viet, Cap. 37 
(*ee note to Section 7$, post). 

Previous to 1863, the Government of India had no exclusive organ of 
its own, its notifications, orders, &c., being published in any of the Gazettes 
of the Local Governments, as was necessary. In that year the u Gazette of 
India ” was first published as the Gazette of the Government of India 
exclusively; and Act XXXI of was passed to give to publication 
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in the “ Gazette of India* 9 the same effect as publication in any other 
Gazette in which publication was prescribed by the law then in force. 

Mr. Taylor, speaking of the admissibility and effect of public 
documents, observes that, “if their contents be pertinent to the issue, 

they will generally be admissible, either as 
English Law. primd facie or as conclusive proof of the 

facts directly stated in them ; and in many 
cases they will be received in evidence even of such matters as are 
inserted in them by wav of introductory recital. Thus, where certain 
public Statutes recited that great outrages had been committed in a 
particular part of the country, and a public proclamation was issued 
with similar recitals and offering a reward for the discovery and convic- 
tion of the perpetrators, these were held admissible and sufficient 
evidence of the existence of those outrages to support the averments 
to that effect in an information for a libel on the Government in relation 
thereto. 1 2 So a recital of a state of war in the preamble of a public 
Statute is good evidence of its existence, and the war will be taken 
notice of without proof, whether this nation be or be not a party to it. 3 
So a recital of relationship, even in a private act. has been received by 
the House of Lords as cogent evidence of a pedigree in a peerage case; 
because such recitals used never to be inserted in a private act, unless 
their truth had first been ascertained by the Judges, to whom the Hill 
had been referred. As, however, the evidence in support of private 
bills is no longer submitted to the Judges for approval, recitals inserted 
in them since this change in the practice would seem to be inadmissible ; 
for, as a general rule, a local or^private Statute, though it contains a 
clause requiring it to be judicially noticed is not as against strangers any 
evidence of the facts recited; neither docs it affect the public with a 
knowledge of its contents. The recitals, too, in a public act arc not 
conclusive evidence : and, therefore, where the Schedule of the Munici- 
pal Corporation Act described a place as an existing borough, proof was 
admitted to show that this description was false/’ fVol. II, § 147T) 
Gazettes as well as other newspapers are frequently offered in evi- 
dence, with the view of fixing the adversary with the knowledge of cer- 
tain facts advertised therein ; but it is always advisable and sometimes 
necessary, unless the case is governed by a special Act, to furnish some 
evidence, from which it may be inferred that the party affected by the 
notice has road it. This may be done by proving that the person 
has been In the habit of taking in the gazette or other news- 
paper, or has attended a reading-room where it was taken in, 
has shown himself acquainted with other articles in the number con- 
taining the notice. The Gazette containing a notice of dissolution of 

1 Hey. v. 8 niton y 4 Maule ami Sdwyn’s Reports, 532. 

2 Hey, v. be Berenyer, 3, id, 07, 03, 
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partnership is admissible without any additional proof against all persons 
who have had no previous dealings with the firm, though to those who have 
had such dealings the knowledge of such notice must be brought home, 
or proof be afforded of a special notice having been given by circular or 
otherwise : and see Section 264 of the Indian Contract Act, IX of 1872.] 

38. When the Court has to form an opinion as 
to a law of any country, any 
books! ements in Law ’ statement of such law contained 

in a book purporting to be 
printed or published under the authority of the 
Government of such country and to contain any 
such law, and any report of a ruling of the Courts 
qf such country contained in a book purporting to 
be a report of such rulings, is relevant. 

[“any country” will include India, England, and foreign countries. 
Books of Reports have at all limes been admitted in the Courts of a 
country as evidence of the law of that country : and here the section 
only acknowledges and legalizes the practice of the Courts. But so 
far as foreign law is concerned, it is an innovation on the English 
Raw of Evidence, which requires the laws, as well written as un- 
written, and the usages and customs of Foreign States to be proved 
by calling professional or oflieial persons to give their opinions on the 
subject ; and will not allow books of such law to be directly referred 
to, although, as in matters of science, the witness may refresh his 
memory by referring to text- books, is ions, statutes, codes, &c. It 
will be observed, however, that the books, in order to be admissible 
under the above section, must purport to be printed or published under 
the authority of the Government of such country ; and must also purport 
to contain such law. Reports of rulings need not, however, be published 
under authority, if only the book containing them purport to be a report 
of the rulings of the Courts of such country. 

For other methods of proving foreign law, see Section 45, post, and 
the note thereto : and in connection with the present section read 
Section 84, post, which enacts that the Court shall presume (see 
Section 4) the genuineness of the books here mentioned.] 


How much of a Statement is to be proved. 

• 39. When any statement of which evidence is 
given forms part of a longer 
statement, or of a conversation 
or part of an isolated dqpment, 
or is contained in a document 

x 


What evidence to be 
given when statement 
forms part of a conver- 
sation, document, book, 
or series of letters or 
papers. 
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. which forms part of a book, or of a connected 
series of letters or papers, evidence shall be given of 
so much and no more of the statement, conversa- 
tion, document, book, or series of letters or papers 
as the Court considers necessary in that particular 
case to the full understanding of the nature and 
effect of the statement, and of the circumstances 
under which it was made. 

[“ Though the whole of a document,*’ says Mr Taylor, ‘*may at Common 
Law be read by the one party where the other has already put in evi- 
dence a partial extract, this rule will not warrant the reading of distinct 
entries in an account-book, or distinct paragraphs in a newspaper, un- 
connected with the particular entry or paragraph relied on by the 
opponent ; nor will it render admissible bundles of proceedings in 
bankruptcy, entries in corporation-books, or a series of copies of letters 
inserted in a letter-book, merely because the adversary has read there- 
from one or more, papers or entries or letters. If, indeed, the extracts 
put in expressly rc&r to other documents, these may be read also; but 
the mere fact that the remaining portions of the papers or books may 
throw light on the parts selected by the opposite party, will not be 
sufficient to warrant their admission, for such party is not bound to 
know whether they will or not; and, moreover, the light may be a false 
one.” The same rule prevails in the case of a conversation , in which 
several distinct matters have been discussed. It was at one time held that 
if a witness were questioned as t*la statement made by an adverse party, 
such party might lay before the Court the whole which was said by him 
in the same conversation, even matter not properly connected with the 
statement deposed to, provided only that it related to the subject- 
matter of the suit : yet a sense of the extreme injustice that might 
result from allowing such a course of proceeding, has induced the 
Courts, in later times, to adopt a stricter rule ; and if a part of a» 
conversation is now relied on as an admission, the adverse party can 
give in evidence only so much of the same conversation as may explain 
or qualify the matter already before the Court. This was decided in the 
case of Prince v. Samo, } which was an action for malicious arrest for 
debt, the plaintiff* contending that the money had been a gift, not a loan. 
A witness for the plaintiff acknowledged, on cross-examination, that he 
had heard the plaintiff admit oil oath that he had repeatedly been insol- 
vent, and had been remanded by the Court. lie was then asked in 
re-examination whether the plaintiff had not on the same occasion 
expressly stated that the money was given and not lent . The Court in 
holding that the answer to this question was not evidence, observed 


* 7 Adolphus and Ellis’ Iteporu, 627 . 
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that if it were, “ the jury would be bound to consider it, and might give 
full effect to it, and thus award large damages for an injury of which* 
no particle of proof could be found but the plaintifF s own assertion and 
they added that “ the reason of the tiling would rather go to exclude 
the statements of a party making declarations which cannot be 
disinterested.” 

A party may put in letters written by his opponent without pro- 
ducing or calling for the production of those to which they are* answers, 
these latter being in the adversary’s hands who can produce them, if he 
thinks them necessary to explain the transaction. If there be something 
written on the back by the person producing them, the other side is 
entitled to have the whole of it read. Where a defendant produced 
several letters between himself and the plaintiff, he was allowed to read 
his own reply to the last one, this being considered as part of an entire 
correspondence. 1 ] 


Judgments of Courts of Justice when relevant. 


40 . 


The existence of any judgment, order, or 

Previous judgments decree winch by ‘law prevents 
relevant to bar a second any Court from taking cogni- 
suitor tnai. zauce of a suit or holding a trial, 

is a relevant fact when the question is whether 
such Court ought to take coguizauce of such suit, 
or to hold such trial. 


h. 


[Section 2 of the Code of Civil r rocednre enacts that " the Civil 
Courts shall not take cognizance of any suit brought on a cause of action 
which shall have been heard and determined by a Court of competent 
jurisdiction, in a former suit, between the same parties, or between 
parties under whom they claim.” The precise 

to Civil Cases. effect ot these provisions m individual cases has 

been held by some to concern the province of 
“ Procedure,” not that of “Evidence ;” a but in most treatises on evi- 
dence, including among the number Mr. Taylor’s valuable work, the 
subject is to be found discussed, often at considerable length. For this 
reason, and because this book is intended for practical purposes, I think 
some elucidation of the above rule will not be out of place. 

The reason of the rule is founded on the legal maxim — Interest m- 
publico: ut sit Jinis litium — u It is for the bene, 
fit of the community that there be some limit to 
litigation.” 


Reason of the Rule. 


1 See Taylor, §§ 661, 662, and 663s 
* See ante* oa^e 5. 
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If matters which have been once solemnly decided were to be again 
"drawn into controversy, if facts once solemnly affirmed were to be again 
denied whenever the affirmant saw his opportunity, the end would never 
be of litigation and confusion. 1 “ If, ” said Lord Kenyon, C. J., 44 an 
action be brought, and the merits of the question be discussed between 
the parties, and a final judgment obtained by either, the parties are 
concluded, and cannot canvass the same question again in another action, 
although,' perhaps, some objection or argument might have been urged 
upon the first trial which would have led to a different judgment and 
again, 44 After a recovery by process of law, there must be an end of liti- 
gation; if it were otherwise, there would be no security for any person,” 
In the Duchess of Kingston’s case, Sir William DeGrey, C. J,, deliver- 
ing the unanimous opinion of the Judges pre- 

Duchess oHGug/ton’^case! seut > stated the rule in the following terms:* 
“From the variety of cases relative to judg- 
ments being given in evidence in Civil suits, these two deductions seem to 
follow as generally true : first, that the judgment of a Court of concurrent 
jurisdiction, directly upon the point , is as a plea, a bar, or as evidence, 
conclusive between the same parties , upon the same matter , directly in ques- 
tion in another Court ; secondly , that the judgment of a Court of cxclu - 
sice jurisdiction, directly upon the point, is, in like manner, conclusive 
upon the same matter , between the same parties , coming incidentally in 
question in another Court for a different purpose: but neither the 
judgment of a concurrent or exclusive jurisdiction is evidence of any 
matter which came collaterally in question, though within their juris- 
diction, nor of any matter incidentally cognizable , nor of any matter to 
be inferred by argument from th ^judgment.” In the case of Khagauli 
Singh v. Hosein Baksh Khan before the Privy 
caMem^ndia? 1141 ^ aPPl ^ Council on the 19th and *20th January, 1871, 
their Lordships, having quoted the rule as 
stated by Sir William DeGrey, C. J., said, “There is nothing technical 
nor peculiar to the law of England in the rule as so stated. It was 
recognized by the Civil Law, 3 and it is perfectly consistent with the 
second section” (above quoted) v * of the Code of Procedure under which 
this case was tried (VII B. L. li. 673). There is thus the very highest 
authority for applying to the decision of cases in India the rule as laid 
down in the Duchess of Kingston’s case. In discussing the eflecfc of 
this rule, it will be useful to consider the following points — 1 st % The 
judgment must be that of a Court of competent' 1 jurisdiction, 

1 II Smith's Leading Cases, 656, Note to Duchess o! Kingston's case. • 

* II Smith's Leading Cases, 643. 

• See Broom’s Legal Maxims, pp. 321, 323, and the except fa res yudicMm of 
Homan law there explained. See also Tomkins’ and Jcnckin's Modern Homan 
Law, p, 5)4. 

f This word is expressly used in the second section of the Code of Civil 
Procedure. 
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whether concurrent or exclusive ; 2 nd. The judgment must have been 
given directly on the point; 3 rd, It is conclusive only between the same 
parties and those who claim under them respectively; 4 th. It is conclu- 
sive only upon the same matter. The student will find the authorities 
under English law collected in Mr. Smith’s Second Volume of Leading 
Cases. The illustrations of the rule which follow are taken principally 
from Indian decided cases. 

I. Whether a particular Court has jurisdiction over a particular 
subject-matter is a question which arises eon- 

Court must be of com- stantly in India, and occasionally the answer 

current or^jfchistve. to tllis question is not free from difficulty. 

Diflerent Courts, Civil Courts and Revepue 
Courts, were established for diflerent purposes from the earliest period 
of our rule : and their separate jurisdictions were not always very accu- 
rately dciined by the laws under which they were constituted. Some 
of these Courts were created for a temporary purpose only, and ceased 
to exi>t as soon as they had performed the special work for which they 
were designed. Others of them have been in the course of time and 
reform abolished or materially altered, their jurisdiction being either 
transferred to other Courts or so essentially changed as almost to 
involve the creation of a new tribunal. To give the merest intelligible 
sketch of all the Courts that have existed in India since the establish- 
ment of British rule, and of their various jurisdictions, would occupy 
more space than is consistent with my present limits. It must, there- 
fore, suffice to say here that the Courts both Revenue and Civil, in each 
Presidency arc constituted and regulated by diflerent Acts of the Legis- 
lature : for example — the Cmi Court^n Bengal, by Act VI of 1871— 
the Civil Courts in the Madras Presidency by a nuiuher of Acts and 
Regulations which are now being consolidated into a single Act — the 
Civil Courts in the Bombay Presidency by Act XIV of 1869— 
the Civil Courts in Oudh by Act XXXLI of 1 87 1 — the Civil Courts 
in the Punjab by Acts XIX of 1865, IV of 1866, XXVII of 1867, and 
# VII of 1868 — the Civil Courts in the Central Provinces by Acts XIV 
of 1865 and XXVII of 1867 — the Civil Courts in the Jhansi Dis- 
trict by Act XVIII of 1867 — the Civil Courts in British Burnmh by 
Act VII of 187*2 — the Civil Courts in the Province of Sind by Acts 
XII (Bom. 0.) of 1866, V (Bom. C.) of 1867, III (Bom. C.) of 1868, 
and V of 1872— the Courts in Coorg by Act XXV of 1868 — the Courts 
at Aden by Act II of 1864 — the Courts of Small Causes in the Presi- 
d#ncy Towns by Acts IX of ^850, XX of 1857, and XXVI of 1864- 
Courts of Small Causes outside the Presidency Towns by Acts XI of 
1865 (which gives jurisdiction up to Rs. 500, which may be extended 
by the Local Government to Rs. 1,000, in cases of claims fbr money 
due on bond or other contract, rent, personal property, anddamages), 
X of 1867, &o. — Revenue Courts in the Beqgei Presidency byAeti X 
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of 1859, XIV of 1863 ( N-W-l\ only), VI (B. C.) of 1862, VIII (B, 
C.) of 1869, and III (B. C.) of 1870 — Revenue Courts in the Province 
of Oudh by Act XIX of 1868— Revenue Courts in the Madras Presi- 
dency by Act VIII (M. C.) of 1865, &c., & C ., 1 One main feature to be 
found in all or most of these Acts is the constitution of Courts of 
various grades with different pecuniary limits of jurisdiction. The 
Revenue Courts have jurisdiction in matteis connected with the Gov- 
ernment c revenue (and here, as a general rule, the jurisdiction of the 
regular Civil Courts is expressly excluded), and with the rent of land 
used for agricultural purposes. It may, however, be observed that the 
tendency of modern reform is to extend the jurisdiction of the regular 
Civil Courts to matters which were formerly reserved to the Revenue 
Courts only. For example, in Lower Bengal, Act VIII (B. C.) of 1869 
has, in those districts in which it has been put into operation, transferred 
to the Civil Courts the jurisdiction previously exercised by the Revenue 
Courts in all questions arising between the landlords and tenants of 
land used for agricultural or similar purposes. 

Under the provisions of Bengal Regulation XIX of 1814, the par- 


_ . . „ _ tition ot estates paying Revenue to Govern- 

Partition of Estate . . , . \ t ,» ^ n , 

ment is to be made by the Collector or other 

Revenue authority. If, however, there is a dispute as to title or as to 
the shares of the parties admittedly interested, this dispute must be 
settled before the Revenue authorities can proceed to make the parti- 
tion, and the Civil Courts have jurisdiction to adjudicate upon such 
disputed question of title or of shares. Parties wishing to object on 
this ground must do so within fifteen days from the date of the publi- 
cation of the advertisement presided for in Clause 2 Section 4. The 
paper of partition is submitted by the Collector to the Commissioner or 
Board of Revenue, whose determination thereupon is final (Section 
20) and cannot be questioned by a suit in the Civil Court {Zaker Ali 
Chaudhri v. Jagdesurt , , I \V. R. Civ. Ilul. 523 ; Ramsafmi Singh and 
others v. Syud Mnzhar Ali and other*, II B. L. R., App. 41; lladha 
Balahh Singh v. Maharajah Dheraj Mahatah Chand Bahadur, II YV. 
R., Mis. Rul. 51). This finality, however, extends only to those mat- 
ters which are within the special jurisdiction of the Revenue authorities, 
the apportionment of the revenue, &c., and not to questions of 
right and title over which they have no jurisdiction. Although, therefore, 
a suit cannot be maintained in the Civil Court for the purpose of enforc- 
ing a re-distribution of the lands and of the Government revenue, a suit 
will lie for a declaration of right to a larger share than that recorded hi 
the paper of partition ; and as to this excess the plaintiff may be declared 


1 The above list includes the most important of the Acts now in force. Others 
also in force, m well a« those that have been repealed, will b3 found in the 
Author's u Chronological Table ©*, and Index to, the Indian Statute Book," 
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^.shareholder in the patti or divided estate in which it may have been . 
included ('Spencer v. Pahal Chaudri and others , VI B. L. R., 659, 663 
note ; Ilari Persad Jah v. Madan Mohan Tdkur and another , VIII B. 
L. R. App. 72). When a Civil Court having adjudicated upon a 
question of title lias issued a precept to the Collector to have a parti- 
tion made, such Court can direct by whom the costs o f making the 
partition are to be paid, and the Revenue authorities are bgund by 
the orders of the Civil Court on this point ( Baijnath Saha v. Lalla 
Sithal Persad , II B. L. R., F. B. 1, and X W. R., F. B. 66 ; Har Gopal 
Das v. Rani Golam Sahu , V B. L. R., 135). The Bengal Regulation 
XIX of 1814 applies only to the partition of estates paying revenue to 
Government. The Civil Courts have exclusive jurisdiction over the 
partition of lahheraj or revenue-free estates (Fatteh Bahadur v. Janaki 
Bill and another , IV B. L. R., App. 55). 

When the Revenue authorities in Bengal, acting within the jurisdic- 
tion conferred on them by law, sell a revenue-paying estate for 
arrears of Government revenue or other demand recoverable in a 
similar manner, the Civil Courts have no jurisdiction to interfere, and any 
application for the reversal of a sale on the 

Sal es for arrears of land cr rmim \ that it has not been conducted in ac- 
revenue, <fcc. ° _ . . . . . . . , 

cordance with the provisions of the law must 

bo made by way of appeal to the Revenue Commissioner (Sec, 25, Act 
XIofl859) ; and no such sale shall be annulled by a Civil Court except 
on the ground of its having been made contrary to the provisions of the 
Act, and then only on proof that the plaintiff has received substantial 
injury by the irregularity complained of. which must further have been 
specified in an appeal to the Commissioner (Sec. 33, Act XI of 1859). 
These provisions have, however, no application, and the Civil Courts 
have power to reverse a sale which has been made wholly without juris- 
diction on the part of the Revenue authorities, as, for example, when 
there was no legally sufficient arrear of revenue ( Baijnath Sahii v. Lalla 
Sithal Persad , II B. L. R„ F. B, 1, and X W. R., F. B. 66 overruling 
Urnesh Chandra Chatterji v. The Collector of the 2 4 - Pe rg u nn a h s, VIII 
W. R., Civ. Rub 439 ; Jai Durga Dehya v. Gopal Chandra Bannerji , 
IX W. R., Civ. Rub 538 ; Mohan Ram Jha v. Sib Dutt Singh and 
others , VIII B. L. R., 230 (Act VII (B. C.) of 1868); Joh( Lai v. 
Nnrsingh Narain Singh and others , IV W. R., Act X, Rub 5, and 
Khunu and othei's v. Aodal Singh and others , VIII W. R., Civ. Rul. 
511 (Sale of land not within Collector’s jurisdiction); and see Naw&b 
Sftlhi Nazir Ali Khan v. Ujiidhyaram Khan , X Moo. Ind. Ap. 540). 
The last case raised the question of fraud. The Civil Courts have 
jurisdiction to reverse a sale of a patni tenure made by the Revenue 
authorities, when the requirements of the law, Regulation YHI of 
1819, have not been complied with ( Krishno Mohm Saha m4 otter# V* 
Munshi Aftabudin Mahomed and other*0 VIII & L, ft, 134 ; 
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Beikanth Nath Singh and others v. Maharajah Dheraj Mahatah ChanA 
Bahadur and others , IX B. L. R. 87 ; Sarup Chandra Bhumick v. 
Rdjd Pertab Chandra Singh , VII YV. R. Civ. Rul. 219, and III R. C. 
and C. R. Civ. Rul. 148). As to the jurisdiction of the Civil Courts 
to reverse sales made by the Revenue authorities under Section 105, 
Act X of 1859, and under Act VIII (B. C.) of 1865, see Mea Jan 
Munshijy. Kurrirnamayi Debt/a , VIII B. L. R., A. C. 1 (Here the real 
tenant was not made a party to the suit for arrears of rent, in execution 
of the decree obtained in which the tenure was sold) ; Jan All v. Jan 
Ali Chnndhrt, I B. L. R., A. C. 56 (Fraud, &c.) ; Rattan Mani 
Dasi y. Kalikissen Chakravartti and others , W. R., 1862 — 1864, Spec. 
Nj. 147 ; Fran Bandhu Sirhar v. Sarbasandart Debya , III B. L. R. 
Civ. Ap. 52, Note ; Sadhan Chandra Bose v. Guru Char an Bose and 
others , VIII B. L. It. 6, note ; Haranund Dutt v. Ram Dhnn Sen 
W. R., Jan. — July, 1864, Act X Rul. 122; Mahomed Fazal v. 
Umakanth Sen , I W. R. Civ. Rul. 159; Jageshir Sakai v. Gopal 
Lai and another , XI W. R. 260 ; ^ Jaikissen Mukherji v. Ilarihar 
Mukherji , IX W. R. 286; Sarup Chandra Bhattaeharjya v. Kashishari 
Bast and others , VI W. R., Act X Rul. 55 ; Ram Sundar Paratnanick 
v. Prosonno Kumar Bose , V W. R., Act X Rul. 22. 

Under the provisions of section 1 1 of Act XI of 1859, when a recorded 
sharer of a joint estate, whose share consists 
of a specific portion of the land of the estate, 
desires to pay his share of the Government 
revenue separately, lie may submit to the 
Collector a written application to this e fleet, 
and the Collector is authorized^ to deal therewith. If, however, any 
recorded proprietor of the estate, whether the same be held in common 
tenancy or otherwise, object that the applicant has no right to the 
share claimed by him, or that his interest in the estate is less or other 
than that claimed by him, dr that the amount of revenue stated in the 
application to be payable on the share is not the true amount, the 
Collector shall refer the parties to the Civil Court, and shall suspend 
proceedings until the question at issue is judicially determined (sec- 
tion 12). If any such objection be made, and the Collector proceed 
notwithstanding to deal with the application for separation of shares, 
he acts without jurisdiction, and the Civil Court, on a suit being brought 
for this purpose, will set aside his proceedings ( Mu dan Mohun Mazim- 
dar v. Baistab Charan Mandal and others ; Puma Chandra Ganguli 
v. Madan Mohan Mazimdar , VI B. L. R. 617, note). The Civil Coftrt 
has jurisdiction to determine the right to a partition, though the partition 
itself must be carried out by the Collector (Mahsan Ali v. Nasam Ali, 
VI W. R. Civ. Rul. 15). In the case of liar Gobind Das and others 
Baroda Per sad Das , VI B. L. R. 615, an objection had been 
made on the part of th$ plaintiff, when a minor, to an application for 


Separation of Shares of 
Revenue-paying Estates : 
sections 11 and 12, Act XI 
of 1859. 
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Gopal Lai Tdkur , II Sev. 861 ; and distinguish Hira Lai Bakshi v. 
I\ lujkishore Mazimdar and others , W. R. Special Number 58, in which 
the Revenue Court was held to have jurisdiction, the simple question 
being whether one of two persons took a lease henami for another, or 
in other words, was an agent or principal in the transaction. Distinguish 
also j Bepin Behari Chaudhri v. Ram Chandra Rat and others , V B. 
L. R. 235) : — a suit for arrears of rent due on the lease o tolls on 
a canal ( Garland v. Rai Mohan JFIazrah, I W. II. Civ. Rul. 15) : — or on 
account of an indigo factory , the rent issuing out of the factory not 
the land ( Addit Chandra Pal and others v. Kamalakanth Pal and 
others , Marsh. Rep. 401) : — or for an iron mine ( Khalat Chandra 
Ghose v. Minto , I Jur. N. S. 426) : — or for a legal due or cess 1 pajabl^for 
the privilege of selling pan on hat days ( Harish Chandra Kundv. Gopal 
Barxa , III \V. R., Act X Rul. 158) : — a suit to recover rents wrong- 
fully collected by a person not the agent of the zemindar and having 
no authority from him ( Sithal Krishto Rai v. Gopinath Saha and 
others , Marsh. Rep. 465 ; Kadambini Dasi v. Bhagobati Churn Ghose 
and another , X W. II. 7): — a suit to assess alleged lakkeraj land on 
the ground that it is held under an invalid grant, «uch grant bearing 
date prior to 1st December, 1790 ( Murubhi Sahii v. Latu Kumar , 
W. It. Special Number 70) : — a suit for the ground-rent of the land 
occupied by a golah ( Dilawar Ali v. Debt Persad , XI \V. Ii. 203) : 
— for damages for the wanton destruction of trees, even though stipulated 
for in the habulyat (Naha Tar ini Dasi and others v. Gray , XI W* 
It. 7): — a suit for recovery of jxjssession by a lakherajdar against the 
zemindar in whose estate the alleged lakheraj land is situate, and who 
is averred to have illegally dispossesses the plaintiff (Guru Persad Ra ,* 
and others v. Nimei Churn Palshain, III W. It., Act X Rul. 5): — a 
suit for possession of an under-tenure by a person who had purchased 
the same and had never obtained any real possession, the title pur- 
chased being contested ( Raja Anandnath Rai Bahadur v. Janmajai 
Bishwass , VIII W. R. 240): — or for possession by a purchaser from a 
tenant whose right to transfer is denied by the zemindar ( Kanai Malta v. 
Debnath Rai, III W. R. Act X Rul, 161) *or for the recovery of posses- 
sion on expiry of assignment of land assigned for a term of years as secu- 
rity for a loan and as the means of its re-payment ( Kheter Mohan Pal v. 
Ram Kumar Pal, V W. R., Act X Rul. 2) : — or for the recovery of 
possession of a building used as a shop, and for rent thereof (Rain 
Churn Singh Khetri v. Meah Dhan Darzi , IV R. C. and C. R. 65): — a 
suit for the recovery of zemindari dak charges, though payable by the 
terms of a habulyat ( Rattan Manf Dasi and others v. Jotendro 
Mohun Takur , VI W. li. Act X Rul. 31 ; and see Saroda Sundari 
Debya v. Umachurn Sirkar , III W. R. S. C. C. Ref. 17): — a suit 

1 As to Revenue Courts having no jurisdiction in suits to recover cessea 
over and above the rent, see Atyo* Sahti v. Afomd 3m$k and another, X 
W* K. 267. 
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. against Shikmi taluhdars by the zemindar to compel the payment uf 
their share of the revenue , these taluks being separate from the zemin- 
dar’s estate on the Collector’s taujih , and the payment of revenue through 
him being merely a matter of convenience ( Chandra Kanth Chaki'avartti 
v. Jai Qopal Chakravartti and others , IV W. R. Act X Rul. 41 ; and 
see Sections 5, 6, and 7 of Bengal Regulation VIII of 1793): — a suit to 
set aside a decree obtained by fraud in the Revenue Court ( Angkor 
Lai Shaman t v. Qyanand Rai, VI W. R. Act X Rul. 11) : — a suit by 
the assignor of a lease against his assignee to recover the landlord’s rent 
which the former had to pay, the latter having agreed and failed to do 
so (Radha^Kishor Sirkar v. Jagarnath Rai Chandhri , V \V. R, Act X 
Rul. 721) : — where distraint is made by a person between whom and the 
defaulting tenant the relationship of landlord and tenant does not exist 
( Raushan v. Flholanath Dass, V \V. 11., Act X Rul. 67). 

Courts of fcmiall Causes in the Mofussil have jurisdiction if the de- 
fendant at the time of the commencement 
SmaUCJa uses' °* ^° Urt3 °* of tjie suit shall dwell or personally work for 

gain or carry on business within the local 
limits of the jurisdiction of such Court; or if the cause if action 
arose within the said local limits , and the defendant , at the time of the 
commencement of the suit , shall , by his servant or agent , carry on 
business or work for gain within those limits (Section 8, Act XI of 
1865). Where the cause of action arose within the local limits, but 
the defendant does not either personally or by his servant or agent 
carry on business or work for gain within such limits, it is dear that 
the ordinary Civil Court has, and the Court of Small Causes has 
not, jurisdiction. The distinction is not always attended to, more 
especially by Munsifs vested with Small Cause Court powers up to 
Rs. 50 under Section 29, Act VI of 1 «7 1 1 (and see III Mad. Rep. 
24). The suits cognizable by a Court of Small Causes are claims for 
money due on bond or other contract, or for rent other than the rent of 
land for which a suit may be brought in the Revenue Courts, 2 or for 
personal property, or for the value of such property, or for damages, 
when the debt, damage, or demand does not exceed in amount or value 
the sum of five huudred rupees. The Local Government may, however, 
extend the limit of pecuniary jurisdiction to an amount not exceeding 
one thousand rupees. These Courts have no jurisdiction on a balance 
of partnership account 3 unless the balance have been struck by the 

1 Where some of the defendants reside, hut other#* do not reside, within the lo^al 
jurisdiction, proceedings may be taken under Section 4, Act XXI II of 1801, to havo 
the case tried as against all the defendants ( Khoda Baksh Mtitri v. Beni Mandal 
and another , VI B. L. K. 719, note), 

* See Section 104, Act VIII (B. C.) of 1809. 

* The adjustment of an account, it may be observed, can be proved by oral 
evidence and need not necessarily be in writing {Purnima Chandhmin and others 
v. myanund Bohn and other*, W. B, Special Number 82 } a UB. Sup. Vol. 8 ; 
and see Section 59, post). 
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parties or their agents, nor for a share or part of a share under an • 
intestacy, nor for a legacy or part of a legacy under a will, nor for the 
recovery of damages on account of an alleged personal injury, unless 
actual pecuniary damage shall have resulted from the injury (Sections 6 
and 7, Act XT of 1865). 

On the construction of these sections a considerable number of cases 

have been decided. In the following suits it 

Cases in which they havo has been lleld that Courts of Small Causes 
jurisdiction. 

have jurisdiction, viz . — for the value of trees 
cut down and removed, even though the question of title had to be inci- 
dentally adjudicated upon (Raghuram Biswas and others v. Ram Chandra 
Dobay and another , Suth. S. C. C. Ref. 51, and B. L. R. Sup. Vol. F. B.f54 ; 
Sib Din Tewari v. Bakslii Ram Pertab Singh , W. R. Jan. — July, 1864, 
Mis. Rul. 3; Sambhu Chaudhri v. Combs , II W. R. Civ. Rul. 179; 
and see Kenny v. Amirudxn Mandat , Suth. S. C. C. Ref. 14; and 
Suhada Sundari Dehya v. Sarup Sheik , id. 17) : — so for the value of 
crops illegally removed ( Ram Jibuti Royi v. Shahuzadi Begum , IX W. R» 
336; but see Ammallu Animal v. Subhu Vadiyar , II Mad. Rep. 184): 
— in a suit by one of several joint owners of property against his co- 
sharers for his share of the profits ( Kandart Joadar v. Manik Joadar 
and another , Suth. S. C. C. Ref. 23; Jainarain Manji v. Madhu 
Sudhan Gorait, II W. II. Civ. Rul. 134): — in a suit by one co-owner 
for his share of the price of personal property sold without his con- 
sent or authority by another co-owner (Radhanatk Saha v. Kamint 
Sundari Dasi , 1 1 W. R. Civ. Rul. 37 ) : — in a suit for cattle or for the value 
of cattle (Suth. S. C. C. Ref. 117, and II W. li. S. C. C. Ref. 5) : 
— in a suit on an instalment -bond givei\ for arrears of rent (Raja Shatt 
Char an Ghosal v. Mahomed Ali ; Tarim Churn Rai v. Gopal Krishta 
Raiy ll W. R., S. C. C. Ref. 5, and Suth. S. C. C. Ref. 1 1 8): 
— in a suit to recover a thatch of less value than Rs. 500, such thatch 
being severed from the house and therefore movable property (j RdJ- 
• kumar Mnkhupadya v. Prannath Mukhapadya , VII B. L. R. App. 41): 
— in a suit to establish a right to movable property (of value less than 
Rs. 500) seized and sold in the execution of a decree, such suit being 
brought after the rejection of a claim under Section 246 of Act VIII 
of 1859 ( Umesh Chandra Bose v. Motion Mohan Sirkar, II W. R. 
Civ. Rul. 44) : — in a suit, on a contract for the payment of a stipulated 
monthly sum for the use of a path ( Uma Per sad Saha v. Shumsker 
Sirdar Mi h ter, IV VV. R. S. C. C. Ref. 10; see also Brice v. 
'foogood, V W. R. S. C. C. Ref. 18): — or for payment of a sum in 
consideration of which plaintiff agreed to let defendant tap his date 
trees and appropriate the produce for a single season ( Debnatk 
Ghose v. Pachu Mu la, VI W. R. Civ. Ref. 8):— when the amount 
claimed is within the limit of the Court’s pecuniary jurisdiction, 
although the bond on which the claim is made be fot a sum beyond 
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' such limit (Suki Manx Debya v. Bari Mohan Muhherji and othe?% 
V W. R. Civ. Ref. 6 ; and see IF. Kuppu Cheiii v. C. Chulambaba 
Mudaliy III Mad. Rep. O. J. 170 ; Ewart Latham Sp Co. v. Haji Ma- 
homed Seddik , III Bom. Rep. O. J. 133 ; and Anamha Naraiyanap - 
paiyan and others v. Ganapati Aiayan and others , II Mad. Rep. 469 ) : 
— where rents were assigned by way of mortgage for the liquidation of 
a bond-debt and the questions to be decided were as to the amount 
due on the bond and as to payment by means of the rents assigned 
( Mohima Chandra Muhherji v. It am Churn Rai , VI W. R. Civ. Ref. 
16 ): — so where a simple money decree is sought, although land be 
hypothecated by the bond upon which the claim is based ( Durhyar 
Rax v. Dulsingar Singh , XI \V. R. 367 ) : — in a suit by a zemindar 
against a patnidar for dak expenses { Maharajah Dheraj Mahtah 
Chandra Bahadur v. Raja Binod Chaudhri , VIII W. R. 517 ; 
Erskine v. Trilochan Chatter jt , IX W. R. 518 ): — in a suit to re- 
cover the purchase -money of land , the vendor having failed to com- 
plete the bargain ( Charu Khan v. Durga Manx , IX W. R. 498 ): 
— for mesne profits only, when no question of title or right arises 
{Ram Piyari Debya and another v. Dinanath Muhherji , II B. L. R., 
Short Notes xiii) : — for damages for a malicious prosecution , special 
pecuniary loss resulting therefrom being alleged ( Sitarraman and 
others v. Susa Pillui and another , II Mad. Rep. 254 ) : — for damages 
in consequence of an injunction, there having been no award of com- 
pensation under Section 96 , Act VIII of 1859 ( Nanda Kumar Saha v. 
Ganr Sankar and another , V B. L. R\ App. 4). 

In the following cases, on thp other hand, Courts of Small Causes 
have \een held to have no jurisdiction, viz.— 

Court^ have ^voUurbdk- wllCre a SCt * oft was P leaded which wa3 “ 
tion. excess of the amount cognizable by a Court 

of this kind, and which also constituted a 
claim for rent cognizable by the Revenue Courts {Kenny v. Nabin 
Chandra Bose , Suth. S. C. 0. Ref. 21) : — where, in a suit for a share 
of the rent of a house which formed but a portion of the joint property, 
it was pleaded that plaintiff was indebted to the defendant for money 
received on account of such joint property {Ram Kumar Chaudhri 
v. Shama Churn Chaudhri and others , Suth . S. C. C. Ref., 33 ) : — where 
the claim was for maintenance settled by a will, and involved long and 
intricate investigations {Tara Sundari Debya v. liar a Sundari Debya 
and others , Suth. S. G\ C. Ref. 66) : — so also where the right to fcl^e 
maintenance had already been established in the regular Civil Court 
and arrears thereof were claimed {Nabin Kali Debya v. Bindu 
Banhini Debya and others , V W. II., S. C. C. Ref. 6 ; and see Bhagwan 
Chandra Bose v. Bindu Bashini Dasi \ VI W. II. Civ. IIul. 286, 
ted Kamini Dost v. Bissonath Saha , IX W. II. 214): — in a suit for 
the half value of t he crop by a ryot who had sub-let his land on the 
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Condition that the sub-lessee should supply the seed and the labour, 
and give him half the crop when raised ; but otherwise, if the re- 
lation of master and servant merely was created by the contract 
( Srinath Dutt v. Dwari Dhaili , Suth. S. C. C. Ref. 113, and II W. R. 
S. C. C. Ref. 2; but see Garibula Poramanic v. Fakir Mahomed Kholu , 
X W. R. 203): — in a suit for the price of bricks carried away and 
for a declaration of title to half the real property ( Matharnath Gosh - 
wami v. Gobind Mai Goshicamt , IV W. R. Civ Rul. 58) : — in a suit for 
debt against a Military officer in a cantonment, where there was a Court 
of Requests (Abie Sait and others v. Arnott, II Mad. Rep. 439 ; Hosaini 
v. Lt. Dickenson , IX W. R. 112; but see Bastain v. Tire man, 2 Mad. 
Rep. 389) : — or against a native camp-follower ( Masirudin v. KJtdda 
Baksh , X W. R. 386): — or against the wife of a soldier (Keeffe v. 
Christie , V W. R. S. C. C. Ref. 21 ; and see the provisions of the latest 
Mutiny Act): — in a suit by one co-sharer of a revenue -paying estate 
to recover from another sharer his proportion of the Government 
revenue paid to save the estate from sale ( Madhii Siidhan Muzimdar 
and others v. Bindd Basint Dost and others , VI W. R. Civ. Ref. 15 ; 
Bramarup Gosivami v. Prannath Chaudhri and others, VII W. R. 17 ; 
Kalinath Rai, v. Nila- Ram Poramanic , VII W. R. 32; Ram 
Buksh Chittangco and another v. Madhu Sudhan Paul Chaudhri and 
others (Full Bench), VII W. R. 377, overruling Ram Maui Dast v. 
Piyari Mdhun Mazimdnr , VI W. II. Civ. Rul. 325): — for specific perform- 
ance of a contract (Nilkant Surma and others v, Bissen Basi and others , 
VI W. li. Civ. Rul. 322): — for contribution , where the right to recover 
is founded merely on a quasi -contract (Ram Baksh Chittangeo and 
another v. Madhii Sudhan Paul Chaudhri and others (Full Bench), VII 
W. R. 377 ; Sripati Rai v. Laharam Raiatid others , VII W. R. 384; 
Sabii Meaji v. Nurai Mulah and another , VII W. R. 386 ; Tamizudtn 
Mirdha v. Gaffur Khan , VII B. L. R. App. 40) : — for Salvage (Kishoi'e 
Singh and others v. Ganesh Mukerji , IX W. R. 252; and distinguish 
Grant and others v. Madhu Sudhan Singh and others , X W. R . 79) ; — in a 
suit to recover huts purchased at a sale in execution or the value thereof 
(Rahim Kant Ghose v. Mahubharat Nag and others , X W. R. 258; 
and see Natii Meah and others v. Nand Rani (Full Bench), VIII B. L. 

R. 508) -or for crops which have not been severed from the ground, for 
they are immovable property (Mahomed Sidimaun Valid Mahomed 
hhahbhai v. Satu Valad Ilarji , IV Mad Jur. 454; Gopal Chandra 
^ is was v. Ramjan Sirdar and another , V B. L. R. 194):— or for defama- 
tion of character, where there has not been any actual pecuniary loss 
(Bheirub Chandra Chnkravartti v. Mahendra Chandra ChakravartH, 
IV B. L. R. App. 59; Raj Chandra Chakravarttt and others v, 
Panchanan Surma Chaudhri , IV W. U, Civ. Rul. 7) : — or for pergonal 
injury, where no actual pecuniary loss has resulted thcrefo vm {Ali 
Baksh and another v. Sheikh Samirudin , IV B. I* R* *1). 
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The constitution of Courts of Small Causes in the Presidency Towns 
is regulated by Acts IX of 1850, XX of 
l857 ' XXVI of 1864, nnd VI (Boo, 0.) of 
18G4. The jurisdiction of these Courts, as 
enlarged by Act XXVI of 1864, now extends to the recovery of any 
debt, damage, or demand not ’exceeding the sum of one thousand 
rupees, and to all actions in respect thereof except suits for libel, 
slander, matters connected with the revenue or acts done under the 
authority of Government or of judicial officers, provided that the 
cause of action have arisen or the defendant at the time of bringing the 
action dwell or carry on business or personally work for gain within the 
local limits of the jurisdiction of the Court. When the sum to which 
the plaintiff is entitled exceeds one thousand rupees, he may abandon 
the excess in order to sue in the Court of Small Causes ; but, if the 
abandonment be not made beforehand and stated in the summons, the 
Court has no jurisdiction ( Gorachcuid Chandra Bose v. Charra 
Chandra Ghose, I Cor. Rep. 93). Where both parties agree by a 
memorandum signed by them or by their attorneys, these Courts have 
power to try any action in which the debt or damage claimed or value 
of the property in dispute, whether on balance of account or otherwise 
exceeds one thousand rupees (see Sections 2, 3, and 4 of Act XXVI 
of 1864, and Section 25 of Act IX of 1850). 

The regular Civil Courts beyond the local limits of the Presidency 
Towns have jurisdiction in all suits of a civil nature, with the exception 

of suits of which their cognizance is barred 
la/civilCourtsf theIJegl1 " an >’ Act (>t Parliament, or |, y ;uly Regula- 

tion o£ the Codes of Bengal, Madras, and 
Bombay, respectively, or by any Act of the Governor-General of India 
in Council 1 (Section 1, Act VIII of 1859, The Code of Civil 
Procedure). u Uhi jus, ihi remedinm" is the maxim of the law — where 
there is a right, there there is a remedy. “ If the plaintiff has a right,” 
said Lord Holt in the case of Ashby v. White" he must of necessity 
have a means to vindicate and maintain it, and a remedy, if lie is 
injured in the exercise or enjoyment of it ; and, indeed, it is a vain thing 
to imagine a right 2 without a remedy ; for want of right and want of 
remedy are reciprocal.” This language indicates broadly the two 
classes of cases in respect of which the Civil Courts have jurisdiction 


1 No mention is made ol the Acts of the Legislative Councils of Bengal, 
Madras, and Bombay. They were created by the Indian Councils’ Act, 1861, i. e 
two years alter the passing of the above section. Query. — Can the jurisdiction ol 
the* Civil Courts be barred by an Act of these local Legislatures ? 

2 “ Bight, — the capacity or power of exacting from another or others acts or 
forbearances, — is nearest to a true definition. For all these reasons I say that a 
party has a right, when another or others are bound or obliged by the law, to do 
or to forbear, towards or in regard qf him.” (Austin, Lecture XVI, Vol. I, 410, 
and see for other definitions page 411.) 
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viz.) (1) suits brought to vindicate, maintain, or enforce rights, and. 
(2) suits brought to obtain damages for injury in the exercise 
or enjoyment of rights. In respect of both classes the regular 
Civil Courts have jurisdiction, unless such jurisdiction have been 
expressly taken away by the Legislature, as, for example, in the 
case of those suits which are cognizable by the Revenue Courts only. 
That there is no precedent for a particular action is not an argument 
which should prevent a Civil Court from exercising its jurisdiction. 
“Where cases are new in their principle , there I admit/’ said Ashurst, 
J., in Pasley v. Freeman , 3 T. R. 63, “ that it is necessary to have 
recourse to legislative interposition in order to remedy the grievance ; but 
where the case is only new in the instance , and the only question is dpon 
the application of a principle recognized in the law to such new case, it 
will be just as competent to Courts of J ustice to apply the principle to any 
case that may arise two centuries hence as it was two centuries ago.** 
To enumerate all the cases in which, upon the application of these 
principles, 1 it has been held that the Civil Courts in India have juris- 
diction, would occupy more space than the design of the present work 
will afford. I shall, however, mention a few cases ir; which the doubt 
which formerly prevailed has been removed by recent decisions ; or 
which, by reason of their special importance, are deserving of special 
notice. Before doing so, however, it may be well to observe that all 
regular Civil Courts in India have full powers to afford a complete 
remedy in all cases which are within their cognizance ; and that the 
distinction between Common Law and Equity, which in England has 
created two separate sets of tribunals, in one of which at least a complete 
remedy too often is not to be had, i^is no existence in India. The 

regular Civil Courts have been held to have 

Some cases in which the jurisdiction to entertain a suit for declaration 
Regular Civil Courts have ' A . ry . . . . . . 

jurisdiction. that an alleged Hindu marriage is invalid 

(Aunjona Da si v. Prahhul Chandra Ghose 
and others , VI B. L. R. 243) : — or for the restitution of conjugal rights 
( Munshi Bazlur Rahim v. Shamsunissa Begum , XI Moo. In. Ap„ 
553; Chilian Bibi v. Amir Chand , VI W. R. Civ. Rul. 105): — or for 
restitution to caste ( Ram Kanth v. Ram Lochun Acharjya , p. 535 of 
the Rep. of the Ben. S. D. A. for 1859; Sonaula Kolal v. Mahassan 
Kolaly p. 541 of Rep. of Ben. S. D. A. for 1848 ; Gopal Garain v. 
Garain , VIII W R. Civ. Rul. 299) : — or for a declaration of exclusive 
right to the privilege of administering purohetam or religious service to 
pilgrims resorting to a slirine, such right being: capable of alienation or 
delegation, and being in the nature of a proprietary right ( Sunkur 
Bharti Sivami v. Sulha Lingaya Char anti) III Moo. In. Ap. 198) : or 

1 The student is recommended to read, in connection with what has been said 
above, the case of Ashby v. White and others, and Mr. Smith’s Note thereto. 
I Leading Cases, 210. 
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in respect of a right to offerings collected at shrines or temples (Rani 
Sadat Kaur v. Jawalla Persad , p. 720 of Rep. of Ben. S. D. A. for 
1861 ; Madhabi Panda and another v. Budx Maha Pathur , p. 1820 of 
Vol. II of Ben. S. D. A. Rep. for 1856): — for a share of the fees 
obtained by a joint family of purohits on the ground that a partnership 
existed between the plaintiff and defendants, or that they are bound by 
a contract express or implied to share their earnings ( Magju 
Pandaen v. Ramdyal Tewari and others , VIII B. L. R. 50 ; Khcdru 
Ojha and another v. Mussamat Deo Ram Kumar , V W. R. Civ. 
Rul. 222 ; Becharam Banerji v. Srimati Tahur Muni Debija , VIII 
B. L. R. 53, Note, and X W. R. 114; Jawahir Misscr v. Bhagu 
Micser, p. 362 of Ben. S. D. A. Rep. for 1857): — for damages for 
mere verbal abuse, which may injure or outrage the feelings (Gaur 
Chandra Patitandi v. Clay, VIII W. R. Civ. Rul. 256 ; Kali Kumar 
Mittra v. Ramgati Bhattacharjy a and another , VI B. L. R. App. 99; 
Sheikh Takx v. Sheikh Khoshdel Bisicass , VI W. R Civ. Rul. 151 ; 
Mulct Gholam Hosen v. Bar Gobind Dass , I W. R. Civ. Rul. 19): — - 
for damages against a Magistrate who has not acted reasonably, carefully 
and circumspectly in the discharge of his duties ( Vinayak Divikar v. 
Bai Itcha , III Bom. Rep. 36) : — nor with good faith ( Vinayak Divakar 
v. Armstrong, III Bom. Rep. 47): — for damages in respect of an act 
which amounts to a criminal offence , although no criminal prosecution 
have been instituted, there being no Act of the Legislature which bars 
the cognizance of such a suit and the Civil Courts not being at liberty 
to act upon their own notions of policy (Shama Churn Bose v. Bhola 
Nath Butt, VI W. R. Civ. Ref. 9; but see as to the High Court 
on its original side, Kunamal v. Sarna Raur, II Jur. N. S. 187): — to 
recover money obtained by extortion ( Ratngafi Dass v. Gholam Ahmed 
Khondkar and others, W. R. Special Number 85): — to set aside a 
registered mortgage-deed and have it declared a forgery, the alleged 
registration being held to cast a cloud on plaintiff’s title and depreciate 
the value of his property (Fakir Chand v. Takur Singh , VII B. L. R. 
614): — for maintenance by a Hindu wife notwithstanding the provisions 
of the Code of Criminal Procedure in this behalf, — see Chap. XL1, 
Sections 536 — 538, Act X of 1872 — (Lalla Goptnath v. Mussamat Jtian 
Kuar , VI W. R. Civ. Rul. 57):— in a suit against Government for the 
wrongful dismissal of one of its servants (Hughes v. The Secretary of 
State for India in Council , VII B. L. R. 688): — in a suit to recover 
money paid in satisfaction of a decree otherwise than into Court, the 
decree-holder not having certified the payment to the Court anci 
having sued out execution notwithstanding (Gunumani Dost v. Pran~ 
kishorl Dost (Full Bench) V B. L. II. 223, overruling Jamir Mandal 
v. Brojonath Chakravartti, Suth. 8. C. C. Ref. 73, and Alamja Bibi v. 
Gurii Chum Rai % III W. It. S. C, C. Ref 3; see also Safari Mandal 
v* Wazir Mandle^ VI W. R., Civ. Itef. 29, and Bhagomn Tanti v. 
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separation of shares made by two persons. This objection alleged, 
amongst other things, that plaintiff was the proprietor of a four-anna 
joint share. If this allegation were true, the persons who had applied 
for separation of shares could not be sharers, whose shares consisted of 
a specific portion of the land of the estate. The objection, therefore, 
went to the very foundation of the Collector's jurisdiction. It was 
rejected on the ground that the plaintiff was not recorded as*a sharer 
in the Collector's rent-roll. The plaintiff then brought a suit in the 
Civil Court for a declaration of his title and share and to set aside 
the proceedings of the Collector. It was held that he was entitled to 
the redress which he sought; and it was observed that otherwise the 
plaintiff would be without a remedy, the Collector being unable, as<the 
law stands, to afford any remedy, as the plaintiff was not a recorded 
sharer. 

The Civil Court has no jurisdiction to entertain a suit brought 
against the Court of Wards (see Bengal 
Court of Wards. Regulation X of 1793, and Act IV (B. C.) of 

1870) to restrain that Court from carrying 
into effect an order passed by the Board of Revenug directing that a 
minor be sent to Calcutta to be educated at the Wards' Institution , the 
interposition of the Civil Court being claimed on the ground that the 
minor’s health would be seriously injured by his being brought to Cal- 
cutta, and that the Board of Revenue had no authority to reverse an 
order made by the Commissioner as to the place where the minor should 
be educated (77 ie Collector of Birhhum v. Mandakini Dehya f W. R., 
Jan. — July, 1864, Civ. Rul. 332). The Civil Courts have no power to 
question or interfere with arrangements made by the Court of Wards 
as to the remuneration of a manager of an estate under its charge 
( Rani Sharat Sundari Dehya v. The Collector of Maimansingh , VII 
W. R. Civ. Rul. 221). The High Court refused to interfere to restrain 
the same Court in the matter of the bestowal in marriage of a female 
minor ( Oajddhar Persad Narain Singh, Petitioner, V W. R. Mis. 
Ap. 41). A certificate of administration granted by the Civil Court^ 
appointing a guardian under Act XL of 1858, cannot debar the Court 
of Wards from taking the infant and the estate under its management, 
when legally empowered so to do ( Madhu Sudhan Singh v. The 
Collector of Midnapore, B. L. R., Sup. Vol. 199). 

In a suit brought for the redemption of certain land from mortgage, 
the defendants pleaded that they had been in possession for upwards 
ot twenty years under two deeds of absolute sale. The plaintiffs 
alleged that the real transaction was a mortgage by way of conditional 
sale for securing the sum of Rs. 4,000 with interest, and they relied 
upon an ihrarnama or deed to this effect, and of even date with the 
deeds of sale. The defendants had previously, in 1863, brought % suit 
for arrears of rent of 37 bigas against one of the plaintiffs, who had 

T 
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► successfully contended that these 37 bigas formed a portion of 75 
bigas % part of the whole estate, which he and the other alleged mort- 
gagors were, under a particular stipulation in the ikrarnama , entitled to 
hold rent-free. The Deputy Collector in the suit for arrears of rent 
had tried the question of the validity of the ikrarnama , and had decided 
that the real transaction was not an absolute sale but a mortgage. In 
the redQpiption suit, it was sought to use this judgment of the Deputy 
Collector as an estoppel between the parties, and the Agra High Court 
gave eflect to it as such. An appeal was preferred to the Privy Council, 
and their Lordships, in reversing the decree of the High Court, observed 
as follows: “The judgment of the High Court is founded solely 
upon the omission of the Judge below to give due weight to the 
fact that the ikrarnama had been declared to be valid and genuine by 

the Deputy Collector, and it treats that finding 
as res judicata between the parties. But, if 
the judgment of the Deputy Collector had 
been final in the matter before him, his incidental finding that the 
ikrarnama was a valid instrument would not be conclusive between 
the parties in the jpresent litigation: for the question before him was 
not the issue now raised between the parties ; and his decision was not that 
of a Court competent to adjudicate on a question of title . lie had only 
a special jurisdiction to try summary suits for the recovery of rent • 
The eadem causa petemli, and judgment of a Court of competent or con- 
current jurisdiction , are both wanting here” (Khagauli Singh v. Ilosein 
Baksh Khan , VII B. L. R. 673). At to the decisions of the Revenue 
Courts not being conclusive on the question of title, see also Dhonei 
Mandal v. Arif Maiulal and p ikers, IX W. R. 306 ; Ram Chandra 
Gupto v. Bhagabati Debya, I A W . R., Act X Rul. 85; Pogosc and 
another v. The Collector of Sylhet and others , XII W. R. 150. 

A decision by a Revenue Court under clause 6, section 23, 'Act X 
of 1859, turns merely on the question of illegal dispossession 1 and is 
not a bar to a regular suit in the Civil Court to try the question of title 
( Surji Kant Ilai v. For fang, I In. Jur. N. S. 382). An order of the 
Revenue Court refusing assistance under section 25, Act X of 1859, 
in ejecting a ryot or farmer is not a bar to a civil suit (Gokul 
Chandra v, Alt Mahomed , X W. R. 6); nor will an order under the 
same section granting such assistance be a bar ( Arnanat Ali Chraudhri 
v. Mosen Ali , II B. L. R. App. 36 ; see also Jlari Nath Das v. 
Tarachand Sirkar and another , X VV. II. 295, and Madan Mohun 


1 la fact, the question to be tried under this clause is exactly the same as may bo 
tried under section 15, Act XIV of 1859. Such question must, however, ariso 
between a ryot, farmer, x>r tenant, and the person entitled to receive rent for the 
land : otherwise the Revenue Conrt has no jurisdiction. Query , — Have the Civil 
Courts a concurrent jurisdiction in such cases, under section 15, Act XIV of 1859? 
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Rai v. Gour Manx Gupto , B. L. R., Sup. Vol. F. B 31). In fact, an 
order passed under this section lias in no respect the force of a judgment 
or decree ( Philip v. Sibxiath Moitra, B. L. R., Sup. Vol. F. B. 21 ; 
see also Kishen Jiban Rai v. W. Ramey, III W. R. Civ. Rul. 205). 
Proceedings under section 27, Act X of 1859, for the registry of taluks 
and other tenures are not proceedings in a suit so as to be a bar to a 
regular suit in the Civil Court ( Chandra Naruin Ghose v. Kasinath 
Rai Chaudhri, IV B. L. R., F. B. 43, overruling Mahomed Nhr Buksk 
v. Mohan Chandra Poddar and others , VI W. R. Act X, Rul. 67 ; also 
Madhab Chandra Pal v. Hills , I B. L. It. Civ. Rul. 175; X W. It. 
197). But proceedings under section 28, Act X of 1859, to dispossess 
persons claiming to hold land free of revenue are a suit, from the 
decision of the Collector in which an appeal lies to the District Judge 


Lakheraj Lands. 


( Bishambhar Misser and others v. Ganpat Misser, B. L. It. Sup. Vol. 
F. B. 5). This section is concerned with alleged lakheraj lands, the 

tenure of which is said to be invalid by reason 
of the grant being made after the 1st Decem- 
ber, 1790 (See s. 10, Ben. Reg. XIX of 1793: Murubhi Sahit v. Latu 
Kumar alias Dyebutti Kumar and others, W. It. Special Number 70 ; 
Mahdrani Inderjit Kuniear v. Chohu Sahu, W. It. Special Number 81, 
and B. L. R. Sup. Vol. F. B. 1, and Sheikh Sahcb AU and others v. Lalla 
Biseshur Lai, I W. R. Civ. Rul. 111). In respect of these alleged 
lakheraj grants, the Revenue Courts and the Civil Courts have a concur- 
rent jurisdiction ( Sonaton Ghose and others v. Mulct Abdul Ferar , II 
W. It. Civ. Rul. 91 ; B. L. R. Sup. Vol. F. B. 109; approved by the Privy 
Council in Harihar Muhhapadya v. Madab Chandra Baba, and Nab a 
Krishno Mukhopadya v. Kailass Chandra Battachatjya, VIII 13. L. It. 
576), A suit for the enhancement of t\ie rent of land used for building 
purposes is cognizable by the Civil Courts only, and the Revenue Courts 
have no jurisdiction ( Ram Durga S undart Dasi v. Bibi Amdatannissa , 
B. L. It. 101 (Full Bench); Church v. Ram Tonu Saha and others, 
XI VV. It. 547). Where a suit for the enhancement of the rent of 

such lauds had been brought in the Civil 

Konl of Lands occupied Court uu d C r the provisions of Act VIII 
with Buildings. 1 

(B. C.) of 1869, although upon a notice 

served under the provisions of Act X of 1859, it was held that the 
Civil Court had jurisdiction (Brajanath Kundu Chaudhri and others 
v. Lowther, IX B. L. It. 121). Whether a suit to recover the arrears 
of rent of land occupied by buildings can be tried by the Revenue 
Courts is a question not wholly free from difficulty. In the case ot 
Mathnranath Kundu v. Campbell, IX B. L. R. 115, note, Norman, J. 
said, “If the principal subject of the demise, that for which substantially 
the rent is reserved, is land, I think it matters not that the value is 
increased by houses or other buildings standing . upon the land. This 
Court so held in Tarini Per sad Ghose v, Bengal Jndigo Com - 
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party" (II W. R., Act X Rul. 9). u . . . . On the other hand 5 

where the principal subject of occupation is a building or buildings, 
when the rent is substantially the price of the use and occupation 
of such building or buildings, the land on which the buildings stand 
being a merely subordinate matter, it may well be that the rent for 
such buildings cannot be truly described as ‘the rent of land either 
kheraji or lakkerdj' The cases of Maharaja Dherdj Mahtab Chand 
Bahadur v. Makand Ballabh Bose, 1 Bipro Das Dey v. Woollen? and 
Hart Mahun Sirkar v. Moncrieff fall apparently within this class 
of cases.” In the first of the three cases here referred to, the demise 
was that of a bazar , and the rent issued out of the buildings as well 
as the land. Similarly, in the last case of the three the demise included 
arhdts , ghdts, hats and bazars . See also Watson Co, v. Gabind 
Chandra Muzimdar , W. R., Jan. — July, 1864, Act X Rul. 46 ; Kali 
Kishen Bishwas v. Srimati Janki , VIII W. II. Civ. Rul. 250; Rani 
Sumomayi v. Blumhardt , IX W. R. Civ. Rul. 552 ; Ram Churn Singh 
Ketri v. Meadham Darzi , VIII W. R. Civ. Rul. 90 ; Kali Mohan C h ot- 
ter ji v. Kali Krishna Rai Chaudhri , II B. L. R. App. 39; and Shal - 
gram v. Mussamat Kabxran , III B. L. R. 61. The result of these 
cases may, perhaps be said to be this, that, where the demise originally 
included the buildings as well as the land, the Revenue Courts have no 
jurisdiction to try a suit for arrears of the rent so reserved. Where, 
however, the demise was originally that of the land only, the subsequent 
erection by the tenant of buildings thereupon, out of which buildings 
no portion of the rent payable to the landlord issues, ought not to have 
the effect of altering th e forum. 

A suit to recover possession of land with mesne profits from a person 
alleged to be a trespasser by rqKson of his having refused to surrender 
the land after the determination of his tenancy, is one in which the 

Civil Courts have jurisdiction, and a plea by 
the defendant that he is in respect of part 
of the lands a permanent ryot does not affect 
the question (Uari Nath Das v. Asmat Alt , 
Ram Lochan Das v. Mangle Sheikh , W. R. 
Jan. — July, 1864, Act X Rul. 3 ; Rum G opal Muzimdar v. Sanders, 
I W. R. Civ. Rul. 139; Ram Chand v. Chandi Churn Dass , id, 161 ; 
Rai XJdit Narain Singh v. Ram Saran Rai , id, 221 ; Bidhubudin 
Mukherji v. Durga Mant Debya , II W. R. Civ. Rul. 157; Makujil 
Nashya v. Dakar Mahomed , id, 52 ; Pir Mahomed and another v. 
Chandrabatx Chaudhrain and others , VII W. Ii. Civ. Rul. 155; Padt 
Manx Dasx v. Jholla Pally and others , id, 283 ; Sirbeshir Dey and 


Suits to recover posses- 
sion of Land with Mesne 
Profits. 

VI B. L. R. App. 118; 


1 IX n. L. R. App. 13. 

* i W. K. Civ. kul. m. 


* IX B. L, K. App. n. 
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others v. Fakir Mahomed , id. 243 ; Tarachand Targar v. Loknath Dutt 
and other s, VII W. R. 414 ; Hari Nath Das v. Asmat Ali , VI B. L. R. 
App. 118). 

A suit for declaration of title under a maurasi lease is cognizable by 
the Civil not by the Revenue Courts ( Bissamhher Boit v. Okur Panday , 
IV W. R. Civ. Rul. 105). A suit by the purchaser of a transferable 
tenure for a declaration of his title and to recover possession is cog- 
nizable by the Civil not by the Revenue Court: and generally Vhere a 
person claiming a tenure sets out his title 

Where title in Dispute, and seeks to have his right declared and 
Mesne Profits. possession given him in pursuance ot that 

title, the Civil Court has jurisdiction, whether 
there is a claim for mesne profits or not {Guru Das s Rai v. Bishtu 
Churn Bhattacharjya and others , VII W. R. Civ. Rul. 187 (Full 
Bench); Nobin Kishan Mukherji v. Sib Persad P attack, VIII 
W. R. Civ. llul. 96; Raja Anundnath Rai Bahadur v. Janmajai 
Biswas , id. 240 ; Lalji Sahu and others v. Bhagwan Dass , id. 337 ; 
D honed Mandal v. Arif Mandat , IX W. R. 306 ; Taranatk Bhattu- 
charjya v. Obhai Cham Haidar and others , VII W. It. 471 ; Bani 
Madhub Banerji v. Jai Kisseii Mukherji , IV W. R.* Act X Rul. 17 
(Here the relation of landlord and tenant was expressly denied) ; 
Seodan Singh v. Sithal Singh , N-W-P. S. D. A. Rep. for 1865, 
p. 282). The Civil Court has jurisdiction in a suit brought by a 
zemindar to try the question of the mokurreri title set up by tenants, 
who, being ousted by him, had recovered possession under section 23, Act 
X of 1859 {Lalla Qokul Persad v. Raja Rajendro Kishnore Singh , 
W. R., Jan. — July, 1864, Act X Rul. 4 ; and see Umachurn Dutt 
v. Beckwith , V W. R., Act X Rul. 3). \ 

A suit by one of several co- proprietors entitled to rent against 
his co-proprietors to recover his share of the rents collected by them, 
must be brought in the Civil Court (Sub'll Singh v. Mita Singh , 
W. R., Jan. — July, 1864, Act X Rul. 12; Lalla Isri Persad v. 

* Stuart, id. 28; Syud Heider Ali v, Amrit Chaudhri , id. 42; Syud 

Sharafat Ali v. Sheikh Ramzan , id. 53): 

Suit against a C °-P™- and so also a suit by one eo-sharer for tbe 
reut. rent of land held by another co-sharer ( Mittar 

Lall Sahu v. Sheikh Nadar , I W. R. Civ, 
Rul., 53). But a suit by a lumberdar for bis share of the profits 
against another lumberdar in the North-West Provinces is cognizable 
by the Revcnu^ Court under Act XIV of 1863 ( Mahomed Gou$ 
v. Mussamat Kariman Nissa y I N-W-P. Rep., Rev. Rul. 52; 
and see also Zahal Dass v. Balmokand , N-W-P. S. D. A. Rep. for 
1864. p. 592). 

In order to see whether the Civil or the Revenue Court has juris- 
diction, the cause of action stated in the plaint and the remedy sought 
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by the plaintiff, and not the defence set up by the defendant, are, as 

a general rule, to be looked to ( Watson 
Sr Co . v. Hedger , W. R., Jan.— -July, 1864, 
Act X Rul. 25 ; Nobin Chandra liai 
Chaudhri v. Bhowani Persad Hass , id. 52 ; Gobind Chandra Mazim - 
dar v. Bissambheri Dasi , II W. R., Act X Rul. 5 ; Hari Nath Das 
v. Asryat All , VI B. L. R. App. 118; Dayal Chandra Ghose v. 
Dwarkanath Mifra, W. R. Special Number 47). When the suit is 
brought in the Revenue Court on an allegation of the existence of 
the relation of landlord and tenant, and this relation is denied, the 
Court should first judicially decide the issue so raised and take 
jurisdiction accordingly ( Hari Persad Mali v. Kunjo Behari Saha 
and others , W. R. Special N umber 29). 

The decision of the Revenue Courts is final and conclusive on 
matters which fall properly within their jurisdiction and which form 
the subject of a suit judicially tried, and in which an appeal lies to 
the District Judge (Umachu.ni Dutt v. J. Beckwith , I R. C. and C. 
R. Civ. Rul. 58 and V W. 11., ActX Rul. 3 ; Sonatun liai and another v. 
Ananda Kumar JMukherji and others , II B. L. R. App. 31), u It 
is clear that the Judge had no power, as a Court of original juris- 
diction, to try the question whether the rent was due or how mu eh 
was due, because that jurisdiction was taken away from the ordinary 
Courts of Judicature by Act X of 1859, and transferred to the 
Revenue Courts, and they were made the sole and exclusive Courts for the 
purpose of trying suits for rent.” Mmsumat Edan v. Mussamat Bechan , 
VIII W. R. Civ. Rul. 175, and II Jm\ N. S., 2(54 : see also Tehnitni 
Gaura Kumari v. The Bengal (f>al Company , V B. L. It. 667, note). 

In the following cases the Revenue Courts were held to have 
jurisdiction: — Where abatement of rent was 
claimed as also a refund of excess rents 
paid for land said to have been diluviuted — 
(Barry v. Abdul Ali, W. It., Jan. — July, 1864, 
Act X Rul. 64; but see Madhab Chandra Bidya Rattan v. Tara 
Sandari Gupti , II W. It , Act X Rul. 92): — where a refund was 
sought of so much of the rent as issued out “a portion of the land 
demised, the possession of which the plain till alleged had not been 
given to him ( Sarba Chandra Dans v. IJmanand liai , XI W. R. 
412; and see Prosanno May l Dasi v. Sundar Kumari De by «, 11 W. 
R., Act X Rul. 30 ) : — a suit for arrears of the rent of a hdt y the land 
upon which the hat was established being the subject of the demise 
( Oaitri Debya v. Tahur Dass, W. It., Jan. — July, 1864, Act X Rul. 78) : — 
a suit for arrears of rent brought against the surety of the lessee (Bhuban 
Mohun alias Prolad Sandyal v. Bhuleo Sandari Debt Chnudhrain , 
VIII W. R. 452) : — suit to cancel a lease on account of the breach of 
the conditions thereof, and for arrears of rent (liani Be tsar i Kumari v. 


Other cases in which 
Revenue Courts have Ju- 
risdiction. 
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Subran Singh , II W. R., Act X Rul. 12; Bam Chandra Dutt v. Din- 
diyal Paramanick, id. 16): — for abatement of the rent of a patni taluk 
( [Ramnarain Banerjt and others v. Jay a Krishna Mukerjl , B. L, R. Sup. 
Vol. F. B. 70 ; Man Garobini Dasi v. Khetar Chandra Ghose, II W. 
R., Act X Rul. 47): — for arrears of rent assigned in a suit by the 
assignee ( Kishan Kumar Mitter v. Mahesh Chandra Bancrji, W. R., 
J an . — July, 1864, Act X Rul. 3 ; Shama Sundari Dasi and ethers v. 
Bindabun Chandra Muzumdar , Marsh. Rep. 199; see also Ashuiosh 
Chakravartti tr. Bani Madhub Mukherji , V W. R., Act X, Rul. 34) • 

so when payment to the assignee was pleaded to a suit by the land- 
lord ( Puma Chandra Rai v. Nand Lai Ghose and others , VII W. R. 
25) : — where the defence was that the tenant had lent money to his 
landlord on a bond which stipulated that a portion of the rent should 
be applied in satisfaction of this debt ( Mussamat Edan v. Mussamat 
Bachan , Marsh. Rep. 409 ; Eshan Chandra Sen v. Kenaram Ghose and 
others , XII W. R. 381) : — in a suit for an illegal distress upon an under- 
tenant by the superior landlord of his lessor ( Gholam All v. Nanda Za, 
Marsh. Rep. 264) : — for the value of a number of mangoes , which it 
was stipulated in the habulyat should be supplied yearly, such stipu- 
lation being held to be really for the payment of a part of the rent 
in kind (Naha Tar ini Dasi and others v. Gray , XL W. R. 7) : — for 
the rent of land held in excess of the demise, there being no express 
contract in a written lease defining the lands to which the tenancy 
extended ( Sham Jah v. Durga Rai and, others , VTl \V. II. 122; see also 
Raj Mohan Bose v. Issue Chandra .Saha, VI W. R., Act X Rul. 19): — 
for a kabiilyat for a fishery ( Kailnss Chandra Dcy v. Jai Narain Jalua 
and others , VII W. R. 193): — or to enhance, the rent of a i fishery (Par an 
Santra v. Tajudin , V \V. R., Act X Ruft 20): — a suit for the recovery 
of possession by a ryot having a right tif occupancy, illegally ejected 
by his zemindar ( Ram Bhajan Bhakat v. Ketai Ram Chaudhri and 
othei's, VI W. II., Act X Rul. 21 ; Khajah Asanula v. Abhni Chandra 
, Rai, XIII Moo. In. Ap. 317) : — or to recover possession of land with a 
hut upon it, the hut being a mere appendage and matter of accident, 
( Matingini Deist v. llaradhun Dass , V W. R., Act X Rul. 60). 

In the following eiles it has been decided that the Civil and not 
die Revenue Courts have jurisdiction: 

Cases in which the Civil Where plaintiff sued to eject the defendant 

Courts have jurisdiction. as ft trespasser and the defendant pleaded 

that he was the plaintifFs tenant ( Nabin 
Chandra Rai Chaudhri v. B haw ant Persad Dass , W. R., Jan. — July, 
1864, Act X Rul,, 52; Gabind Chandra Majamdar v. Bissambherx 
Dasi , II W. R. Act X Rul. 5):— where one ryot sued another ryot 
for possession , and the zemindar had nothing to say to the case, except 
that he was called as a witness ( Radhanath Majimdar v. Parikhit Badri k 
W. R. Jan.— July, 1864, Act X Rul. 60; Kali Dass Banerjfv, Bonomah 
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Dass, id. 61 ; Magazal Hosen v. Jasudak Ali Khan , id. 89 ; Watson 
Co. v. Lai Mahomed Bishwass, Sev. Aug. — Dec. 1863,p. 217 ; TelaJt 
Chand Osteal v. Goar Chandra Saha , II YV. R., Act X Rul, 100): and 
generally when the dispossession is the act not of the landlord but 
of a third party (Mussmnat Amirta v. Nanda Kishore , III N-YV-P. 
Rep. 333 ; Mahomed Jakhi v. Gopi Rai and others, X YV. II. 5) (Here 
the landlord was made a co-defendant with third parties), and so 
Srikant Chaudri v. Kitabudin Sirdar and others, X YV. R. 49; Magnt 
Rai v. Lai Khunt Lai, VI YY r . R., Act X Rul. 19): — a suit for a per- 
petual pattah ( Kailash Chandra Dey v. Kailash Chandra Sen, YV. R., 
Jan.—: - July, 1864, Act X Rul. 94) : — where the right to collect rents as a 
sharer or joint owner of the estate is the point in issue ( Hara Chandra 
Rai v. Ahhai Chandra Sirkar , II YV. R., Act X, Rul. 72) : — 
a suit for specific performance of the conditions of a lease (Abdul 
Gani v. Gudri Rai, III N-YV-P. Rep. 192; Ahmad Khan v. Massa - 
mat Giimani Begum, II N-YY f -P. Rep. Civ. Rul. 181 ; Madhab Chan- 
dra Sirkar v. Benod Mohan Chaudhrain, II Sev. 752): — or of an agree- 
ment to give a lease ( Bharat Chandra Sen v. Achim-u-din, II R. C. 
and C. R. 207) :~or for the restoration of the land to its original condi- 
tion by the removal of trees planted contrary to the terms of the 
demise ( Johna Singh v. Neaz Begum, III N-YV-P. Rep. 183) : — 
or for a declaration of a ryot’s right to cut and make use of trees on 
the borders of his holding ( Padua v. Mahamed Jala Asadula, II 
N-YY^-P. Rep. Civ. Rul. 217) : — a suit for declaration of right to the 
produce of trees planted by a person whose interest the plaintiff had 
purchased ( Ramzanali v. Syud Anwar Ali, XI YV. R. 52) : — a suit 
to enforce an alleged right to ( ereet golahs at certain ghats arid collect 
dues from persons using them: (Furlong v. Jahari Lai, Marsh. Rep. 
194): — a suit to set aside a *lease as being granted ivithout authority 
( Taj ah Mahomed Pardhan v. Jagendra Deb Raikat, VIII YV. It., Act 
X Rul. 368) : — a suit having for its object the relinquishment of a 
lease taken for a definite term on the ground that the lessee was induced 
to take it by fraud and misrepresentation ( B ho lanath Khan and others 
v. Ram Sirkar, VII YV. It. Civ. Rul. 62): — or for damages under 
similar circumstances ( Nxlmanx Singh and otMrs v. Issur Chandra 
Ghosal, IX YV. It. 92): — or to set aside a kubulyat on the ground that 
it is a forgery ( Shah Mahamud Lashkar v. Pahar Khan, Marsh. Rep. 
496 ): — and so as to a pattah (Kabirudin v. Kissan Dhun ChakravartH , 
III YV. R. Civ. Rul. 309) where it was sought to make a person lia- 
ble for the rent of a tenure on the allegation that i.< was purchased 
benami for him, that he had a beneficial or equitable interest therein, and 
was in equity liable for the rent (Prasanna Khmar Paul Chaudhri 
v. Kailass Chandra Paul Chaudhri , II Jur. N. 8. 327; VIII YV. R. 
Civ. Rul. 428 ; V R. C. and C. It., Act X Rul. 2 ; see also Kishan 
Bhutan Misrain v. Hickey f Xl YV. R, 406, and Mahomed Kadir v. 
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• Oobind Chandra Rai y IX W. R. 210). A Full Bench of the Madras* 
High Court have ruled, on the contrary, that such a suit is not 
maintainable ( Arunachella Pillai v. Appavu Pillai , III Mad. Rep. 
188). 

The Civil tribunals have no jurisdiction to entertain a suit brought 
to obtain a declaration of right to the mem- 

Cases in which the Civil bership of a somaj or society, exclusion there- 
diction, a ^ S ^ aVG ^ ^ Ur * S from not affecting any right of property nor 
bringing deprivation of caste ( Sadharam Patar 
v. Sadharam and others y III B. L. R. 91 ; Jai Chandra Sirdar and 
another v. Rainchurn and others , VI W. R. Civ. Rul. 325) -or for 
declaration of a right to be summoned to all marriages and to receive 
a present of pan from the members of a particular community ( Ram 
Qatri Bishwass v. Mahadeo Banick , p. 64 of Rep. of Ben. S. D. A. 
for 1850) : — or for declaration of right to be shaved by the village barber 
( Phaguna Nayi v. Menei Matha^ p. 465 of Rep. of Ben. S. D. A. 
for 1854) : — or for a right to offerings made by jujmans to the purohit 
or family priest, such offerings being of a personal nature and the 
jujmans being at liberty to select their own purohit^Ramakant Surma 
and others v. Oohind Chand Surma , p. 398 of Ben. S. D. A. Rep. 
for 1852; JLalla and others v. Ganeshi , p, 509 of N.-W.-P. S. D. A. 
Rep. for 1856; Rudarman Misser v. Damudar Misser , I Hay’s Reports 
365 ; and see Nobin Chandra Dutt v. Madhab Chandra Mandat \ V W. Ii. 
Civ. Rul. 225) : — for damages against a Magistrate acting judicially and 
with jurisdiction, although carelessly and irregularly (The Collector of 
Hughli and lstoar Chandra Mittra v. Taraknath Mukhapadya , VII B. 
L. R. 449, and see Act XVIII of 1S50J: — for the re-instatement of a 
Ghatwal. who has been dismissed by the Volice authorities, in the lands 
which he formerly held as Ghatwal ( Debi Narain Si?igh v. Srikishen Sen 
and the Collector of Birbhum x I VV. R. Civ. Rul. 321) : for compensation 
for loss sustained in consequence of a private jeri'y being resumed by 
• Government and made a public ferry, Ben. Reg. VI of 1819 providing 
specially therefor ( The Collector of Patna v. Ramanath Takur and 
others , Full Bench, VII W. R. Civ. Rul. 191) : — or where the act com- 
plained of is an act of State done by the Government, as a Sovereign 
power (Bast India Company v. Kamachi Boye Sahiba , Suth. Priv. 
Coun, Ap. 373). 

By Section 5 of Act VIH of 1859 the Civil Courts have jurisdiction, 
if in the case of suits for land or other immovable property such land 
or # property shall be situate within the limits to which their respective 
local jurisdictions may extend, and in all other cases if the cause of 
action shall have arisen, or the defendant at 
of “- ky change tb e time of the commencement of the suit 
shall dwell or personally work for gain, within 
such limits. Under Section 6 of the same Act the High Court, and in 

A# 
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some cases the District J udge, has power to transfer cases instituted in 
one Court to another Court, which acquires jurisdiction from such order 
of transfer. So, where portions of the same immovable property are 
situate in different local jurisdictions, the High Court in the case of 
property situate in more districts than one, and the District Judge in 
the case of property situate within the local limits of different Courts 
in the same district, can make an order for the trial of the suit as 
regards the whole property by any one of such Courts (Sections 11, 12, 
and 13). When land has been demarcated by the Survey Authorities 
as belonging to a particular district, it belongs de facto to that district, 
and all suits concerning it must be brought in the Courts having juris- 
diction in such district; nor is this rule affected by the fact that the 
very object of the suit is to have the land declared to be part of an 
estate belonging to another district, and so to be situate within another 
local jurisdiction ( Srinatk Duit Chaudhri v. Durga Das Rai Chaudhri , 
Suth. Rep., Jan. — July, 1864, p. 360; Radha Madhub Banerji v. Raja 
Damudar Singh Audhaj , id. p. 369; Sham Kanth Lahori Chaudhri v. 
Bhagirutti Chaudhrain and others , Hay’s Reports, p. 485 ; Kali Kumar 
Mukherji v. The Maharajah of Burdwan , V W. R. Civ. Rul. 39. But 
see Radha Persad Singh v. Ram Jewan Singh and others , XI W. R. 389). 

The ordinary original civil jurisdiction of the Calcutta High Court 
extends to suits of every description arising 
Courts 3 ^ 01100 ° f thC Hlgh w,t k ,n Hmits declared and prescribed by 
the proclamation fixing the limits of Calcutta, 
issued by the Governor- General in Council on the 10th September 1794 
A. or such other local limits as rnsfy from time to time be declared 
and prescribed by any law made by competent Legislative authority for 
India, if, in the case of suits uor land or other immovable property, 
such land or property shall be situated, or in all other cases if the cause 
of action shall have arisen either wholly, or, in case the leave of the 
Court shall have been first obtained , in part , within the local limits 
above-mentioned, or if the defendant at the time of the commencement 
of the suit shall dwell or carry on business, or personally work for gain 
within such limits (Sections 11 and 12 of the Letters Patent of 1865). 
Where leave is required, if such leave be not obtained previous to 
institution, the Court has no jurisdiction (S. M, Jagadamba Dasi v. 
S. M. Padmamani Dasi , VI B L. R. 686 ; Harjxban Das and others v, 
Bhagwan Das , VII B. L. R. 103). In the exercise of its extraordinary 
civil jurisdiction it has power to remove and try any suit being or 
falling within the jurisdiction of any Court, subject tol its superintend- 
ence (Section 13, id). The Madras and Bombay High Courts have 
ordinary original civil jurisdiction within the local limits of the Presi- 
dency Towns of Madras and Bombay, respectively ; and have similar 
extraordinary original civil jurisdiction. The High Court for the 
North-Western Provinces has no ordinary original civil jurisdiction, 
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but has similar extraordinary original civil jurisdiction (see the Letters’ 
Patent of these Courts, respectively). 

It is a rule in England that nothing shall be intended to be out of the 
jurisdiction of a superior Court but that 
risdictlon 1 ^^ 011 &S t0 specially appears to be so, and that 

nothing is intended to be within the juris- 
diction of an inferior Court but that which is expressly* alleged. 
Where, therefore, it appears upon the face of the proceedings that an 
inferior Court has jurisdiction, it will be presumed that the proceedings 
are regular ; but if it do not so appear, — if it appear affirmatively that 
the inferior Court has no jurisdiction, or, if it be left in doubt whether it 
has jurisdiction or not, — no such presumption will be made. It is neces- 
sary, therefore, for a party, who relies upon the decision of an inferior 
tribunal, to be prepared to show that the proceedings were within the 
jurisdiction of the Court. 1 This rule as to jurisdiction has been quoted 
and folllowed in India (see the Queen v. Nabadwip Goswami , per Peacock, 
C.J., I B. L. R., Or. Crim. 30), The High Courts or Courts occupying 
a similar position in the Panj&b, Oudh, &c , are probabiy the only Courts 
wh^h in India could be regarded as superior Courts yithin the rule. 

The consent of parties will not give a Court a jurisdiction which it 
does not otherwise possess ( Kadambini Dasi and others v. Durga 
Chum Dutt , Marsh. Rep. 4). The jurisdiction of a Court to entertain 
and decide upon a cause of action depends upon the nature of the claim 
put forward by the plaintiff as his cause of action, and the matter 
involved in it; and does not depend.upon what the defendant may please 
to assert by way of defence. It may turn out at a trial that the subject 
of contest between the plaintiff and the defendant is not properly 
represented by the form in which the plairfciff has chosen to put his claim: 
but the occurrence of that contingency \jll only render the plaintiff's 
suit liable to be dismissed as not proved ; it will not affect the juris- 
diction under which the suit, as brought by the plaintiff, fell (Chandra 
Kumar Mandal and others v. Bakir Ali Khan , IX W. R. Civ. Rul. 598), 

II. In the second place the judgment, in order to be conclusive, must 
have been given directly on the point. The 

Judgment must have word “ directly” is not used in the second 
been directly on the point. J 

section of the Code of Civil Procedure, bu$ 

there can be no doubt that this essential portion of the rule also applies in 

India. The observations of the Lords of the Privy Council in the case 

* See Peacock vJ Bell, 1 Saunder s Rep., by Williams, 74 ; Cosset v. Howard^ 
10 Adolphus and Ellis* Queen’s Bench Rep. 453 ,* Kinning v. Buchanan, 8 Common 
Bench Rep. 286 ; Dempster v. Purnell , 4 Scott’s New Rep. 39 ; and Stanton v. 
Styles, 6 Welaby, Hurlstone, and Gordon’s Rep. 583. Tbe jurisdiction Of an 
inferior Court, il it do not plainly appear, may be inferred by fair and necessary 
intendment (In the matter of the Commissioners for the improvement qf the Town qf 
Calcutta, I Boul, Hep, 565)* 
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'quoted above page 172, extend to the whole of the rule : and in the words 
of Lord Chief Justice DeGrey, “ neither the judgment of a concurrent 
or exclusive jurisdiction is evidence of any matter ivhich came collater- 
ally in question , though within their jurisdiction , nor of any matter inci- 
dentally cognizable , nor of any matter to be inferred by argument from 
the judgment." A sued B for the price of goods sold, for which B had 
before p&id and obtained a receipt, which he was, however, unable to 
find. B was, therefore, compelled to pay the money over again. Hav- 
ing afterwards found the receipt, he brought an action against A to 
recover back the money so paid. It was held that the action would 
not lie ( Marriot v. Hampton , 7 Term Reports 269 ; and see 2 Smith’s 
Leading Cases, 356). Where a landlord sued his tenant for a kabuliyat 
at an enhanced rate of rent, and the latter pleaded that he was not a 
ryot but a talilkdar , and therefore not liable to enhancement, and the 
Revenue Court decided the question thus raised as incidental to the real 
point at issue as to the kabuliyat ; and the tenant brought a suit in the 
Civil Court and obtained a decree declaratory of his rights as a talilkdar , 
and then sued in the Revenue Court for abatement of rent, it was held 
that the previous decision of this Court was not a bar to the trial o^fhe 
abatement suit. “ It cannot be said,” it was observed, “because a Court 
of competent jurisdiction, in deciding upon a particular subject-matter, 
thought it necessary to go into collateral facts for the purposes of that 
decision, that the opinion of that Court on those collateral facts is 
conclusively binding in a subsequent suit which relates to a different 
subject-matter.” ( Mahdu Ram Dey v. Beidonath Dass and others , IX W 
R. Civ. Rul. 592.) A sued B in the regular Civil Court to recover dam- 
ages for the taking away by the latter of some mangoes which grew on 
land to which A set up a righ * The question of title thus raised was 
tried incidentally in the suif^for damages and decided in favour of A. 
B subsequently brought a suit against A for a declaration of right and 
confirmation of possession, to set aside a survey award and to have a 
takbast map amended. “It is clear,” said Peacock, C.J., “that the # 
cause of action to recover damages for the mangoes, and a suit brought 
to have a declaration of right, and to set aside a takbast proceeding, are 
not the same ; and the plaintiff is not barred by Section 2, Act VIII of 
1859. Nor is he estopped by the decision in the suit relating to the 
mangoes upon a point which came collaterally in issue. It is contended 
that in that suit the plaintiff paid the stamp-duty upon a valuation not 
merely of che mangoes, which he sought to recover, but of the 
lands which he did not seek to recover. But ’the fact of fhe 
plaintiff’s having paid a higher stamp-duty in that suit than he was 
by law bound to pay, cannot affect the rights of the parties in the 
present suit ( Mahima Chandra Ckakravartti v. Raj Kumar Chakra • 
partii) I B. L. R., A. C, 4). Here it will be observed that the regular 
Civil Court (it was a Munsif’s Court) would have had jurisdiction in 
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.the first case to try the title to the land if the value thereof were 
within the pecuniary limits of its jurisdiction ; and the decision on the 
question of title was held not to have the force of an estoppel in 
the second case, because it had been given upon a collateral point. In 
the case of Raghuram Biswas and others v. Ram Chandra Dobey and 
another , Suth. S. C. 0. Ref. 51, which was a suit to recover damages 
for the value of some mangoe trees cut down and removed by the 
defendant, it was held by a Full Bench that a Court of Small Causes 
could try the question of the title to the land as an incidental question, 
the decision of which was necessary to the adjudication on the claim 
for damages ; but it was remarked that the judgment on this point 
would not be conclusive except so far as regarded the right to the 
damages claimed. Here the point, besides being a collateral one, was 
also one which the Court of Small Causes had no jurisdiction to try 
definitively. So where in a suit for rent the defendant pleaded a bond 
authorizing him to appropriate a certain portion of his rent in reduction 
of the amount due to him under the bond, the decision of the 
Revenue Court as to the genuineness of the bond was held not 
U be a bar to the trial of the same question by the Civil Court in a 
suit on the bond between the same parties, the Revenue Court not 
being a Court having jurisdiction concurrent with that of the Civil 
Court to decide the question. “ It is unnecessary for me, “ said 
Peacock, C.J.,” to determine whether the matter did or did not come 
collaterally in question before the Collector. If it were necessary 
for me to determine that question I should say that it did. But I 
think it unnecessary to determine that question, because it is clear 
that the Courts are not Courts of concurrent jurisdiction (Massamat 
Edan v. Massamat Bechan , VIII VVk R. Civ. Rul. 175, and II Jur. 
N. S. 264 ; and see also Kkagauli v. Hosen Baksh Khaiiy VII 

B. L. R. 680, quoted ante , p. 178; Raw Chandra Gupto v. Bhagobati 
Debya , II W. R., Act. X., Rul. 85— Incidental decision of lahheraj 
title by the Revenue Courts). 

HI. In the third place, the judgment is conclusive only between 
the same parties, or (as the second section 

Judgment conclusive 0 f the Code of Civil Procedure adds) be- 
dr their privies. tween parties under whom they claim. “ The 

verdict ought to be between the same parties, 
because otherwise a man might be bound by a decision, who had not 
the liberty to Icross-examine ; and nothing can be more contrary to 
natural justice than that a man should be injured by a determination 
that he, or those under tvhom he claims , was not at liberty to con- 
trovert.” 1 There is, however, no hardship in holding that a man shall 
be bound by that which would have bound those under whom he 
claims quoad the subject-matter of the claim ; for qui smtit commodum 


* Buller’s Nisi Prius, 288* 



198 


PARTIES IN DIFFERENT CHARACTERS* [s. 40 . 

rS entire debet et onus ,* and no man can, except in certain cases excepted, 
by the Statute Law and the law merchant, transfer to another a better 
right than^he himself possesses. 8 

A decision for or against a man in one capacity, as for example, in 
a representative character, will not have the force of res judicata for 
or against him when suing or sued in a wholly distinct capacity. A suit 
for possesion of immovable property with mesne profits brought against A 
and her father, and subsequently revived against A as her father’s repre- 
sentative, was decreed against A in her representative capacity and dis- 
missed as against her in her individual capacity. The decree- holder, in 
order to realize the mesne profits, attached and sold A’s own prijjtte pro- 
perty notwithstaading her objections. In a suit by A for cancellation of 
this sale and for confirmation of possession of this her private property, 
it was held that A was not, in her individual capacity, a party to the 
suit in which execution had issued, and that she was entitled to 
maintain this action ( Sheikh Wahid Ali v. Massamut Jamayi> 
II B. L. R., F. B., 74; see also Haris Chandra Gnpto v. Srimati 
Shashi Mala Guptt , VI B. L. R. 721). A Hindu female, who had 
succeeded to her father’s estate, transferred it to her grand-daughter 
by a deed in the nature of a release, reserving maintenance and 
other advantages to the donor. Subsequently, having quarrelled with 
the grand-daughter, she brought a suit to set aside this deed on the 
ground of non-performance of the conditions. While the case was 
pending in appeal, the plaintiff died, and the rcversionci's were 
admitted to conduct the appeal in Jier stead. The grand-daughter 
subsequently died, and one of these reversioners sued to recover the 
property by right of inheritance from the alienor’s father. It was 
held that he was not estopped \y the judgment in the previous case, 
for that the reversioners merel^ represented in that suit the interest 
of their predecessor, the lrfe- tenant ( Mussamat Raj Kuntvar v* 
Mussamat Inderjit Kunwar, V B, L. R. 586). So a suit by a rever- 
sioner (who was the heir presumptive after the widow in possession) 
to set aside a sale of the widow’s life-estate is no bar to a suit 
by the same person after her death to establish his rights as reversioner 
( Durga Chum v. Kasi Chandra Moitri , Marsh. Rep. 539). As to 
whether a plaintiff can show that the defendant on the record was 
really acting benami for him, and as to how far a decree is conclusive 
not only as to the rights of the parties but as to the character in 
which they sue, see Bhawahal Singh v. Maharaja Rajendra Pratab 
Sahai, V B. L. R. 321. * 

A Hindi! widow fully represents the estate, and the reversionary 
heirs are, in the absence of fraud or collu- 
sion, bound by judgments obtained against 


1 “ He who feels the advantage ought also to feel the burden.” 
• 2 Smith’s Leading Cases, 664. 
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her (Kattama Natchiar v. Rajd Mutu Vijaya Raganadha Bodha 1 
Guru Swamy Periya Odaya Taver (the Shivagunga case), IX 
Moo. In Ap. 539; Goluck Mani Debya v. Digamber De^IIBoul. 
Rep. 193; Nobin Chandra Chakravartti v. Issur Chandra Chakra - 
vartti and others (Full Bench), IX W. R. Civ. Rul. 505). A man 
died leaving two sons, A and B ; and his property was taken pos- 
session of by C, who claimed under a will alleged to h&ve been 
made by him. A brought a suit against 0 to set aside the will, and 
made B a pro forma defendant. This suit was dismissed, the will being 
found to be genuine. B subsequently brought a suit against C to 
recover his share, as heir to the deceased ; and it was held that this suit 
was not estopped by the judgment in the former suit in which AVas 
plaintiff. It was observed that B could not, in any manner, have availed 
himself of the decree in that suit to enforce his claim to a share 
of the inheritance; that he could not have appealed from that decree; 
and that he was, therefore, in no way bound by the findings of the 
Court therein ( Nobin Chandra Muztmdar v. Mukta Sundari Debya 
and others VII B. L. R. App. 38). It will be observed that, 
thougli A and B were in the first suit arrayed on different sides, their 
interests were not adverse : see also Price v. Khilat Chandra Ghose 
V B. L. R. App. 50. With these cases may well be contrasted, 
Deoki Nandan Rai v. Kali Persad and others, VIII W. R. Civ. Rul. 366, 
in which a certain estate, the joint property of A, B, C, D, and E, having 
been sold for arrears of revenue, the surplus sale-proceeds were in 
deposit in the Government Treasufry. In execution of a decree obtained 
against A and B jointly, their share in these sale-proceeds in deposit 
was sold and purchased by K, who bi ought a suit against A and B as 
principal defendants, making C, D, an\E pro forma ( ikhteatan ) or 
precautionary defendants*, to have it decreed that he was entitled to 
draw the share (of the money in deposit) which he had purchased. 
K obtained a decree without any qualification as to the rights of C, 
D, and E in the share, which he had claimed as belonging to A and B. 
C subsequently sued K. to establish a mortgage over the whole estate and 
a lien in respect thereof upon the very sale proceeds for which K had 
obtained a decree. It was held that C was estopped by the decree in 
the first suit. It was observed that, if C's claim were well-founded, 
it would have constituted a good defence to the action brought by K 
against C and others ; and that it was C’s own fault if he did not set 
iy> that defence lit that time. It may be added that the interests of O 
and K were clearly opposed in the first suit, and that C could have 
appealed against the decree passed therein ; see also Nawab Mahomed 
Aminudin Khan v. Mozaffer Hose in Kha% V B. L. R., P. C n WO. 1 
Iu the case of Ram Tanu Acharjya v. Kammal Lochan Rai and another 


1 See the passage quoted from the Earl qf Bandon v. Becker, poet, p» 238* 
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(Ill B. lu R. App. 87) a landlord sued his tenant and the tenant’s 
surety in the Revenue Court for rent, the surety being made a nominal 
party merely, and the decree being passed against the tenant alone. He 
afterwards sued the surety in the Civil Court on the surety-bond 
which had been executed by him. It was decided that this second 
suit was not barred by the decree of the Revenue Court It was 
observed that in that Court “no issue was raised as to the surety’s 
liability, and no decree was pronounced against him.” The plaintiff was, 
however, held not entitled to recover the costs of the suit in the Revenue 
Court. A person who purchased a patni taluk at a sale held under 
Bengal Regulation VIII of 1819, was held to be bound by a decree 
passed against the former patnidar (Tara Per sad Mittra v. Ram 
Nrising Mittra , VI B. L. R. App. 5). As to purchasers of estates 
sold for arrears of Government revenue, see ante , p. 97. 

Under English law a judgment against one or more of several joint 
wrong-doers or joint contractors, will, even though unexecuted, be a 
bar to a suit against the remaining ones. Where there are two or more 
joint and several debtors, a judgment recovered with satisfaction against 
any one or more of them will be a bar to an action against the others, 
but this will not be so if the judgment have not been satisfied. 
Whether these principles ought to be applied in the Courts in India is 
a question which, so far as I am aware, has not been decided. It may, 
however, be observed that they do not depend upon anything technical 
in the English system, and there is, therefore, no very obvious reason 
why they should not be applied to Indian cases. 1 
IV. Lastly, the judgment is conclusive only upon the same matter. 

The second Section of the Code of Civil 

only upoif the sa^Tmatter! Pr °W? ute * U3in S di,lercnt language, speaks 

of £ aits “ brought on a cause of action , 3 
which shall have been heard and determined ,” 8fc. “ There are material 
points of distinction,” said Vice-Chancellor Knight Bruce, in a passage 
which has been often quoted, 3 “between the system of pleading of 
the English Courts of Common Law and those of other Courts of 
Justice. But it is, I think, to be recollected, that the rule against 
re-agitating matter adjudicated is subject generally to this restriction , 

1 See King v. II oar e, 13 Meeson and Welsby’s Hep, 494 ; Morgan v. Price , 

4 Welsby, Hurlstonc, and Gordon’s Kep. 019 ; Broom's Legal Maxims, 329—881$ 
and Trower’a Law ol Debtor and Creditor, p. 95. Head, also, Sections 40 to 45 of 
the Indian Contract Act, IX of 1872. j 

* See the meaning ol “ cause of action ” discussed in DeSousa v. Colel^ ift 
Mad. Kep. 384 ; Harjiban Das* v. Bhagwan Dost , VII B. L. K. 102 ; and Babu 
Mohan Lai Bhaya Gyal v. Lachman Lai , V B, L. K. 673. 

• Barrs v . Jackson , X Younge and Collycr’s Chancery Cases, 585. The Vice- 
Chancellor’s judgment was reversed on appeal; but, as Mr. Smith remarks 
<11 4-eading Cases, 678), the principles laid down in the judgment are wholly 
untouched by the reversal* 
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that, however essential the establishment of particular facts may be, 
to the soundness of a judicial decision , however it may proceed on 
them as established , and however binding and conclusive tfe decision 
may, as to its immediate and direct object, be, those facts a\ not all 
necessarily established conclusively between the parties, and that either 
may again litigate them for any other purpose as to which they may 
come in question ; provided the immediate object of the decision be not 
attempted to be withdrawn from its operation , so as to defeat its direct 
object . This limitation to the rule appears to me, generally speaking, to 
be consistent ivith reason and convenience, and not opposed to authority 

Where it is doubtful whether the second suit is brought upon the 
same cause of action, 1 it is a useful though not an infallible tesj to 
"see whether the same evidence would sustain both actions, and what 
was the particular poiut or matter determined in the former action.* 
In order to the latter, the plaint, the issues, and the judgment may 
all be properly considered.' 1 A judgment in each species of action 4 
is final only for its own purpose and object, and quoad the subject- 
matter adjudicated upon, and no further ; for instance, a judgment for 
the plaintiff in trespass affirms a right of possession to be, as between 
the plaintiff and defendant, in the plaintiff at the tilne of the trespass 
committed, but, in a subsequent ejectment between the same parties* 
would not be conclusive with respect to the general right of property. 
So a judgment under Section 15, Act XIV of 1859, would show merely 
that the plaintiff in that suit was entitled to recover possession as 
having been ousted otherwise than by due course of law, but it would 
not be conclusive as to title in a subsequent suit between the same 
parties. In fact, it somewhat resembles a judgment in ejectment under 
English law, by which the pluiutilf obta : ns possession of the lauds but 
does not acquire any title thereto, exccqt such as he previously had. 
If, therefore, he had previously a zemitifcari interest in them, he is in 
as a zemindar; if he had a ryoti interest, he is iu as a ryot; and if 
he had no title at all, he is in as a trespasser, and will be liable to 
account for the profits to the legal owner. 

A claimed certain land as taufir or excess of her taluk . She sued B 
to recover it as such, and her suit was dismissed. She brought a second 
suit to recover possession of the same land alleging it to be an integral 
portion of her taluk, but the plea of res judicata was held to be good. 

1 In Allhusen vl Malyarejo, 3 L. R. (Q. B.) 313, Blackburn, J, defined ‘ cause 
«£ action 1 as used*in Section 18 of the Common Law Procedure Act, 1852, to mean 
“all the facts which together constitute the plaintiffs right to maintain the 
action.” See Day’s Common Law Practice, pp. 15, 20. 

* See Broom’s Legal Maxima, p. 832, and cases there cited, 

• See V. B. L. R. 672. 

4 This refers to the different kinds of action which exist under English proce^ 
dura, bat thick are unknown to the procedure of the Indian Mofussil 

b a 
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, Phear, J. said, 44 It is true that the title to possession on which the 
plaintiff now relies is different from that which she set up in the suit in 
1854. Ir the present suit, she claims the land as being part of her 
taluk, waile in 1854 she maintained that this land was taufir , which she 
had reclaimed and occupied as proprietor of the taluk , and on that 
account was entitled, as against the defendants, to have settled with her 
by Government. But I think the difference in the title put forward does 
not change the cause of action within the meaning of Section 2 of Act 
VIII of 1859. The plain tiff’s cause of action, that which obliges her to 
seek the aid of a Court of Justice, is simply this, namely, that she is, as 
she alleges, wrongfully deprived by the defendants of the enjoyment by 
possession of certain land which she is entitled to have. It is for her at 
the trial to make out such a title to possession as will prevail against the 
defendants. If she omits to put forward her strongest title or her real 
title, so much the worse for her. The adjudication in the suit deter- 
mines as between her and the defendants not only the matter of the 
particular title which she sets up, but the actual right to possession at 
the date of the plaint by whatever title it might be capable of being 
then supported (Umatara Debt/ a v. Krishna Kamini Dasi and others , 
II B. L. II., A. C. 102, and X W. 11. 4*26). 

In connection with the latter portion of the above remarks may bo 
read Section 7 of Act VJII of 1859, which enacts as follows:— 44 Every 
suit shall include the whole of the claim arising out of the cause of 
action, but a plaintiff may relinquish any portion of his claim in order 
to bring the suit within the jurisdiction of any Court. If a plaintiff* 
relinquish or omit to sue for any portion of his claim, a suit for the por- 
tion so relinquished or omitted shall not afterwards be entertained. ” 
In the case of Abhiram Das y. Sriram Das and others (III B. L. It. 
421) the plaintiff sued to recover certain property alienated by two 
Hindu widows, alleging that tMe surviving widow was unchaste and that 
the deed of alienation was fraudulent. lie had before sued for the same 
property, alleging both widows to be dead and had failed. It was held 
that the second suit was not maintainable, Markby, J. observing^ 
44 With regard to the fraud in the habala , I think that was a matter 
which the plaintiff was bound to include in his former suit, for it would 
be distinctly splitting his cause of action if he was allowed to take that 
ground now for the first time.” It will be observed that in the two cases 
just quoted, that which was made the cause of action in the second suit 
was in existence and might have been put forward, wheti the first suit 
was brought. From these cases are distinguishable Cfhannu Lai Sahtl 
v. Manti Lai and others , V B. L . II. 220. Here A and B were joint 
owners of certain property. In the execution of one decree the interest 
of A was sold and purchased by C. In the execution of another decree 
the interests of A and B were sold and purchased by D. In a suit by 
A to have the sale to C set aside, A succeeded in the lower Court, but 
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on appeal a compromise was effected and the sale allowed to stand good. . 
P, relying upon his purchase, sued for possession of the shares of 
A and B, but obtained a decree for B’s share only, the Court *0 marking 
that so long as the sale of A’s share to C remained unreversedlD could 
not recover this share. D upon this brought a second suit to nave that 
sale reversed, and it was held that this suit could be maintained. 
Markby, J., referring to the two former cases, said, “ In both tl^se cases 
the plaintiff* had, at the time when the suit was first brought, a com- 
plete title to recover the property he sued for, the only difference was 
a difference in the way that title was to be established. Here the 
decision or order, by which the plaintiff’s suit as to A’s share was 
dismissed, was in effect that, so long as the defendant C held the i^de- 
certilieate, no other person could got a title to that property. It is to 
get rid of that very sale that the plaintiff 1 brings this suit.” It does 
not appear very clearly from the published report, whether, when I) 
brought his first suit, the decree of the lower Court reversing the sale 
in the suit between A and C was in force ; or whether C was a party to 
D’s first suit or any issue was deckled in that suit as between D and C. 

Whether arrears of rent for successive years are several and distinct 
causes of action, in respect of which separate suits may be instituted, is 
a point on which the decisions are conflicting. In the case of Rdjd Sato 
Churn Qhosnl v. Obliai Nand Dans, II W. R. Act X, Rul. 31, the 
question was decided in the affirmative: and this precedent was fol- 
lowed in Ram Sander Sen v. liristo Chandra Gupta and others , XYII 
W. R. 380. There are, however, two authorities to the contrary, r/r., 
Rani Bhobo Sundari v. B hag wan Chandra Muzimdar , lit R. J. & P. 
«T. Act X Rul. 14, and Nawab Syud Ahmed Alt v. Mrs . 1 E. M . Hay , 
JSuth. S. C. C. Ref. G3. 

In the case of Grimbly v. Aykroyd decided upon the 63rd Section 
of the English County Court Act, 3 the facts were as follow: — A rail- 
way contractor, the defendant, had given orders to a grocer, the 
plaintiff*, to supply with goods the workmen engaged on the works. A 
separate action was brought for the supplies to each workman^ but it 
was held that the demands could not be so split, and that the supplies 
to all the workmen should be included in a single suit. Pollock, C.B., 
said that the Judges were agreed that the section applied ‘‘to the cases 
of tradesmen’s bills, in which one item is connected with another in this 
sense, that the dealing is not intended to terminate with one contract, 
but to be continuous, so that one item, if not paid, shall be united with 
Another and form one entire demand.” It was elsewhere remarked of 
this case that there was one entire prevenient governing contract, of 
which the respective deliveries were merely the execution-— the over* 


* 1 Exchequer Rep., 479, and 17 Law Journal (N. S.), Exchequer, 157. 
» 9 & 10 Viet., Cap. 95. 
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c acts (see note to Dodd v. Wigley , 7 Common Bench Rep. 114*; 
Bonsey v. Wordsworth , 25 Law Journal, N. S., C. P. 205; and Wood y. 
Perry , 3 Exchequer Rep. 442). 

The pjea of res judicata will apply equally whether the relinquishment 
of a portion of the claim iu the fbrmer suit was a deliberate act or the 
result of accidental or involuntary omission ( Munshi Bazliir Rahim v. 
Shamsuyissa Begum , before the Privy Council on the 4th July, 1867, 
VIII W. It. P. C. 1*2 (This reverses the decision of the Calcutta High 
Court, to be found iu Marsh. Rep. 286); Oanesh Chandra Chaudhri and 
others v. Ram Kumar Chaudhri , III B. L. R. A. C., 265). Lands in 
respect of which there was one and the same cause of action were 
situated within the local jurisdictions of different Courts. A suit having 
been brought in respect of the lands in one jurisdiction, and a subsequent 
suit in respect of the lands in another jurisdiction, the latter was held 
not barred because the plaintiff bad not obtained sanction (sec ante 
p. 194) for the disposal of the whole claim by the Court in which the 
first suit was brought ( Takiir Per sad v. Kalika Persad and others , II 
N.-W.-P. Rep. 104). The Calcutta High Court has, however, decided 
directly the contrary in Jamuna 1 Oust Chaudhrdni v. Bama Sundari 
Dasl Chaudhrdni , II \V. R. Civ. Rul. 149, where it was observed that 
the effect of bringing two suits instead of one was to deprive the defend- 
ant of the right of appeal to the Privy Council, which she otherwise 
would have had. The widow of a deceased Mahomedan alienated differ- 
ent portions of her husband’s property to different persons at different 
times and by distinct conveyances. The other heirs brought a suit 
against the widow and one alienee to set aside the alienation of one 
portion. On their bringing a second suit against the widow and another 
alienee to set aside the alienation of another portion, Section 7 of the 
Code of Civil Procedure was pleaded; but it was decided that it did not 
apply. Although the plaintiffs sued under the same title, viz,, by 
inheritance, in both cases, it was held that each alienation under the 
circumstances constituted a separate cause of action ( Mussamat Jehan 
Bibi v. Saivak Ram and others , I N.-W.-P. Rep. Full Bench, 109). 
Having reference to Section 8 of the Code of Civil Procedure (see 
post, p. 209), it may be observed that, although the widow was here 
a party to both suits, the cause of action in the first suit was against 
the widow and one alienee , and the cause of action in the second 
suit was against the widow and another alienee . Not being causes 
of action against the same parties , it might be contended that they 
could not be joined even under the permissive provisions of Sec- 
tion 8 : and this seems to be the true ground of decision in Sabir 
Khan v. J Kali Boss Dey and others, I W. R. Civ. Rul. 199. Here 
A, B, C, and D were joint owners of a taluk . Default was made in pay- 
ment of the rent of 1264 B.S., and the taluh was in consequence sold. A 
had not been registered as a sharer, and when he applied to the Collector 
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for a share of the surplus sale-proceeds, which remained after satisfying 
the arrear for which the sale was made, the Collector required him to 
establish his interest in these proceeds by a Civil suit, and h<aaccord- 
ingly brought a suit against B, C, and D for this purpose and obtained 
a decree for a two-anna share of the surplus-sale proceeds. Resale the 
arrears of 1264 B.S., for which the taluk was sold, the zeminaar held 
decrees for the rent of 1263 B.S., which were also satisfied ou^of the 
sale-proceeds. A alleging that the rent on his share for 1263 had been 
paid, and that the arrears due by B, C, and D for that year had been 
satisfied out of the sale-proceeds, brought a second suit to recover the 
amount, in proportion to his share, by which the available sale-proceeds 
were diminished in consequence of the payment therefrom of the re^ts 
of 1263. It was contended that he should have included this in his 
former claim ; and, not having done so, that he was barred by Section 7. 
A had, however, purchased his two-anna share in 1265 at a sale in execu- 
tion of a decree. It was remarked that his remedy in the second suit 
might be not only against B, C, and D, but also against the former 
proprietor of the two-anna share, and also against the zemindar., 
The causes of action in the two suits not being, therefore, exactly 
against the same parties, the second suit was decided to be maintainable. 
See and distinguish Tar ini Persad Ghose v. K hud am an i Debt , Y B. 
L. R. 184, and XIII W. R. 261, in which the two suits were by the 
same plaintiff against the same defendant . Similar to the case of 
Mussamat Jehan Bibi quoted above is a Bombay case, viz,, Vithu and 
others v. Narain Dabhalkar (V Bom II. C. Rep. A. C, 30). Here 
a Hindu, whose share in an ancestral estate had been alienated by a 
co-proprietor to different persons, brought three suits simultaneously 
against the co-proprietor and the alienees to recover three distinct 
parcels of land. It was decided that, although the plaintiff had only 
one cause of action against the co-proprietbr, and therefore ought to 
have brought one suit against him, including all the alienees therein, or 
brought separate actions against the alienees and caused the proceedings 
in these suits to be stayed till the suit against the <jo- proprietor was 
determined, yet, inasmuch as the suits as against the co-proprietor 
were instituted simultaneously, the error in splitting up the claim against 
him did not affect the merits or the jurisdiction of the Court. 

The cause of action must have been heard coid determined in the 
former suit : otherwise there will be no estoppel. In Chandra Sekhar 
Deb Bat v. Durgendra Dob and others (111 W. R. Civ. Rul. 39), 
Aear, J. said: 44 In order to constitute a res judicata with regard to a 
plaintiff's claim, *it must have been raised by a previous suit in a Court 
competent tp entertain it, and been determined by the judgment of the 
Court in that suit ; or, if it never has been expressly raised in a pre- 
vious suit, it must be such as the plaintiff might and ought to have 
combined with the claim which was actually made and decided in such 
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suit if he ever intended to avail himself of it.” See also Saihap})a 
Chetti v. Rani Ktilanda Ruri Nachiyar % III Mad. H. C. Rep. 84 ; 
Udaiya jTevar v. Katana Nachiyar, II Mad. H. C. Rep. 131, and XI 
Moo. J^id. Ap. 50 ; and as to a defendant being concluded when he has 
omitte<j to put forward in his defence matter which he might and ought 
to hav6 put forward, if he ever intended to rely on it, see Mussamat 
Wafea v. Mussamat Sahib a, VIII W. R. 307, and Nafar Chandra 
Paul fchaudhri v. Lakhi Mam Debya and others , IX W. R. Civ. 
Sul. 300. A case compromised between the parties is not a case 
determined " ( Lakshmi Animal v. Tiharam Tovaji , I Mad. II. C. 
Sep. 240; Jenkins v. Robertson , I Law Rep. Scotch Appeals 117: 
but see Allason v. Stark , 9 Adolphus and Ellis’ Rep. 255, and the 
Earl of Hope toivn v. Ramsay , I Bell’s Appeal, C. 09) : — nor is a case 
summarily dismissed on a preliminary point without being tried on the 
merits (Shah hi Bewah and others v. Mehdi Mandat and others , 
IX W. R. Civ. Rul. 327 ; and see Ramnath Rai Chaudhri v. Bhagpat 
Mahapater , III W. R, Act. X Rul. 140, where the decision in the lirst 
case had turned on a technical point). A suit brought against several 
ryots and dismissed on the ground that they were not jointly liable is not a 
bar to the same ryots being sued separately ( Baba Tclahdari Sahu v. 
Baku Bisendra Narain Sahi and another , Hay’s Rep. 528 ; and see 
Telakdharz Sahuv . Bissendro Narain Sahi, Marsh. Rep. 418). Where 
the plaint aaked for possession and mesne profits, and no issue was raised 
and no point decided as to the right to mesne profits, a second suit to 
recover mesne profits was held to be maintainable ( Balum Bhntt v. 
Bhuban Lai and others , VI W. R. Civ. Rul. 78 ; and see Pratap Chan- 
dra Barua v. Rani Swamamayi , Full Bench, IV B. L. R. 113. The 
laches was here that of the Court not of the party — Actus curia ? nemi - 
nem gravabit). A suit dismissed in consequence of neither party appear- 
ing on the day fixed for hearing (see Section 110, Act VIII of 1 859) is not a 
bar to afresh suit: — so where a case has been remanded by an appellate 
Court and then dismissed for non-appearance of both parties ( Ragha - 
nath Singh v. Ramkumar Mandat, V B. L. R. App. 64): — but judgment 
passed against a plaintiff by default will be a bar (see Section 1 14, idem). 

In connection with this part of the subject may be considered Section 97 
of the Code of Civil Procedure, which is as follows : — u If the plaintiff at 
any time before final judgment satisfy the Court that there are suffi- 
cient grounds for permitting him to withdraw from the suit with liberty 
to bring a fresh suit for the same matter, it shall be competent to the 
Court to grant such permission on such terms as to costs or otherwise %n 
it may deem proper. In any such fresh suit the plain tffl shall be bound 
by the rules for the limitation of ac tions in the same manner os if the 
first suit had not been brought. If the plaintiff withdraw from the suit 
without such permission , he shall be precluded from bringing a fresh suit 
for the same matter . ” 
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On tliis point the following observations of tlieir Lordships of the 
Privy Council are important : — “ We have not been referred to any case, 
nor are we aware of any authority, which sanctions the exercise by the 
Country Courts of India of that power which Courts of Equitjtin this 
country occasionally exercise, of dismissing a suit with libertylto the 
plaintiff to bring a fresh suit for the same matter. Nor is what it tech- 
nically known in England as a non-suit known in those Courts. # There 
is a proceeding in those Court called a non-suit, which operates as a 
dismissal of the suit without barring the right of the party to litigate the 
matter in a fresh suit, but that seems to be limited to cases of misjoinder 
either of parties or of the matters in contest in the suit, to cases in 
which a material document has been rejected because it has not boqpe 
the proper stamp, and to cases in which there has been an erroneous 
valuation 1 of the subject of the suit. In all those cases the suit fails 
by reason of some point of form, but their Lordships arc aware of no 
case in which, upon an issue joined, and the party having failed to 
produce the evidence which he was bound to produce in support of 
that issue, liberty has been given to him to bring a second suit." 

( Watson v. The Collector of Raj shah i, XIII Moo. Ind. Ap. 170.) The 
“liberty to sue again,” which gave occasion to the above observations, 
had been given before Act VIII of 1859 came into operation ; but these 
observations are valuable as showing that, in the opinion of the highest 
Court of Appeal, there did not exist under the old system of procedure, 
and apart from the express provisions made by Section 97 of Act VIII 
of 1859, any right to withdraw from a suit once commenced, so as to 
retain the privilege of suing again on the same cause of action. Now it 
has been decided that Section 97 of Act VIII of 1859 does not apply 
to cases under ^ict X of 1859, 2 and it may, therefore, seem that such 
cases should be governed by the general remarks of their Lordships of 
the Privy Council which have been just quoted. It must, however, be 
observed that the Courts in India appear to regard the matter otherwise, 
# and to assume that, where Section 97 does not apply, a plaintiff is en- 
titled to withdraw and is not thereby prevented from suing .again ( Dayal 
Chandra Ghose and others v. Dwarkanath Missef and others ( Full 
Bench) Marsh. Rep. 148; Ram Charan Beisahh v. Mrs, R. Harvey , 
II B. L. R., Short Notes xii). These two cases are, however, not decisive 
on the point. In the first of them a compromise had been made, and 
Peacock, C. J. said— “As there is no law which precludes plaintiffs from 
bringing a fresh suit when they found that they were not to have the 

bfciefit of the compromise, they are entitled to sue;”— and the second case 
% 

1 In Dallahh Jogi v. Narain Lahlm , IV Bom, II. C. Rep. A. C. 110, it was 
decided that the rejection of a suit on the ground that it was improperly valued is 
not a bar to a fresh suit on the same cause of action. 

* Dayal Chandra Ghose and others v. Dwarkanath Misset and others, Marsh* 
Rep. 148 (Full Bench)# . 
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merely decided that the plaintiff could not be compelled to go on with 
the case, whether he wished or not, and was entitled to withdraw his 
claim from the consideration of the Court when he desired so to do/ 
Wher^ a person claimed under an instrument as a will, and then, the 
will bMng put in issue, deliberately elected to disclaim any title under 
the instrument as a will, and the case went off on other grounds, it was 
held that he could not afterwards institute a fresh suit for the purpose 
of establishing the will ( Odaya Taver v. Katama Natchiar , Zemindar of 
Shiva Ganga , XI Moo. Ind. Ap. 51). The decision in proceedings 
taken under Section 27 of Act X of 1859 in the Revenue Court to have 
the transfer of a tenure registered , J& not a bar to a Civil suit in the 
regular Courts ( Chandra Narain Gnose v. Kasiuath liai Chaudhri and 
others , IY B. L. R,, F. B., 43). 

Reading together Sections 2 and 7 of the Code of Civil Procedure, 
Act YIII of 1 859, it will be evident that where 
only 16 CaUS ° °* * ction there is a single or one and the same cause 

of action between the same parties, the plain- 
tiff* must include the whole of the claim arising out of that cause of 
action in a single suit. If he fail to do so, and afterwards bring a second 
suit against the ‘same parties or their privies for another portion of the 
claim, he will be estopped by the principle of res judicata. This prin- 
ciple is founded upon the legal maxim, “ Transit in re#i judicatam" — tlie 
cause of action has passed into matter of record, which is of a higher 
nature, and the inferior remedy is merged in the higher; as also upon 
the policy of the Law, which will not allow a man to be twice harassed in 
respect of the same matter — nemo debcl bis vexaripro und et eddem causa . 

A second case is where there is a single cause of action against several 
persons. This case is partially provided for by SecSoft 73 of the Code of 
Civil Procedure, which is as follows : — ^ 

“ If it appears to the Court, at any hearirfg of a suit, that all the 
persons, who may be entitled to or who claim some share or interest in 
the subject-matter of the suit, and who may be likely to be affected by 
the result, have not* been made parties to the suit, the Court may adjourn 
the hearing of the suit to a future day to be fixed by the Court, and 
direct that such persons shall be made either plaintiffs or defendants in 
the suit, as the case may be. In such case the Court shall issue a notice 
to such persons in the manner provided in this Act for the service of 
a summons on a defendant.” % 

We have alreadyseen (ante, p. 200) that in certain Oases a suit against 
one or more joint tort-feasors or co-contractors will be a bar to a secofid 
suit against the others. There is, however, no general rule of law 
or procedure which debars a person who has a single cause of action 
against several persons, and who has sued some of them in respect 
thereof, from bringing a second suit against others of them. It H not 
the defendant who is harassed here, but the p4iutifl who harasses 
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himself. A third case is where several persons have a single cause -of 
action against one or more. The 73rd Section of the Code, above quoted, 
applies here also, but there is no general rule which debars a person, who 
has not been joined as plaintifl in the first suit, from bringing a sfecond suit 
on his own account. According to Mofussil practice, a person thi willing 
to become a co-plaintiff is made a pro forma defendant, but this sloes not 
prevent him from suing again separately. In many cases, if thl provi- 
sions of Section 73 were properly applied, it ought to have tlis efieqt. 
There is a fourth case which is thus provided for by Section 8 of the 
Code of Civil Procedure: — 

“ Causes of action by and against the same parties, and cognizable 
by tMe same Court, may be joined in the same 
than°one feaU8eS °* actl0n suit, provided the entire claim in respect of 

the amount or value of the property in suit 
do not exceed the jurisdiction of such Court.” 

It will be observe^ that the words Of the law are* permissive — “may 
be joined,” &c. The omission to join will not, therefore, be a bar to a 
subsequent suit brought on a cause of action, which, though it might 
under the above Section have been joined with another cause of action 
in a previous suit, is yet a separate and distinct ca^ise of action from 
that previously sued upon. Causes of action, in order to be joinable in 
the same suit, must be 44 by and against the same parties , and cognizable 
by the same Court” If one cause of action is against one person and 
another cause against another person, they cannot be joined ( Munshi 
Manirudin Ahmed v. JBabu Ram Chand and others , II B. L. R. 341 ; 
Rani Sarat Sundart Debya and another v. Surja Kant Acharjya Chaudhri 
and others , II B. L. R. App. 53; and see ante , p. 204). In the following 
cases the subject-matter of both suits was clearly not the same, and the 

principle of res judicata was held not to ap- 

S ub i ec «’ Tn ?S or °} eacl1 * ply to the second suit: — In a former suit by 
suit wholly different. 1 f / . . .. a ^ a e a ± c Z 

the plaintiff against the defendant for rent, 

the latter denied the tenancy and the plaintiff’s title to the land. The 
plaintiff thereupon sued him as a trespasser in the Civil Court for pos- 
session and mesne profits. The failure of the suit for rent was held to 
be no bar to the recovery of mesne profits ( Dataram v. Ram Kruhto 
and others, IX W. R. 594; Kadir Baksh and another v. Golam Ali 
Qomashta , IX W. R. 90). A suit to recover enhanced rent after service 
of notice was he^d to^be no bar to a second suit brought after the 
.failure of the %st to recover arrears of rent for the same yea^at the 
former rate ( [Khedarunissa Bibi and others v. Budhi Bibi and others^ 
&IU W. R. 317). A and B were two brothers, Hindus. On their 
death 0, claiming to be the adopted son of A, brought a suit for succes- 
sion to the estate of both. D, the widow of B, pleaded that A and B 
had separated in their lifetime, and that C was not the adopted son qf 

A. The question of adoption was decided against G (but only in 

* 
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respect of A’s estate, as was afterwads contended in appeal). He was, 
however, held entitled to A’s estate under a deed of grant. C after- 
wards brought a second suit to obtaiu B’s estate on the ground that 
D had forfeited her right to the same by reason of her unchastity and 
consequent excommunication, and in this suit he again alleged that 
he wa% the adopted son of A. The lower Court held that he was 
barred \>n>m setting up this title, as in a former suit against the same 
defendants it was decided that he was not the adopted son of A. 
On appeal to the High Court, however, it was held that the previous 
decision did not afford a legal bar to C’s proving the alleged adoption, 
f he could, by legal evidence in the second suit, which was brought 
to obtain a different 1 property upon a different cause of action (AW- 
paiHxm v. Bhagatvan Das , I B. L. R., A. C. 69). A Hindu sued to 
establish his right to a half share in certain ancestral property, and 
in the schedule attached to his plaint he stated that he was in posses- 
sion of certain lands, a portion of the whole property. A decree was 
passed in his favour, which was appealed to the Privy Council. While 
this appeal was pending, he brought a second suit to recover possession 
of the lands, possession of which he had admitted in the schedule to 
his first plaint, ge alleged that he had been forcibly dispossessed from 
these lands during the pendency of the first suit. The cause of action 
in each case was clearly different, and it was held that the principle 
of res judicata had no application ( Baba Guru Das Rai v. Bobu 
Haronath Rai and others , VII W. It. Civ. Rul. 423). A suit to raise 
an attachment on a house which failed was held not to be a bar to a 
second suit against the purchaser in execution to recover possessio u 
of the same house (Moro Balkrishno Mule v. Sheik Saheb Badiru/lin 
Ramble, V Bom. II. C. Itep. A. C. 1 99). In the case of Babu Mohan 
Lai Bhaya Gyal and another v. Lachman Lai (V B. L. R. 663), the 
facts were as follow : — A Hindu died leaving a sister, A, and a deceased 
sister’s son, B. Upon A taking possession of the property, B brought 
an action against her, claiming to be the preferable heir. This action 
fkiled. A having died, and having left an adopted son, C, B now 
brought a second suit to obtain the property, alleging that C was not 
the adopted son of A, and that he (B), who catne within the class of 
bandh&s, was entitled to succeed to the property as there was no nearer 
heir alive. The plea of res judicata was held to have no application* 
“ The cause of action in the second case,” it was remarked, “ was the 
retention of certain property, of which the defendant, by averment 
of his right of inheritance by adoption, prevented the plaintiff, as 
sister’s son, from obtaining possession ; and it was clearly stated in tlfe 
plaint that this* the plaintiffs cause of action, arose 'on the death of 

1 The words in italics, taken from the judgment of Phear, J. seem to show 
that the question of adoption was not decided in the first ease in respect of R’s 
estate. The argument shows that it was so contended in the appeal 
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• A. In the former suit the present plaintiff sued A, alleging that she, 
as a childless Hindu widow, had no right to hold the property under 
the Hindu law.” A decree declaring plaintiff’s right to assess rent 
upon land formerly claimed as lahheraj is a binding decision between 
the parties on the question of title, even although it has! not been 
executed within the # period allowed by the law of limitanon ( Ram 
Sundart Debya Chaudhrain v. Ram Persad Sadhu and (rniers , VIII 
W. R. Civ. Rul. 288). A contracted with B to supply straw for twelve 
months, the supplies to be sent daily. A failed to supply the straw. 
On the 12th March B sued him for damages for the default committed 
up to that date. The contract was denied, but was held to have been 
proved. A subsequent suit was brought to recover damages for d%fault 
to deliver between the 17th April and the 16th June. It was held 
that the second suit was not barred, the contract being a continuing 
one; but that the factum of the contract was res judicata ( Cook and 
others v. Jadab Chandra Nandi , II B. L. R. O. J. 48 ; and see 
W. Smith v. Oopal Chandra Chakravartti , Suth. S. C. C. Ref. 80). 

It remains to say a few words about the effect of foreign judgments, 

„ t. c., judgments of the Counts of other coun- 

Foreign Judgments. ^ j q ^ ^ of Ba[aram Q(j0y and 

others v. Kamini Dasi , IV W. R. Civ. Rul. 108, the plaintiff sued on 
a judgment pronounced by the French Court at Chandernagore ; and it 
was held that, if there was no reason to question this foreign judgment 
upon the ground of fraud or want of jurisdiction, or that it was unduly 
obtained, the Court should accept it as conclusive between the parties, 
and should not inquire into the merits of the case or the propriety of 
the decision (see also Madhu B(bi v. Ram Manickya Dey , VI W. R. 
Civ. Ref. 31; and Mahomed Ahmed v. Alibar Ghazi y X W. R. 337). 
The effect to be given to foreign judgments will be found discussed in 
Mr. Smith’s Note to the Duchess of Kingston’s Case, II Leading Cases, 
pp. 683 — 688. The result of the authorities seems to be that a foreign 
judgment will not be conclusive if it appear on the face of the proceed- 
ings that it is founded on an incorrect view of the English law, know- 
ingly or perversely acted on— or of the law of nations — or if it offend 
common reason and justice — or if it be grossly defective — or if it be 
shown by extrinsic evidence that the Court which pronounced it had no 
jurisdiction — or that it ^s obtained by fraud— or by means clearly 
contrary to natural justice, as, for instance, without any notice, summons, 
or equivalent proceeding. As to whether a foreign judgment can be 
impeached on the merits, there has been very considerable doubt and 
conflict of opinion, which have been probably a good deal increased 
by arguments in which it was assumed that no distinction existed 
between the claim to question a foreign judgment on the merits and to 
question it upon the ground of fraud or want of jurisdiction, or tbalit 
was unduly obtained* There is no doubt that a foreignjudgment 
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cannot be conclusive, unless it be shown to be so in the country where , 
it was pronounced ; but it appears to be now settled that where an action 
is brought on the judgment of a foreign or colonial Court having juris- 
diction ove'i* the parties and the subject-matter of the suit, it cannot be 
impeached on the ground that it is erroneous on the merits (see also 
Westlake’s 1 * Private International Law, pp. 361—378). It may be 
observed fiat when the foreign judgment is that of a Civil Court estab- 
lished by the authority of the Governor-General of India in Council 
in the territories of any foreign Prince or State, it is not necessary to 
bring a fresh suit thereon, as it can be executed under the provisions of 
-Section 284 and following Sections of Act VIII of 1859. 

Section 2, Act VIII of 1859, applies to Courts of Small Causes in the 
Mofussil (see Section 47, Act XI of 1865). It may b* declared appli- 
cable to Courts of Small Causes in the Presidency Towns (see Section 
15, Act XXIV of 1864). It lias not, however, been yet so declared 
applicable. A question has been raised in these latter Courts as to 
whether the principal of res judicata can now any longer be applied by 
them, seeing that Section 2 of the Indian Evidence Act has repealed all 
rules of evidence <:iot contained in any Statute, Act, or Regulation in 
any part of British India. A similar question may be raised as to 
Revenue Courts sitting under the provisions of Act X of 1859, this 
Act containing no provisions analogous to those of Section 2, Act VIII 
of 1859, and this Section not being applicable to such Courts. In the 
case of the Courts of Small Causes in the Presidency Towns, the diffi- 
culty can be easily got over by extending Section 2 of Act VIII of 
1859 to them under the provisions of Section 15, Act XXIV of 1864. 
In the case of the Revenue Courts 1 legislation would appear to be neces- 
p ary — that is, if the difficulty really exist. It may, however, be a good answer 
to the objection to say that the rule in question is not a rule of evi- 
dence, and therefore has not been repealed by Section 2 of the Evidence 
Act; but a rule of procedure, which is therefore untouched by the 
repealing provisions just mentioned (see ante page 5). That it was so 
regarded by theauthorsof the Indian Evidence Act, there can be no doubt. 
It may be observed that the words “ by law” were substituted for “ under 
any provision of the Codes of Civilor Criminal Procedure,” which were 
used in the first draft of the Section, and which might have been inter- 
preted to restrict the application of these provisions to the Courts in 
which these Codes have operation. 

The application of the rule — Nemo debet bis vexari, si constat curia 
quod sit pro und et eddem causd 3 — Nemo debet bis puniri pro urto 


1 In the case of rent suits tried by the Civil Courts under Act VIII (B. C.) of 
1869, Section 2 of Act VIII of 1859 does apply (See Section 84 of the former Act). 

• M No one ought to be twice harassed, if it be clear to the Court that it is for 

one and the same cause.* 1 
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Person once convicted or 
acquited not to be tried for 
same offence. 


•delicto 1 — to criminal cases is thus provided for by Section 460 of the 
Code of Criminal Procedure: — 

U A person who has once been tried for an offence and convicted 
or acquitted of such offence, shall , ^while such 
conviction or acquittal remains in \ force, not 
be liable to be tried again on thasame facts 
for the same offence, nor for^any other 
offence, for which a different charge from the one made against him 
might have been made under section four hundred and fifty-five? or for 
which he might have been convicted under Section four hundred and 
fifty-six ? 

A person convicted or acquitted of any offence, may be afterwards 
tried for any offence, for which a separate charge might have been made 
against him on the former trial under section four hundred and fifty - 
four? paragraph I. 

A person acquitted or convicted of any offence in respect of any act 
causing consequences which, together with such act , constituted a different 
offence from that for which such person was acquitted or convicted, 
may be afterwards tried for such last- mentioned offence, if the con- 
sequences had not happened, or were not known to the Court to have 
happened, at the time when he was acquitted or convicted. 

A person acquitted or convicted of any offence in respect of any facts 
may, notwithstanding such acquittal or conviction, be subsequently 
charged with and tried for any other offence which he may have com- 
mitted in respect of the same facts, if the Court by which he was first 
tried was not competent to try the offence with which he is subsequently 
charged. 

lllusti'ations . 


( a .) A is tried upon a charge of theft as a servant and acquitted. 
He cannot afterwards be charged upon the same facts either with theft 
as a servant, with theft simply, or with criminal breach of trust . 

( b .) A is tried upon a charge of murder and acquitted. There is 
no charge of robbery ; but it appears from the facts that A committed 
robbery at the time when the murder was committed ; he may after- 
wards be charged with and tried for robbery. 

( c .) A is tried for an assault and convicted. The person afterwards 
dies. A may be tried again for culpable homicide . 

(i d .) A is tried under Section 270 of the Indian Penal Code, for 
% malignantly doing an act likely to spread the infection of a disease dan- 
gerous to life and is acquitted. The act so done afterwards causes a 


* “No one ought to be twice punished for one offence* 

* See post, page 216, 

* See post, page 217, 

4 See post, page 214. 
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person permanently to lose his eyesight. A may be charged under* 
Section 325 wi$h voluntarily causing grievous hurt to that person. 

(«.) A is charged before the Court of Session and convicted of the 
culpable hpmicide of B. A may not afterwards be tried for the murder 
of B on tlje same facts. 

(/.) A\ is charged by a Magistrate of the first class with, and con- 
victed by him of, voluntarily causing hurt to B. A may not afterwards 
be tried for voluntarily causing grievous hurt to B on the same facts, 
unless the case comes within paragraph three. 

(g.) A is charged by a Magistrate of the second class with, and 
convicted by him of, theft of property from the person of B. A may 
be subsequently charged with and tried for robbery on the same facts. 

( h .) A, B, and C are charged by a Magistrate of the first class with, 
and convicted by him of, robbing D. A, B, and C may afterwards be 
charged with and tried for dacoity on the same facts. 

Sections 454, 455, and 456, above referred to, are as follow: — 

454. I. — “ If in one set of facts so connected together as to form the 
same transaction , more offences than one are 
°* more committed by the same person, he may be 

charged with and tried for every such offence 

at the same time. 

II. — If a single act falls within two separate definitions of any law, in 
force for the time being, by which offences are 
H.—Gne offence hdh n £ defined or punished, the person who does it 
may be charged with each of the offences so 
committed, but he must not receive a more severe punishment than 
could be awarded, by the Court which tries him, for either. 

IIL — If several facts , of which one or more than one would by itself 
constitute an offence, form, when combined, an 
offence under the provisions of any law, in 
force for the time being, by which offences 
are defined or punished, a person who does 
them may be charged with every offence 
which he may have committed, but he must not ‘receive for such 
offences, collectively, a punishment more severe than that which might 
have been awarded, by the Court trying him, for any one of such 
offences, or for the offence formed by their combination. 1 

Illustrations . 

To paragraph I. 

(a.) A rescues B, a person in lawful custody, and causes grievous 
hurt to C, a constable, in whose custody B was. A may be separately 
charged with, convicted o£ and punished for offences under Sections 225 
and 333, Indian Penal Code. 


III. — Acts severally con- 
stituting more than one 
offence, but collectively 
coming within one defini- 
tion. 


1 See also Sections 71 and 72 of the Indian Penal Code. 
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( b .) A has in his possession several counterfeit sea/swith the inten- 
tion of committing several forgeries. A may be separately charged 
‘with, convicted of, and punished for the possession of each seal for 
a distinct forgery, under Section 473, Indian Penal Code. 

(c.) * A, with intent to cause injury to B, institutes proceedings against 
him knowing there is no just or lawful ground for such proceedings. A 
also falsely charges B with having committed an offence. ^Jmay be 
separately charged with, convicted of, and punished for twc|pffences 
under Section 211, Indian Penal Code. 

(d.) A, with intent to injure B, brings a false charge against him of 
having committed an offence. On the trial, A gives false evidence 
against B. A may be separately charged with, convicted of, and punished 
for offences under Sections 211 and 194, or 195, Indian Penal Code. • 

(e.) A, knowing that B, a female minor, has been kidnapped, wrong- 
fully confines her and detains her as a slave. A may be separately charged 
with, convicted of, and punished for offences under Sections 3(feL 
(read with 367) and 370, Indian Penal Code. 

(/.) A, with six others, commits the offences of rioting , grievous hurt , 
and of assaulting a public servant engaged in suppressing the riot. A 
may be separately charged with, convicted of, and punished for ofiences 
under Sections 147, 325, and 152, Indian Penal Code. 

(g.) A criminally intimidates B, C, and D at the same time. A may 
be separately eharged with, convicted of, and punished for each of the 
three offences under Section 506, Indian Penal Code. 

( h .) A intentionally causes the death of three persons by upsetting a 
boat. A may be separately charged with, convicted of, and punished 
for three offences under Section 302, Indian Penal Code. 

To paragraph II. 

(i.) A commits mischief by cutting down a tree in a Government 
forest. The tree overhangs the bank of a river and falls into the 
stream. A commits theft by having severed the tree and by floating it 
down the river to his village, where he sells it. A may be separately 
• charged with and convicted of offences under SecfcionlF 426 and 379, 
Indian Penal Code ; but the Court which tries him may not inflict a 
more severe sentence than if it had convicted him under Section 379 
only. 

(j ). A wrongfully strikes B with a cane. A may be separately 
charged with and convicted of offences under Sections 352 and 323 of 
the Indian Penal Code ; but the Court which tries him may not inflict a 
more severe sentence than if it had convicted him under Section 
only. 1 

(ft). A wrongfully kills a buffalo worth sixty rupees, belonging 
to B, and then takes away the carcass in a manner amounting to theft. 


1 Kaptan v. 0. M. Smith , YII B. L. B. Ap.25. 
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A 'may be separately charged with and convicted of offences under 
Sections 429 and 379, Indian Penal Code ; but the Court which tries 
him may not inftiet a more severe sentence than if it had convicted him 
under Section 429 only. 

* ( L ) Several stolen sacks of corn are made over to A and B, who 
know tlLey are stolen property . A and B thereupon assist each other to 
conceal uhe sacks at the bottom of a grain-pit. A and B may be separ- 
ately charged with and convicted of offences under Sections 41 1 and 
414, Indian Penal Code ; but the Court which tries them may not inflict 
a severer sentence than if it had convicted them under one of those 
Sections only. 

(m.) A uses a forged document in evidence in order to convict B, a 
public servant, of an offence under Section 167. A may be separately 
charged with and convicted of offences under Sections 471 (read with 
466) and 196 of the Indian Penal Code ; but the Court which tries him 
may not inffict a severer sentence than if it had convicted him under one 
of those Sections only. 

To paragraph III. 

( « .) A commits house-breaking by day with intent to commit adul- 
tery, and commits, in the house so entered, adultery with B’s wife. A 
may be separately charged with and convicted of offences under Sections 
454 and 497, Indian Penal Code ; but the Court which tries him may 
not inflict a severer sentence than if it had convicted him under Section 
497 only. 

(o.) A robs B, and, in doing so, voluntarily causes hurt to him. A 
may be separately charged with and convicted of offences under 
Sections 323, 392, and 394 of the Indian Penal Code; but the Court 
which tries him may not inflict a severer sentence thaUi if it had convicted 
him under Section 392 or 394 only. 

(j>.) A entices B, the wife of C, away, and then commits adultery 
with her. A may be separately charged with and convicted of offences 
under Sections 498 and 497, Indian Penal Code ; but the Court which 
tries him may lot inflict a severer sentence than if it had convicted him 
under Section 497 only. 

455. If a single act or set of acts is of such a nature that it is 
doubtful which of several offences the facts 


Where it is doubtful 
what offence has been com- 
mitted. 


which can be proved will constitute, the ac- 
cused person may be charged with having 
committed any such offence ; end any number 


of such charges may be tried at once, or he may be charged in the alter- 
native with having committed some one of the said offences. 


Illustration . 


A is accused of m act which may amount to either theft, receiving 
stolen property, criminal breach of trust, or cheating. He may be 
charged separately with theft, criminal breach of trust, or cheating, 
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or lie may be charged with Laving committed either theft or criminal 
breach of trust or cheating. 

456. If in the case mentioned in the last Section, one charge only is 
brought against an accused person, and it 

When a person charged appears in evidence that he committed a dif- 

wH.h one offence can be n n r . , , . , , , . . 

convicted of another. ferent offence, for which he might have been 

charged under the provisions of that3ection, 
he may be convicted of the offence which he is shown to have commit- 
ted, although he was not charged with it. 

Illustration . 

A is charged with theft. It appears that he committed criminal 
breach of trust or receiving stolen goods. He may be convicted of 
criminal breach of trust or receiving stolen goods, though he was not 
charged with it.” 

In connection with the above Sections the following crises may be 
usefully referred to, viz : The Queen v. Dwarkanath Dutt, II Jur. N. S. 
73, and VII W. II. Crim. llul. 15; The Queen v. Tilku Gwala*Ylll 
W. R. Crim. Rul. 61 ; Jagabandhd Myti v. Goberdhan Bera , TV B. L. 
R. Crim. Rul. 1 : and see Explanation II, Section 195 ; Explanation II, 
Section 215,* and Section 21*2 of the Code of Criminal Procedure, Act 
X of 187*2 ; and in the matter of the petition of Ramjai Mazimdur , 
VI B. L. R. Ap. 67. The confinement of a man on political grounds 
under a warrant issued under the provisions of Bengal Regulation III of 
1818 is not a bar to a prosecution under the regular Criminal Law for 
offences charged to have been committed before such confinement (The 
Queen v. Amir Khan and others , IX B. L. R. 36). 

As to the mode of proving a previous conviction or acquittal, Section 
3*26 of the Code of Criminal Procedure enacts as follows : — * 

“ Where a previous conviction or acquittal is to be proved against an 
accused person, application shall be made to 
a cJSr;S n 0r thc offiuer in whose custody the records of 
such trial may be. It shall not be necessary 
•to produce the record of the conviction or acquittal of such accused 
person, or a copy thereof, but an extract may be produced in proof of 
such conviction or acquittal if certified , under the hand of the Clerk of 
the Court or other officer having the custody of the records of the 
Court in which such conviction or acquittal was had, or by the Deputy 
of such Clerk or officer, to be a copy of the charge, finding, and sen- 
tence, as the? case may be.” ] 

• 41. A final judgment, order or decree, of a 
competent Court, in the exercise 
of Probate, Matrimonial, Admi- 

Qfcv., JUllSUlvUUUt , T , » • 1* i» 

ralty or Insolvency jurisdiction, 

d 2 
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which confers upon or takes away from any 
person any legal character, or which declares 
any person to lie entitled to any such character, or 
to be entitled to any specific thing, not as against 
any specified person but absolutely, is relevant 
when^the existence of any such legal character, or 
the tkle of any such person to any such thing, is 
relevant. 

Such judgment, order or decree is conclusive 
proof 

that any legal character which it confers accrued 
at the time when such judgment, order or decree 
came into operation ; 

that any legal character, to which it declares any 
such person to be entitled, accrued to that person 
at the time when such judgment [order or decree 1 * ] 
declares it to have accrued to that person ; 

that any* legal character which it takes away 
from any such person ceased at the time from which 
such judgment [order or decree 1 ] declared that it 
had ceased or should cease ; 

and that any thing to which it declares any per- 
son to be so entitled was the property of that 
person at the time from which such judgment [order 
or decree 1 ] declares that it had been or should be 
his property. 

[With reference to this Section, the Select Committee on the Bill 
remarked in their report as follows: — 44 For the 

Kanhya Lai and others sa k e 0 f simplicity, and in order to avoid the 
V. Radhachurn and others. 1 J . 

difficulty of defining or enumerating judg- 
ments in rem, we have adopted the statement of the law by Sir Barnes 
Peacock in Kanhya Lai v. Radhachurn , VII W. U. Civ. Itul. 33D. 3 
The following is the judgment delivered in this case by tlie very learned 
Chief Justice, and concurred in by the other Judges of the Full 
Bench : — 

44 This suit was brought by Kanhya Lai, as heir of Itamnarain Sing^i, 
for a declaration of his right of heirship, and for possession of certain 


1 The words in brackets were added by the amending Act, XVIII of 1872. 

* See also H Jur. S. S. 220; and III It. C. & C. K, Civ. Itul. 240. 
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lapds with misne profits. The other plaintiffs claimed a portion of the 
estate by purchase from Kanhya Lai. 

The plaintiff alleged that Ramnarain obtained the property from 
Jumah Lai , his maternal grandfather, by deed of gift; that llamuarain 
died without issue, leaving Mussamat Deo Kunwar his widow ; and that 
upon her death the property descended to the plaintiff as the nephew and 
heir of Ramnarain, the plaintiff being' the son of Ramnarain V( natural 
brother, and grandson of his natural father. 

The principal defendant , Radhachurn , denied the plaintiffs right as 
heir of Ramnarain . He alleged that Ramnarain was adopted by 
Jumah Lai ; and that on the death of Ramnarain without issue the right 
accrued to defendant Radhachurn as an agnate of Jumak Lai, and ^id 
not descend to plaintiff as the son of Ramnarain’ s natural brother. 

The other defendants claimed by purchase from Radhachurn. 

The plaintiffs denied that Ramnarain was adopted by Jumak Lai, The 
defendants, in support of their allegation o f the adoption , relied upon a 
decree obtained by defendant Radhachurn in a suit brought by him against 
Mussamat Deo Kunwar, the widow of Ramnarain , to set aside certain 
alienations made by her, and to have his title as reversionary heir established. 
The suit was defended by Mussamat Deo Kunwar on the ground that 
her husband had not been adopted , and that he took the property by 
deed of gift from Jumak Lai, and consequently that Radhachurn was 
not heir in reversion. The present plaintiff presented a petition in that 
suit, asserting his right on the same ground as that on which he now 
sues, but the Court held that no order was requisite on his petition, and 
he was not made a party to the suit. The Court in that case found that 
Ramnarain was adopted by Jumak Lai, and that the then plaintiff and 
now defendant, Radhachurn, was the reversionary heir. The judgment 
was affirmed in appeal in 1853. 

It was contended on the part of the defendants in this case that that 
judgment was a judgment in rem as to the adoption. On the trial of the 
# ease, the Judge, upon the authority of a case reported in the Weekly 
Reporter , Vol. Ill, page 14, Civil Rulings, in which Rajkristo was 
appellant, held that the judgment was a judgment in rem quoad the 
adoption, and that it was final and conclusive against the present plaintiff 
upon that point. The first Bench, before whom this appeal came, felt 
themselves bound in consequence of the decision above-mentioned, to 
refer to a Full Bench the following question, viz., whether the judg - 
ment was admissible as evidence against the plaintiff; and, if so, whether 
ttwas conclusive , or merely primd facie evidence against him f 

The case has been fully argued before us, and we are of opinion that 
the judgment was not a judgment in rem, and that it was not admissible in 
evidence against the plaintiff. 
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The petition of the plaintiff in the suit brought by Radhaclnmi having 
been rejected, the plaintiff was no party to that suit. 

The general rule was clearly laid down by Chief Justice DeGrey in 
the Duchess of Kingston’s case. In answer to 

See 2 Smith’s Loading certain questions put to the Judges by the 

ases, page - . House of Lords, he said: — 4 It is certainly 

true as (la general principle that a transaction between two parties in 
judicial proceedings ought not to be binding upon a third; for it would 
be unjust to bind any person who could not be admitted to make a 
defence, or to examine ’ (and he might have added to cross-examine) 

4 witnesses or to appeal from a judgment which he might think errone- 
ous; and therefore the deposition of witnesses in another case in proof 
of a fact, the verdict of a jury’ (or, in this country, of a Court) 
‘finding the facts, and the judgment of the Court upon the facts found, 
although evidence against the parties , and all claiming under them , are 
not in general to he used to the prejudice of strangers . There are some 
exceptions to this general rule, founded upon particular reasons, but 
not being applicable to the present subject, it is unnecessary to state 
them. From a variety of cases relative to judgments being given in 
evidence in civil suits , these two deductions seem to follow as generally 
true ; First, tft&t the judgment of a Court of concurrent jurisdiction 
directly upon the point, is as a plea, a bar, or as evidence, conclusive 
between the same parties upon the same matter directly in question in 
another Court ’ (or he might have added in another action between 
the same parties in the same Court); Secondly, that the judgment, of 
a Court of exclusive jurisdiction directly upon the point, is, in like 
manner, conclusive upon the same matter between the same parties, 
coming incidentally in question in another Court for a different purpose. 
But neither the judgment of a concurrent or exclusive jurisdiction is 
evidence of any matter which came collaterally in question , though within 
their jurisdiction , nor of any matter incidentally cognizable , nor of any 
matter to be inferred by argument from the judgment ! 

The principle that a judgment is not to be used to the prejudice of 
strangers was adopted from the civil law, of which the following were 
maxims that “ Res inter alios judicata nullum inter alios prcjndicinm 
facit; 1 or “ Res inter alios acta alter i nocere non debet! 1 The principle 
was not applicable to judgments in actions in rem. The exception of 
judgments in rem in the civil law was no doubt the foundation of the 
exception in the English law. 

1 *‘A master adjudicated upon between one set of parties in nowise prejudices 
another set of parties.” 

* “A matter transacted between other persons cannot injure a different person.” 
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The question as to what is a judgment in rem was fully considered 
by Mr. Holloway in Madras Regular Appeal 1 No. 48 of 1864, 2 Stokes 
and O’Sullivan’s Reports, 176. Although I cannot concur in the whole 
of Mr. Holloway’s reasoning, I consider that the full investigation 
which the subject received at his hands, in that case, has been of great 
benefit in removing many erroneous impressions which previously 
existed. I concur '"with him entirely in the conclusion at ^hich lie 
arrived, viz., that a decision by a competent Court that a Hindu family 
was joint and undivided, or upon a question of legitimacy, adoption, 
partibility of property, rule of descent in a particular family, or upon any 
other question of the same nature in a suit inter partes , or, more correctly 
speaking, in an action in personam , is not a judgment in rem , or bindjng 
upon strangers, or in other words upon persons who were neither parties 
to the suit nor privies. 1 would go further, and say that a decree in 
such a ease is not and ought not to be admissible at all as evidence 
against strangers. 2 

Ido not think that Mr. Smith’s definition of a judgment in rem is 
accurate. But Mr. Holloway has not, I think, attached sufficient 
importance to the words used by Mr. Smith—' * which very declaration 
operates upon the status of the thing adjudicated upoft, and ipso facto 
renders it such as it is thereby declared to be.’ This would not be the 
ellect of a finding upon a question of status in a suit in personam , though 
it might have been so under the civil law in a suit in rem , not for the 
purpose of asserting a right against a particular person, but for the 
purpose of adjudicating upon the status. 

I do not agree with Mr. Holloway in his remark at p. 281 of his 
judgment — ‘that the ellect of a decree of every competent Court is to 
render the person or thing that which it declares him, or it, to be.* 
A decree, according to the nature of it, may prevent particular persona 
or the subjects of a particular Government, or it may be the whole 
world, from averring to the contrary. According to the civil law a 
suit, in which a claim of ownership was made against all other persons, 
was an action in rem , and the judgment pronounced in such action was 
a judgment in rem , and binding upon all persons whom the Court was 
competent to bind; but if the claim was against a particular person 
or persons, it was an action in personam and the decree was a decree 
in personam, and binding only upon the particular person or persons 
against whom the claim was preferred, or persons who were privies to 
them. 

•This will be made more clear by referring to the note of Mr. 
Bandars upon Section 1, Book 4, Tit. 6, of the Institutes of 

1 Yarn Kalomma v. Annakata Naramma . 

* But see now Section 13, ante, pp. 86— 87 ; and Sections 42 and 43, post. 
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Justinian, a Section which is quoted by Mr. Justice Holloway in his 
judgment above referred to. lie says: — 6 The first and most import- 
ant division of actions is that into actions in rcm and actions in 
personam : by the first of which ice assert a right oyer a thing against all 
the world: by the second we assert a right against a particular person 
(see Introduction, Section 61), and accordingly, speaking technically, 
an actiqp was called real , when the formula in which it was conceived 
embodied a claim to a thing without saying from whom it was claimed ; 
and personal , when the formula stated upon whom a claim was made. 
If Titius said that a piece of land belonged to him, there was no 
necessity that the name of the wrongful occupier should appear in the 
formula, at any rate not in the intentio, 1 the part of the formula always 
considered characteristic of the actio. Si paret Titii esse rcm — This 
was all; the question to be decided was — does the thing belong to 
Titius? It was only as a consequence of Titius’s proprietorship being 
established that the wrongful occupier, whose name might appear in 
the condemnation was condemned to lose the possession. But, in an 
action arising on a contract, the name of a person was necessarily 
introduced into the intentio. Titius could not merely say that a thing 
was owed to liiih, he must add that it was owed by a particular person. 
There are* indeed, some cases, as for instance, a deposit, in which the 
action may be equally well-shaped with or without the insertion of the 
name of a particular person. There may either be a real action in 
which the plaiufill claims the tiling, or a personal one, in which he 
says that the depositary ought to give it him. Whenever the action 
is made to rest on an obligation, it is personal; when on a right of 
proprietorship, it is real. 1 

The case is made still more clear in para. 61 of the Introduction. 
There Mr. Sandars says: — ‘Ilia special interests prompt each man to 
claim, as against bis fellows, an exclusive interest in particular things. 
Sometimes such a claim sanctioned by law is urged directly ; the owner, 
as he is said to be, of the thing, publishes this claim against all other 
men, and asserts an indisputable title himself to enjoy all the advantages 
which the possession of the thing confer. Sometimes the claim is 
more indirect; the claimant insists that there are one or more particular 


lu The formula usully consisted of three distinct parts called demonstrate , 
intentio , and condemnatio. 

'the demongtratio stated shortly what had given rise to the litigation. 

The intentio set forth the plaintiff’s claim, and the question which the judte 
was called upon to decide. 

The condemnat io gave the judge power to condemn or acquit the defendant, 
according to the result of his examination of the affair.” — Lord Makenzie's Studies 
in Roman Imw p. 303. 
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individual or individuals, who ought to put him in possession of some- 
thing he wishes to obtain, or do something for him, or fulfil some pro- 
mise, or repair some damage they have made or caused. Such a 
claim is primarily urged against particular persons, and not against the 
world at large. On this distinction between claims to things advanced 
against all men, and those advanced primarily against particular men, 
is based the division of rights into real and personal, expressed by 
writers of the middle ages on the analogy of terms found in the writings 
of the Roman jurists, by the phrase jura in re and jura ad rem. A real 
right, a jus in re , or, to use the equivalent phrase preferred by some 
later commentators, /us in rem , is a right to have a tiling to the exclu- 
sion of all other men. A personal right, jus ad rem., or to use a much 
more correct expression, jus in persomam , is a right in which there is 
a person who is the subject of tlm right, as well as a thing as its 
object — a right which gives its possessor a power to oblige another 
person to give or procure, or do or not do, something. It is true that 
in a real right the notion of persons is involved, for no one could 
claim a thing if there were no other persons against whom to claim 
it; and that in a personal right is involved the notion of a thing, 
for the object of the right is a thing which the possess w wishes to have 
given, procured, done, or not done.* 

Besides actions in rem which related to property, there were certain 
actions called actiones prejudicial ™ . Of these it is said in the Insti- 
tutes, Book 4, Tit. 6 , 8. 13, that they seem to be actions in rem , such 
as ‘ those by which it is inquired whether a man was born free or had 
been made free; whether he was a slave, or whether he was the 
offspring of his reputed father/ These actions no doubt were the 
origin of the rule laid down as to judgments on actions, in which ques- 
tions relating to status were determined. 

Mr. Sandars, in his note to that Section, says : — ‘The object of a 
prejudicial is actio was to ascertain a fact, the establishing of which was 
a necessary preliminary to further judicial proceedings. 1 Such actions 
differ from actions in rem , because in an actio prcjudicialis no one is 
condemned, only the fact is ascertained, but they are said in the text to 
resemble actions in rem , because they were not brought on any obliga- 
tion, and because in the intentio , which indeed composed the whole 
formula in this case, no mention was made of any particular person. 
Questions of status , such as those of paternity, filiation, and the like, 

— — r — — * 

# The actio is the legal remedy by which a private person, called the actor or 

plaint i tY, enforces a private lawful claim According to their object actions 

are divisible into 1 2. Those which proceed for the preliminary recognition 

of a certain relation (actiones prejudiciaks), — Modern Roman Law, by Toinkius 
and .Jenckcn, p. H5, 
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were most commonly the subject of actiones prejudieiales , but were by 
no means the only ones. We hear of others. 

In Austin on Jurisprudence, Vol. Ill, page 165, it is said : — 4 In case 
a child is detained from his father, the latter can recover him from the 
stranger by a proceeding in a Court of Justice, which, let it be named 
as it may, is substantially an action in rein. In case a slave be detained 
from his, master’s service, the master can recover him in specie from 
the stranger who wrongfully detains him.* It is a mistake, I think, 
to call such actions actions in rein , they are strictly actions in personam . 
An action by a person alleged to be a slave claiming to have it declared 
as against all men that he was a freeman was an actio prejudicial^ in 
which the judgment would have contained a declaration upon the status . 

Great misunderstanding and error have been caused, as is shown by 
Mr. Ilolloway, from the use of the words 4 status,' and “judgments 
in rein' 1 in some of our English text-books without any precise definition, 
and indeed in some cases without any accurate conception of their 
meaning. For instance, I have seen it stated that ‘judgments declaring 
personal status or conditions, as judgments of adultery, are conclusive 
upon all the world.’ What a judgment of adultery is, or how 
adultery can be said to declare a personal status or condition, it is diffi- 
cult to conceive. Possibly it means a judgment of divorce on account 
of adultery; but, if so, it is not a judgment in rent , or conclusive upon 
all the world of the fact of adultery. 

It is unnecessary to consider more minutely the civil law upon the 
subject of judgments in rent or of actiones prejudic idles. Jt is suflicieut 
to say that they were not actions in personam , and that the claims in 
them were advanced generally against every one, and not against parti- 
cular individuals. 

P’rom what has been said, it will be readily seen that there are no 
suits in this country, with the exception of those in the High Court 
in the exercise of Admiralty and Vice -admiralty jurisdiction, which 
answer to the actions in rem of the civil law, and none corresponding 
with the actiones prejudieiales. We have little to do with foreign 
judgments. Suits in the Exchequer for the condemnation of goods are 
not applicable to this country, and it is, therefore, unnecessary to refer 
to them. We have not as yet any suits here for divorce « vinculo matri- 
monii so far as Christians are concerned, so that no question can arise 
as to the effect of judgments in such suits. 1 

Decrees by Courts of competent jurisdiction for the absolute dissolu- 
tion of marriages are no doubt binding upon third parties. If a Court of 


1 This judgment was pronounced in 18<37, i. e. two years before the passing of 
u The Indian Divorce Act,” IV ol IbW. 
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competent jurisdiction decrees a divorce or sets aside a marriage between 
Mahomedans or Hindus, it puts an end to tlie relationship of husband 
and wife, and is binding upon all persons that, from the date of the 
decree, the parties ceased to be husband and wife. This, in my opinion, 
is not upon the principle that every one is presumed to have had 
notice of the suit, as Mr. Holloway appears to think, for if they had 
notice they could not intervene or interfere in the suit; but upon the 
principle that when a marriage is set aside by a Court of competent 
jurisdiction, it ceases to exist, not only so far as the parties are con- 
cerned, but as to all persons ; a valid marriage causes the relationship 
of husband and wife not only as between the parties to it, but also as 
respects all the world; a valid dissolution of a marriage, whether it 
be by the act of the husband, as in the case of repudiation by a Maho- 
rnedan, or by the act of a Court competent to dissolve it, causes that 
relationship to cease as regards all the world. 

The record of a decree in a suit for divorce or of any other decree is 
evidence that such a decree was pronounced (see cases referred to in 
Smith's Leading Cases, Vol. II, page 439‘), and the eflect of a decree in 
a suit for a divorce a vinculo matrimonii is to cause the relationship 
of husband and wife to cease. It is conclusive upon all persons that 
the parties have been divorced, and that the parties are no longer 
husband and wife; but it is not conclusive nor even prima facie evU 
deuce against strangers that the cause , for ivhich the decree was pro - 
nouncedi existed. For instance, if a divorce between A and B were 
granted upon the ground of the adultery of B with C, it would be 
conclusive as to the divorce, but it would not be even prima facie evi- 
dence against C that he was guilty of adultery with B, unless he were 
a party to the suit. So if a marriage between Mahomedans were set 
aside upon the ground of consanguinity or affinity — as, for instance, in 
the case of a Moliamedan, that the marriage was with the sister of 
another wife then living — the decree would be conclusive that the 
marriage had been set aside, and that the relationship of husband and 
wife had ceased, if it ever existed; but it would be no evidence as 
against third parties, for example, in a question of inheritance, that 
the two ladies were sisters. 

It is unnecessary to consider the principle upon which grants of pro- 
bate and of letters of administration have been held to be conclusive 
upon third parties. It would throw no light upon the present question, 
■ and the Indian Succession Act, No. X of 1865, Section 242, points out 
expressly the eflect which they are to have over property, and the 
extent to which they are to be conculsive. 


E 2 


x See Section 43, post . 
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It is quite clear that there are no judgments in rem in the Mofussil 
Courts, and that, as a general rule, decrees in those Courts are not 
admissible against strangers, either as conclusive or even as primd facie 
evidence, to prove the truth of any matter directly or indirectly 
determined by the judgment, or by the finding, upon any issue raised in 
the suit whether relating to status , property, or any other matter . 1 

If a judgment in a suit between A and B that certain property, for 
which the suit was brought, belonged to A, as the adopted son of 
were a judgment in rem , and conclusive against strangers as to the 
fact and validity of the adoption, the greatest injustice might be caused. 

For instance, suppose that a Hindu, one of four brothers, should be 
entitled to a separate estate consisting of a large zemindari, yielding an 
annual profit of two lacs of rupees, and also of a small piece of land 
in a distant zemindan, and that, upon his death without issue and 
without leaving a widow, the surviving brothers, as his heirs, should 
enter into possession, and sell the small piece of land, and that after- 
wards h person claiming to be the adopted son of the deceased brother 
should sue the purchaser in the Munsif's Court to recover the land so sold 
upon the ground jthat he, being the heir by adoption, the brother of the 
deceased had no title to sell it. The purchaser might be a poor man 
without the means of procuring or paying for the attendance of the 
necessary witnesses, or of making a proper defence to the suit, and tho 
claimant without any collusion in establishing the alleged adoption 
might succeed and recover the land. Moreover, the purchaser might 
not have the means to enable him to appeal. Now, if this judgment 
were a judgment in rem , and conclusive against the brothers as to the 
status created by the alleged adoption in a suit brought against them 
for the zemindari, they would have no means of defending their pos- 
session, however clearly they might be able to prove that there was no 
foundation whatever in support of the claim of adoption. Assume 
that the purchaser in the Munsif's Court was perfectly honest and 
bond fide , and that the Munsif’s Court was one of competent jurisdic- 
tion, having regard to the situation and value of the property, and 
hold that the decree was a judgment in rem, and there would be no 
means of getting rid of the decree of the Munsif’s Court, ami thus 
the decree of the Munsif in a suit for land within his competency 
would finally and conclusively determine the title to the zemindari 
against persons who might never have heard of the suit in the Munsif’s 
Court whilst it was going on. There is no ground upon which it 
could be held that the decree in such a case would be admissible merdly 
as primd* facie evidence. It must cither be conclusive as a judgment 


But sec now Section 13, ante , pp. 8C — 87 ; and Sections 42 and 48, post p. 234. 
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in rem y or fall within the general rule, and not be admissible at all* 
upon the question of adoption. If it could be admitted as even prima 
facie evidence, it might work the greatest injustice by throwing the 
burden on the defendants, and compelling them to prove a negative, 
viz,, that the claimant had not been adopted ; and this, probably after 
many years from the time at which the adoption is alleged to have 
been made. The fact is that the Munsif in such a case would be 
compe ent to try the rights of the parties to the lands claimed, and 
incidentally to determine the question of adoption . But he would have 
no power to entertain a suit merely for the purpose of determining a 
question of status. 

We have no hesitation in answering both the questions in the nega- 
tive, and in stating that the judgment of the 26th September, 1853, 
was not admissible either as prima facie or conclusive evidence against 
the plaintiff upon the question of adoption. 

This decision is quite in accordance with the decision of the Privy 
Council in the Rajah of Shiva Gunga’ s case, reported in 9 Moore’s 
Indian Appeals, page 539. In that case, their Lordships remarked that 
‘a judgment is not a judgment in rem , because in^a suit by A for 
‘ the recovery of an estate from B, it has determined an issue raised 
‘ concerning the status of a particular person or family. It is clear that 
4 this particular judgment was nothing but a judgment inter partes .’ 

In the case No. 299 of 1864, in consequence of which this case was 
referred to the Full Bench, the Judges, referring to the Shiva Gunga 
case, say: — ‘In ‘ Gooduve on Evidence,’* adoption like marriage 
and bastardy is expressly mentioned as one of the cases in which a 

judgment would be final and conclusive. 

* Pp. 288, 200. The reasoning of their Lordships of the 

Privy Council in the easef reported at pages 
36 and 37 of the Weekly Reporter for April 1865, No. 12, seems 

to point to the same conclusion.’ So far 
t The Shiva Gunga case. from this being the case, the decision of 
the Privy Council appears to us to be in 
direct opposition to the rule laid down by Mr. Goodeve.” — ■ ■ - 

The term “judgment in rem ” is not, it may be observed, used in the 
Indian Evidence Act, while Section 41 of the Act incorporates the law 
on the subject of judgments in rem , as explained in the above decision 
of the Calcutta High Court. It may not, however, be out of place to give 
&>me account of the origin and meaning of a term, as to which some 
confusion of idea? has occasionally existed. I venture to think that an 
accurate conception of what the term itself implies, and of Iiqw it c&ttie 
to imply this, will conduce to a clear understanding of the law, and to 
Its correct application. 
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In all the instances in which the phrase in rem occurs, the subject to 
which it is applied is a something which avails 
?*e;!f eamilS ° f thC tCrm *” generally, quod generatim in causam aliquam 

valet . “IIow the phrase 6 in rem ' came to 
acquire this meaning/’ says Mr. Austin, “it is not very easy to perceive. 
It is one of the elliptical expressions with which language abounds, and 
which too frequently obscure the simplest and easiest notions. In this 
instance it might be possible to restore the links which are dropped to 
connect 4 res' (as signifying a thing) with 4 in rem ' (as signifying gener- 
ality ); but I have neither space nor time for merely etymological 
researches. To mark the important purpose to which the phrase may 
be turned, is matter of more moment. Although it is applied by the 
Roman lawyers to a considerable number of cases, they always apply it 
partially. They nowhere use it for the purpose of signifying briefly 
and unambiguously ‘rights of every description which avail against per- 
sons generally' The large generic expression 'jus in rem' is not to be 
found in their writings. This expression was devised by the Glossators, 
or by the Commentators who succeeded them. Seeing that the phrase 
4 in rem' always pnported generality, and feeling the need of a term for 
4 rights which avail generally/ they applied the former to the purpose of 

marking the latter and talked-of ‘jura in rent. ' 

Now, the expression ‘jus in rem,' in this its analogical meaning, perfectly 
supplies the desideratum which is stated above. For as 4 in rem' denotes 
generality , ‘jus in rem' should signify rights availing against persons 
generally . Therefore it should signify all rights belonging to that genus, let 
their specific differences be what they may.’ 1 — The phrase 4 in reiu ’ in the 
expression 4 jus in rem' does not therefore mean ‘over or against a thing/ 
nor lias it any reference to things as the subject of rights ; but it means 
‘generally.’ To use Mr. Austin’s language, 4 the phrase in rem' denotes 
the compass, and not the subject , of the right. It denotes that the 
right in question avails against the world at large . Comparing the 
phrase ‘jus in rem' with the other phrase ‘jus in personam / Mr. Austin 
remarks: ‘Jus in personam' ( certam sive deter mimtan) is expressive 
and free from ambiguity. Cut down to ‘jus in personam' it is also suffi- 
ciently concise. Jus in rem , standing by itself, is ambiguous and obscure, 
but when it is contradistinguished from jus in personam , it catches a 
borrowed clearness from the expression to which it is opposed.”* 

Jus in personam, therefore, means a right which avails exclusively 
against a determinate person or against determinate persons. Jus in 
rem means a right which avails against the world at large* ® 

1 Austin* 8 Lectures on Jurisprudence , pp. 901 and 902*. Edition of 18G9, by 
Ilohcrt Campbell. London : John Murray. 

® Idem, p. 000. 

• Idem , pp. 380, 814. 
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Mr. Austin gives tlie following example: A contracts to deliver a 
certain movable to B. If A neglect or refuse to deliver, B can sue him 
to compel delivery or for damages for non-delivery. B has, in fact, a jus 
in personam , or right against a determinate person A, but has no right 
against strangers to the contract between him and A. If, however, A 
deliver the movable to B, in consequence of the delivery by A and the 
concurring apprehension by Ii, the thing becomes the property of B, 
who acquires a jus in rem , a right over the thing, or a right in the thing 
as against all mankind. 

Mr. Austin then points out very clearly that jura in rem are of three 

, , . kinds : 

Jura or liignts m rem. T ... . . ... . , 

1. — Rights in rem , which are rights over 

things ; 

II. — Rights in rem , which are rights over persons; 

III. — Rights in rem , which have no determinate subjects (persons or 
things). 

Of the first class, the movable already referred to is a sufficient illus- 
tration. After delivery, it becomes the property of B as against all the 
world. B acquires therein a jus in rem . 

Treating of the second class, Mr. Austin points out that a person who 
is the subject of jus in rem is placed in a position like the position of a 
thing which is the subject of a similar right, and may be styled by 
analogy a thing} lie gives as examples of this class the right of the 
father to the custody and education of the child, and that of the 
guardian to the custody and education of his ward, and the correlating 
conditions of husband and wife, “ But considered from another aspect,’* 
says he, “these rights are of another character, and belong to another 
class. Considered from that aspect, they avail against persons generally 
or against the world at large, and the duties to which they correspond 
are invariably negative. As against other persons generally, they are 
not so much rights to the custody and education of the child, &c., as 
lights to the exercise of such rights without molestation by strangers. 
As against strangers, their substance consists of duties incumbent upon 
strangers, to forbear or abstain from acts inconsistent with their scope 
or purpose." 

Passing to the third class, Mr. Austin gives the following examples: 
A man’s Tight or interest in his good name , which right avails against 
persons, as considered generally and indeterminately ; a monopoly or 
the right of selling exclusively commodities of a given class, all persons 
other than the party in whom the right resides being bound to forbear 
from selling commodities of this particular class; franchises; and, 


1 Idem, pp. 396—397. 
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lastly, a right in a status or condition (considered as an aggregate .of 
rights and capacities). u To determine precisely what a status is, is, in 
my opinion,” says Mr. Austin, “ the most difficult problem in the whole 
science of jurisprudence.” Elsewhere he lays down the following 
propositions as to what constitutes a status : — 

1st, — .The notion is not capable of being fixed with perfect exactness. 

_ , There are sets of rights and duties, capacities 

Status. . . . . , 

and incapacities, which one person might deem 

to constitute status , while another might refer them to the law of Things. 

The distinction between the rights and duties, capacities and 
incapacities constituting a status , and any other rights, duties, capa- 
cities and incapacities, is not susceptible of any strict definition. 

3rd, — There is no generic character common to them all, but they 
bear the following marks: — (a) They reside in an individual as belong- 
ing to a class ; ( b ) the rights and duties, capacities and incapacities 
constituting a status , commonly impart to the party invested with them 
a conspicuous character, and have an extensive influence over his social 
relations, though this is not a certain mark of status ; (c) they regard 
specially the class of persons by whom the status is -borne ; (d) this last 
circumstance constitutes the rationale of the distinction between the 
law of Things and the law of persons. 

The following remarks of Mr. Austin are also valuable: — “The 
reason why status or condition makes so little figure in the English 
law as compared with the Roman, though the idea must of course exist in 
all systems of law, seems to be this, that the right in a status may by the 
Roman law be asserted directly and explicitly by an action expressly lor 
its recovery, while in English law no such action can be brought, and 
the right to a status , though of course it often becomes the subject of a 
judicial decision, almost always comes in as an episode incidental to an 
action of which the direct purpose is something else. Thus a question 
of legitimacy, which is precisely a question of status , is usually brought 

in and decided upon incidentally in an action of ejectment 

....The only case in which a question of status is decided directly 

in English law is when a jury is summoned to try that precise question 
as an issue incidental to a suit in another Court” 1 The term “ legal 
character,” used in the Indian Evidence Act, is, as near as may be, the 
English equivalent for status. See also as to status , Westlake’s Private 
International Law, pp. 379 — 389. 

So far of jura in rem; but what of judgments in remf Is evet/y 
judgment which creates a jus in rem , a judgment in rem f I venture to 
think not; at least, if by jus in rem is meant all that class of rights 


1 Idem, pp. 401—402. 
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which the Glossators or Commentators designed to express by this phrase 
as opposed to those rights which they distinguished by the other phrase, 
jus in personam . Suppose, for instance, a successful action for the 
movable which Mr. Austin gives as an example 
Judgments in rem v. in speaking of the first class above-mentioned of 

rights in rem over tilings. 13 having obtained 
the movable by the action of a Court of Justice, would acquire in it 
a jus in rem none the less than if A had delivered it voluntarily; but 
such a judgment would not be a judgment in rem. It is, therefore, 
possible for a judgment to create a jus in rem over a thing (the last 
three words are not a translation of the two that precede them) 
without being a judgment in rem. With regard to jura in rem, which 
are rights over persons (the second class), Mr. Austin observes 
that all, or nearly all of them, are matter for the law of persons and 
the law of status. As to the third class, in so far as they are concerned 
with status , I have already given Mr. Austin’s remarks. The more 
these remarks and Mr. Austin’s whole dealing with the subject are 
examined, the more clear it will be, and the stronger will grow the 
conviction that every judgment which creates a jus in rem is not a 
judgment in rem . It is true that every judgment in* rem creates a 
jus in rem , but the converse of this proposition is not true. In fact, 
I venture to think that there is no more exact connection between 
the term jus in rem (which was a phrase invented by the later civilians 
on the analogy of a term which was used, as Mr. Austin says, by the 
Roman lawyers in a very much more partial sense) and the term 
judgment in rem (which was a phrase invented by lawyers of a later 
age), than there was between the jus in rem of the civilians and the 
term from which it was borrowed, and which was used by the Roman 
lawyers. I take the truth to be this. According to the Roman system 
there were certain forms of proceeding by which claims could be 
advanced against all men. These were called actiones in rem (see 
Sandar’s note on Section 1, Book 4, Title 6 of the Institutes of 
•Justinian), or real actions . “ A real action,” says Lord Mackenzie 
.(Studies in Roman Law, p. 307), “is that which arises from a right 
in the thing itself — in re either as proprietor, &c.,” i. e. y a rmhfc 
as against every one else. “A personal action is founded on an 
obligation undertaken by another.” Mr. Sandars and Lord Mackenzie 
think that in rem in the phrase jus in rem , invented by the civilians, 
corresponds to in re in the phrase jus in re used by the classical jurists 
byt I apprehend that this not so. Jus in re meant jus in aliend re . 
A servitude -over another man’s land, for example, was a jus in re. 
The term *m rem % ’ is found in Justinian and elsewhere; but in 
connection with “actio” not with “jus.” It was called an actio in rem 
(see Justinian’s Institutes, Book 4, Title 6 , Section 1), in opposition 
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to an actio in personal^ because the former action went upon the 
right to or over the thing, the latter went upon the right against or over 
the individual. The effect of the latter action was to conclude the 
individual only, the effect of the action in i'em was to conclude 
the whole community. This effect was an accident arising from the 
particular system, but those who have studied the curious history of 
words and their meanings well understand how natural it was that the 
words * in rem' should remain to express the effect of this action long 
after Roman forms of procedure had passed away. It was most 
natural that the civilians of the 12th or 13th century, when making 
their division of rights which avail against the world, and rights which 
avail against individuals only, should select the words 44 in rem" to 
express the former, or should be led to use them in the very meaning which 
they had then got to have. “ In rent' had got to mean u generally,*’ 
and to be applied to that which avails against all mankind ; and out 
of it and ‘jus was compounded a term which meant u a right good 
against the whole world.” When lawyers of a later age wanted to 
express that a judgment availed against the whole world, they 
took the same term and compounded it with 4 judgment.* It may be 
interesting to nrte the three stages : 1 st, — Actio in rem created what 
was in fact a right good against all mankind. 2nd , — The civilians 
applied the term jus in rem as a class-term to all such rights ; 
but it is clear that all such rights were not the creation of the 
Roman actio in rem , i. e ., that there were jura in rem other than 
those which were created by acliones in rem. 3 rd y — Later lawyers 
coined the term judgment in rem to express a judgment which has 
the same essential difference from other judgments, viz., being good 
against all mankind, as a jus in rem has from otherjwra,* but it does not 
follow as a necessary consequence from this that all judgments which 
create jura in rem are 1 judgments in rem' 

Mr. Austin points out that “ in rem" denotes the compass, not the 
subject of the right. So 4 in rent denotes the compass not the subject 
of the judgment. 4 Judgment in rein is a name given to a particular* 
hind of judgment. What kind, the words 44 in rem" do not indicate, 
save by their history as I have attempted to give it. The effect 
of such a judgment is not to be explained by the nature of the 
procedure necessary to obtain it. Sir Barnes Peacock has very dearly 
shown Mr. Justice Holloway’s error in trying to explain it on the 
principle that every one is presumed to have had notice of the suit 
for if they had notice, they could not intervene or interfere. # 

I think the result then is, that the only definition of- 4 judgment in 
rem ' which can properly be given is, that it is a “ judgment which 
binds all men, and not only the parties to the suit in which it was 
passed and their privies ;*’ and that it belongs to positive law to say wha 
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judgments are to be judgments in rcm, whether for reasons of intern- 
national comity and expediency, or of domestic utility. As the above 
Section of the Indian Evidence Act stands, a judgment to have this 
ellect must have been pronounced by a competent Court, in the 
exercise of Probate, Matrimonial, Admiralty, or Insolvency jurisdiction. 

Civil Courts in Inditf, other than the High 
Probate. Courts, have probate jurisdiction under 

the provisions of the Indian Succession Act, X of 1865 (see Part 
XXXr, Section 235, and following Sections. As to Hindus, &c., see Act 
XXI of 1870). A grant of probate or of administration actually invests 
the executor or administrator with the character which it declares to 
belong to him, and is conclusive against all the world. It may, indeed, 
be shown that the grant was revoked, for that is the further act of the 
same Court; or that, it was forged, for that shows it not to be the act of 
the Court at all ; or that it was granted by a Court having no jurisdiction, 1 
for then it is a nonentity. Hut it cannot be shown that the testator was 
mad or that the will was forged, for those facts might have been alleged 
in the Court which had jurisdiction to •'rant probate or administration, 
in opposition to such grant. 2 


Matrimonial 
t ion. 


Civil Courts in India other than the High Courts, have Matrimonial 
jurisdiction under the following Acts, now in 
Junsdic- force, r/j., IV of 1861), “ The Indian Divorce 

Act, 1 ' relating to the divorce of persons pro- 
fessing the Christian Religion ; X V of 1865, relating to divorce among 
Parsis ; XXI of 1866, “ The Native Converts' Marriage Dissolution 

Act;” XV of 1872, “ The Indian Christian Marriage Act;*’ XV of 
1865, relating to marriage among the Parsis; and III of 1872, relating 
to marriage between persons not professing the Christian, Jewish, Hindu, 
Mahommedan, Parsi, Budhist, Sikh, or Jaina religion. 3 

As to the Admiralty jurisdiction of the High Courts, see Section 32 
of the Letters Patent of 1865 for the Calcutta 
High Court, and the corresponding Sections 
of the other Letters Patent for the other High Courts. As to the 
Admiralty jurisdiction of the Mofussil Courts, see 12 and 13 Viet. Cap. 
06 ; and 23 and 24 Viet., Cap. 88. It is with reference to vessels con- 
demned as prizes more especially that questions concerned with 
Admiralty jurisdiction arise, such a sentence of condemnation by a 
competent Court being conclusive upon all the world. 


Admiralty Jurisdiction. 


1 See Section 41, post . 

9 Sec 2 Smith’s Leading Cases, p. 675. As to the Probate Jurisdiction of 
Foreign Courts, sec Westlake’s Private International Law, pj>. 278—310. 

9 With reference to t ho judgments and orders of Foreign Courts in matrimo- 
nial causes, ace Westlake’s Private International Law, pp. 815—360. 

F ft 



234 JUDGMENTS ON PUBLIC MATTERS. [sS. 42 - 43 . 


Insolvency Jurisdiction. 


For the law regulating the Insolvency jurisdiction of the High Courts* 
see the 11 and 12 Viet., Cap. 21 ; and for the 
Calcutta High Court, Section 18 of the Letters 
Patent of 1865 ; and for the other High Courts, the corresponding 
Sections of their respective Letters Patent. The Mofussil Courts (save 
in the Panjab, perhaps) have no Insolvency jurisdiction. A Bill was 
lately introduced in order to confer such jurisdiction upon them. 1 


The Section is silent as to Courts-Martial, with reference to which 
see 2 Smith’s Leading Cases, 681. It may be observed that a judg- 
ment in rem will, under the above Section of the Indian Evidence Act, 
be conclusive in a criminal equally with a civil proceeding, a proposi- 
tion as to which there is some doubt in English Law, see 2 Smith’s 
Leading Cases, 676 — 677 : and Tay. §§ 1493 — 1494.] 


42. Judgments, orders or decrees other than 
those mentioned in section forty- 
decree between third one, are relevant it they relate to 
parties when irrelevant matters of a public nature rele- 

nml when not. , . . , 1 . , . , 

. vant to the enquiry ; but such 
judgments, orders or decrees are not conclusive 
proof of that which they state. 


Illustration. 

A sues B for trespass on his land. B alleges the exist- 
ence of a public right of way over the land, which A 
denies. 

The existence of a decree in favour of the defendant, in 
a suit by A against C for a trespass on the same land, in 
which C alleged the existence of the same right of way, 
is relevant, but it is not conclusive proof that the right of 
way exists. 

[.See ante, pp. 87, 129, and 138. Jts to “ conclusive proof, ’’ sec ante, 
P-76.] 

43. Judgments, orders or decrees, other than 

What judgments, Ac., those mentioned in sections forty, 
not relevant forty-one, and forty-two, are irre- 

levant, unless the existence of such judgment, order 
or decree, is a fact in issue, or is relevant under* 
some other provision of this Act. 


1 As to the effect of Foreign Judgment* in Bankruptcy and Insolvency, see 
Westlake’s Private International Law, pp. 262 — 278. 
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Illustrations . 

(a.) A and B separately sue C for a libel which re- 
flects upon each of them. C in each case says, that the 
matter alleged to be libellous is true, and the circumstances 
are such that it is probably true in each case, or in 
neither. 

A obtains a decree against C for damages on the ground 
that C failed to make out his justification. The fact is 
irrelevant as between B and C. , 

(b.) A prosecutes B for adultery with C, A’s wife. 

B denies that C is A's wife, but the Court convicts B of 
adultery. 

Afterwards, C is prosecuted for bigamy in marrying B 
during A’s lifetime. C says that she never was B’s wife. 
The judgment against B is irrelevant as against C. 

(c.) A prosecutes B for stealing a cow from him. B 
is convicted. 

A, afterwards, sues C for the cow, which 3 had sold to 
him before his conviction. As between A and C, the 
judgment against B is irrelevant. 

(d.) A has obtained a decree for the possession of land 
against B. C, B’s son, murders A in consequence. 

The existence of the judgment is relevant, as showing 
motive for a crime. 

[In order to'prove thejexistence of a judgment , its date or its legal 
consequences , the production of the reconi or of a certified copy (see 
Section 76, post) is conclusive evidence against all the world. Thus, 
though a judgment against A will not be evidence against II, except in 
those cases which have been already provided for by the Evidence Act, 
yet, where A sues B for negligence as his agent, lie may, to prove the 
consequences of the negligence to himself, produce the record of a 
judgment obtained against him by a third-party in an action brought ill 
consequence of that negligence. Such judgment is evidence as to the 
quantum of damages, though not as to the fact of the injury. 1 Again, 
if a person charged with an offence under the Indian Penal Code were 
acquitted, the record would be conclusive evidence to establish the fact 
acquittal in a civil suit by him against the prosecutor to recover 
damages fm* malicious prosecution ; but it would be no evidence that the 
defendant in the civil suit was the prosecutor in the criminal case, or 


1 See 2 Smith’s Leading Cases, 661, aiul cases there cited. 
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of malice ; or of want of probable cause ; and the defendant notwith- 
standing such acquittal would be entitled to prove the plaintiff's guilt. 1 
So a judgment recovered against a surety will be evidence for him, to 
prove the amount which he has been compelled to pay for the principal 
debtor, but it will be no evidence of his having been legally liable to 
pay that amount through the principal's default. If one of two or more 
persons, who have jointly borrowed money, and have executed a joint 
bond, be sued for and have to pay the whole debt, the judgment will be 
evidence of the amount which he had to pay, if he afterwards sue his 
co-obligors for contribution, but it will be no evidence of the genuine- 
ness of the bond, of the joint liability, or of the shares in which the 
co-obligors are respectively liable. A, B, and C were joint owners of 
certain land. During the minority of C, A and B gave a maurasi lease 
toX. C, on attaining his majority, sued A, B, and X successfully to have 
this lease set aside. Upon this X sued A and B to recover the one-third 
portion of the purchase-money which represented Us share, alleging 
fraud on their part. It was held that the judgment in the previous case 
was not evidence of the fraud so alleged (J)ur^a Charon Bhattachar- 
jya and of hors v. Shu si Bhusan Mittru and another , V \Y r . 11. S. C. C. 
Ref. 23). Upon* a trial for intentionally giving false evidence in a stage 
of a judicial proceeding (Section 193 of the Indian Penal Code), the 
record will be evidence that there was a judicial proceeding and of the 
stage in which the evidence charged as false was given. In a trial for 
intentionally or negligently suffering to (‘scape a person convicted of an 
offence (Sections 222-223 of the Penal Code; the record will be evidence 
of the conviction. In an action to recover lands, a decree in a suit 
between the defendant's father and other persons unconnected with the 
plaintiff, which directed that the father should be let into possession of 
the estate as his own property, was held admissible on behalf of the 
defendant, not as proof of any of the facts therein stated, but for the 
purpose of explaining in what character tin* father, through whom the 
defendant claimed, bad afterwards taken actual possession of the estate.® 
The principle upon which judgments inter alius are thus admitted is 
explained by English text- writers to be this, that the record is matter 
of inducement or merely introductory to other evidence. 

It is a general rule, which lias been acknowledged and followed in 

India as well as in England, that a judgment 

Judgment in Criminal a criminal case (unless, indeed, admissible 
case not evidence m Civil . 

caae or v i re versa. evidence in the nature of reputation) can- 

not be received in a civil action to establish 
the truth of the facts upon which it was rendered, and that a judgment 

1 lay lor on Evidence, § H80, ami cases there cited. 

* Davies v. Lowndes, G Manning and Granger’s Kcp. 471, 5‘20. 
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in a civil action cannot be given in evidence for such a purpose in a cri- 
minal prosecution (Tay. § 1505, and cases there cited; Nityanand 
Surma and others v. Kashina th Neiyalanhar , V W. II. Civ. liul. 26 ; 
Bissonath Neogi v. Ilara Gobind Neogi and others , V W. R. Civ. Rul. 
27; Keramatula Chaudhri v. Golam Hosen, IX YV. R. Civ. Rul. 77 ; 
All Baksh Doctor and another v. Sheikh Samirudin , IV II. L. R. Civ. 
Rul. 31). A plea of guilty inay, however, be evidence of an admission 
(Shambhu Chandra Chaudhri v. Madhii Keibart and others , X W. 11 
Civ. Rul. 56). 


In suits to set aside alienation made by Hindu widows and other 
Hindu proprietors, who have not an absolute and complete interest in 
the property, the question is often raised, whether or not such aliena- 
tions were, made for necessary purposes. In proof of such necessity 
decrees are frequently produced without evidence being given of the 
circumstances under which the debts were contracted, for the realization 
of which these decrees were obtained. Upon the prieiples above stated 
such decrees, though good evidence of the amount paid, are not evidence 
of necessity (Babii Kant a Lai and others v. Bah a Giridhari Lai and 
others , V R. C. Sc C. R. 266 ; X W. R. Civ. Rul. 24). 


44, Any party to a suit or other proceeding 
Fnuui, collusion, and ni.iv show that any judgment, 


incoinpetcney of Court 
may be proved. 


' # . J O 7 

order or decree which is relevant 
under section forty, forty-one, or 
forty-two, and which has been proved by the adverse 
party, was delivered by a Court not competent to 
deliver it, or was obtained by fraud or collusion. 

[A judgment delivered by a Court not competent to deliver it, i. e., by 
a Court which had no jurisdiction over the subject-matter of the suit, is 
a mere nullity. On the subject ot ""jurisdiction ” see ante, pp. 173 — 195. 
9 ^ ith lespeet to Jr and or collusion , Herd Chief Justice DeGrey 

T i . , remarked as follows in the Duchess of Kings- 

Jndgments obtained by . , ® 

Fraud. ton s ease:— “ I 1 raud is an extrinsic collateral 

act, which vitiates the most solemn proceed- 
ings of Courts of Justice. Lord Coke says, it avoids all judicial acts, 
ecclesiastical or temporal/’ 1 In Philipson v. The Earl of EgrcmotU, 
the Court of Queen’s Bench observed that fraud no doubt vitiated 
everything: and the Court, upon being satisfied of such fraud, has a 
ptwer to vacate and should vacate its own judgment. 2 “ There is ” 
said Pollock, *C.B. f “ no more stringent maxim than that no man shall 


1 2 Smith's Leading Cases, 650. 

9 6 Adolphus and Ellis’ Queen’s Bench Hep, 53 7, 605. 
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be permitted to aver against a record ; but where fraud can be shown 
this maxim does not apply. 1 * In the case of the Earl of Bandon v. 
Becker , a the House of Lords observed that the validity of a decree of 
a Court of competent jurisdiction upon parties legally before it may be 
questioned, on the ground that it was pronounced through fraud, con- 
trivance, or covin of any description, or not in a real suit, or, if pro- 
nounced in a real and substantial suit, between parties , icho were 
really not in contest with each other” In applying the rule, it makes 
no difference whether the judgment impugned has been pronounced by 
an inferior tribunal, or by the highest Court of Judicature in the land ; 
but in all cases alike it is competent for every Court, whether superior 
or inferior, to treat as a nullity any judgment which can be clearly 
shown to have been obtained by manifest fraud. 3 


What is Fraud. 


The Indian Evidence Act contains no definition of the terms “ fraud” 
and “collusion.” Writers on Equity distinguish 
two kinds of fraud, viz., Actual or Positive Fraud, 
and Constructive Fraud. The former is applied to those eases in 
which there is an intention to commit a cheat or deceit upon another 
person to his injury. “ By constructive frauds are meant,” says Mr. 
Story, 4 “ such acts or contracts, as, although not originating in any 
actual evil design or contrivance to perpetrate a positive fraud or injury 
upon other persons, arc yet, by their tendency to deceive or mislead 
other persons, or to violate private or public confidence, or to impair 
or injure the public interests, deemed equally reprehensible with posi- 
tive fraud, and, therefore, are prohibited by law as within the same 
reason and mischief as acts and contracts done malo ammo” It is only 
in connection with the subject of actual o r positive fraud that Mr. Story 
mentions frauds in verdicts, judgments, decrees, and other judicial 
proceedings. 5 

The following definition of fraud is given in the 17th Section of 
the Indian Contract Act, IX of 1872, and may, perhaps, be usefully 
borne in mind : — 1 

“Fraud means and includes any of the following acts committed by 
a party to a contract, or with his connivance, or 
by his agent, with intent to deceive another party 
thereto or his agent, or to induce him to enter into the contract: — 

( 1 .)— .The suggestion, as a fact, of that which is not true, by one who 
does not believe it to be true ; 


“ Fraud” defined. 


1 Royer a v. Hadley , 2 Hurl.* tone and Oilman’s Rep. 247. 

9 3 Clark and Finnelly’s Rep. 610. 

* Hhedden v. Patrick , 1 Macq turn’s Scotch Cases, House of Isordi, 635. 

4 Fruity Jurisprudence, § 258. 

4 Equity Jurisprudence, § 252. 
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(2.) — The active concealment of a fact by one having knowledge or 
belief of the fact ; 

(3 ) — A promise made without any intention of performing it ; 

(4.) — Any other act fitted to deceive ; 

(5.)— Any such act or omission as the law specially declares to be 
fraudulent. 

Explanation. — Mere silence as to facts likely to affect the willingness 
of«a person to enter into a contract is not fraud, unless the circum- 
stances of the case are such that, regard being had to them, it is the duty 
of the person keeping silence to speak, or unless his silence in itself is 
equivalent to speech.” — 

“ Collusion ” is defined to be a deceitful agreement or compact bfc- 

^ . tween two or more persons to do some act in 

Collusion. _ ... 1 . . , . 

order to prejudice a third person, or tor some 

improper purpose. Collusion in judicial proceedings is a secret agree- 
ment between two persons that the one should institute a suit against 
the other, in order to obtain the decision of a judicial tribunal for some 
sinister purpose. It may be of two kinds, — (1) when the facts put for- 
ward as the foundation of the judgment of the Court do i\ot exist; (2) 
when they exist, but have been corruptly preconcerted for the express 
purpose of obtaining the judgment. 1 

That strangers to the suit in which a judgment has been obtained 
by fraud or collusion may give evideuce of such 

Who mav show f riUu j or collusion for the purpose of defeating the 
judgment, is a proposition as to which there has 
never been any doubt; but, whether an innocent party to the suit may 
show such fraud and collusion, is a point upon which the authorities 
under English law are not agreed. It is said that his proper course is 
to apply to the Court which pronounced the judgment to vacate it. 
That a guilty party would not be allowed to defeat a judgment by 
showing that in obtaining it he had practised an imposition on the Court 
i? wholly in accordance with the legal maxims — Allegans suam turpi - 
tudinem non est audie/ulus 2 — Nemo ex dolo suo propria relevetur, ant 
auxilinm capiat* The words of the Section, “* any party to a suit or 
other proceeding, &c.,” are wide enough to include parties to the first 
suit, both innocent and guilty. It may be questionable if it was 
intended to include the latter ; but see limn Saran Singh and others v. 
Mussamat Pran Piyari and others , I \V. It. Civ. Rul. 156. 

% 

1 Sec Wharton's Law Lexicon, Title “Collusion.” 

“ A person alleging his own infamy is not to be heard,” 

8 “No one can bo rolieved or gain an advantage from his own proper deceit. 0 
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Opinions of third persons when relevant. 


45. When the Court has to form an opinion 
,, . . , . upon a point of foreign law, or 

or science or art, or as to lilen- 
tity of handwriting, the opinions upon that point of 
persons specially skilled in such foreign law, science 
or art [or in questions as to indentity of hand- 
writing 1 ], are relevant facts. 

Such persons are called experts. 

Illustrations. 


(a.) The questiou is, whether the death of A was 
caused by poison. 

The opinion of experts as to the symptoms produced 
by the poison by which A is supposed to have died, are 
relevant. 

(b. ) The questions is, whether A, at the time of doing 
a certain act, was, by reason of uusouuduess of mind, 
incapable of knowing the nature of the act, or that he 
was doing what was either wrong or contrary to law. 

The opinions of experts upon fhe question whether the 
symptoms exhibited by A commonly show unsoundness of 
mind, and whether such unsoundness of mind usually 
renders persons incapable of knowing the nature of the 
acts which they do, or of knowing that what they do is 
either wrong or contrary to law, are relevant. 

(c . ) The questiou is, whether a certain document was 
written by A. Another document, is produced which is 
proved or admitted to have been written bv A. 

The opinions of experts on the question whether the 
two documents were written by the same person or by 
different persons, are relevant. 

[As to foreign law , see also Section .‘IS, ante, p. 1G9. In connection with 
the same subject may be considered the provisions of 22 & 23 Viet. 

Cap. (53, and 24 Viet,, Cap. 11. The pream- 
A l> i'859^ T * Ct > hie ^ ie banner Statute recites that great 

improvement in the administration of the law 
would ensue if facilities were afforded for more certainly ascertaining 
the law administered in one part of Her Majesty’s dominions when 
pleaded in the Courts of another part thereof. Section 1 then enacts 


1 The words in brackets were added by the amending Act, XV II I of 1872, 
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th&t if in any action' depending in any Court within Her Majesty’s 
dominions, it shall be, in the opinion of such Court, necessary or 
expedient for the proper disposal of such action to ascertain the law 
applicable to the facts of the case as administered in any other part of 
Her Majesty’s dominions on any point on which the law of such other 
part is different from that # in which the Court is situate, it shall be 
competent to the Court to direct a case to be prepared setting forth 
the facts, as they may be ascertained by verdict of a jury or other mode 
competent, or may be agreed upon by the parties, or settled by such per- 
son or persons as may have been appointed by the Court for that purpose 
in the event of the parties not agreeing ; and upon such case being approved 
by such Court or a Judge thereof, they shall settle the questions of law 
arising out of the same on which they desire to have the opinion of another 
Court, and shall pronounce an order remitting the same, together with 
the case, to the Court in such other part of Her Majesty’s dominions, 
being one of the superior Courts thereof whose opinion is desired 
upon the law administered by them as applicable to the facts set 
forth in such case, and desiring them to pronounce their opinion on 
the questions submitted to them in the terms of the Act. The parties 
may petition the Court, whose opinion is to be obtained*, to hear them 
or their counsel ; and the Court shall, if it see fit, appoint an early day 
for hearing them, and shalL pronounce its opinion. A copy of the 
opinion, so pronounced, certified by an officer of the Court, shall be 
given to each of the parties (Section 2), who may lodge the same 
with an officer of the Court in which the action may be depending, 
with a notice of motion that such party will ou a certain day move the 
Court to apply such opinion to the facts set forth in the case, and the 
Court shall thereupon apply such opinion to such facts in the same 
manner as if it had been pronounced by the Court itself upon a case 
reserved for its opinion ; or the Court may, if it think fit, order the 
opinion to be submitted to the jury with the other facts of the case, 
jas evidence, or conclusive evidence, as it may think fit, of the foreign 
law therein stated (Section 3). 3 

The preamble to the 24 Viet., Cap. 11, referring to the above Statute, 
recites that it is expedient to afford the like 
1861 ^ Ct * ^ ^ f° r ^ ie better ascertainment, in simi- 

lar circumstances, of the law of any foreign 

* “Action” is defined by Section 6 to include every judicial proceeding instituted 
in%ny Court— Civil, Criminal, or Ecclesiastical. 

* As an example of -a case in which the provisions of this Statute were resorted 
to, .see Login and another v. Princess Victoria Gouramma cf Cooiy, I Jur. O. S* 
109. The Court of Chancery in England here forwarded a case on Hindd Law 
to the Supreme Court at Calcutta. 

a 2 
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country or State with the Government of which Her Majesty may be pleased 
to enter into a convention for the purpose of mutually ascertaining the 
law of such foreign country or State when pleaded in actions depending 
in any Courts within Her Majesty’s dominions, and the law ns adminis- 
tered in any part of Her Majesty’s dominions when pleaded in actions 
depending in the Courts of such foreign 'country or State. Section 1 
then makes provisions similar to those above-mentioned empowering 
superior Courts within Her Majesty’s dominions, in any action depend- 
ing in them, to remit a case with queries to such superior Court in such 
foreign State or country as shall be agreed upon in the convention. The 
provisions as to obtaining a copy of the opinion delivered by the foreign 
Court, and moving the Court in which the case is depending, to apply it, 
are similar to those already noticed. Then follows a proviso ({Section 2) 
empowering the latter Court, if it be satisfied that the facts were not 
properly understood by the foreign Court, or if it be doubtful on any 
ground whether the opinion does correctly represent the foreign law 
as regards the facts to which it is to be applied, to remit the case with 
or without alterations or amendments to the same or to any other such 
superior Court in such foreign State as aforesaid. Section 3 empowers 
any Court of a foreign country or State, with whose Government Her 
Majesty shall have entered into a convention, to remit to the Court in 
Her Majesty’s dominions whose opinion^ desired a case setting forth 
the facts and the question of law arising out of the same, and directs 
such Court to proceed to pronounce an opinion and to give a certified 
copy thereof to the parties in manner similar to that provided for by 
the above Statute first mentioned. It may be observed that, under the 
provisions of the 2*2 & 23 Viet., Cap. 63, any Court, superior or inferior, 
may obtain the opinion on a question of law of a superior Court in 
another portion of Her Majesty’s dominions; whereas, under the 24 
Viet., Cap. 1 1, it is only a superior Court in Her Majesty’s dominions 
which can obtain the opinion of a foreign Court, while it appears that 
any foreign Court, superior or inferior, can obtain the opinion of a 
Court, superior or inferior, in Her Majesty’s dominions. 

With reference to experts in science, art, or handwriting, the follow- 
ing extract from Mr. Taylor’s work is valuable : — 

44 It may be laid down as a general rule, that the opinion of 
witnesses possessing peculiar skill is admis- 
A What, is a Science or gible whenever the subject-matter of inquiry 

is such that inexperienced persons are un- 
likely to prove capable of forming a correct judgment upon it without 
such assistance : in other words, when it so far partakes of the character 
of a science or art as to require a course of previous habit or study, 
in order to obtain a competent knowledge of its nature. On the 
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otljer hand, it seems equally clear that the opinions of skilled witnesses 
cannot be received when the inquiry relates to a subject which does 
not require any peculiar habits or course of study in order to qualify 
a man to understand it. Therefore witnesses are not permitted to 
state their views on matters of moral or legal obligation , or on the man- 
ner in which other persons wbuld probably have been influenced, had the 

parties acted in one way rather than another The opinions of 

scientific witnesses are admissible in evidence not only where they rest 
on the personal observations of the witness himself, and on facts within 
his own knowledge, but even where they are merely founded on the case 
as proved by other witnesses on the trial. But here the witness cannot 
in strictness be asked his opinion respecting the very point which the 
jury” (or in India the Court) u are to determine. For instance, if the 
question be whether a particular act, for which a prisoner is tried, were 
an act of insanity, a medical man, conversant with that disease, who 
knows nothing of the prisoner, but has simply heard the trial, cannot be 
broadly asked his opinion as to the state of the prisoner's mind at the 
time of the commission of the alleged crime ; because such a question 
involves the determination of the truth of the facts deposed to, as well us 
the scientific inference from those facts." 1 lie may, however, be asked 
what judgment he can form on the subject, assuming the facts stated in 
evidence to be true. As to the opinions of experts, see also the penul- 
timate paragraph of Section GO, post. 2 

The evidence of experts is to be received with great caution, not 
on the ground that they wilfully misrepresent 

Evidence of Exports to w hat they think, but because their judgments 
be received with caution. J Jo 

become so warped by regarding the subject 

in one point of view, that, though most conscientiously disposed, they 
are incapable of expressing a candid opinion. “ They come,” said 
Lord Campbell, 44 with such a bias on their minds to support the cause 
in which they are embarked,* that hardly any weight should be given 
t to their evidence .” 3 ] 


i §§ 1275, 1276, and 1278. 

9 In America it lias been determined, upon grave consideration, and in confor- 
mity with the doctrine which lias always prevailed in the English Ecclesiastical 
Courts, that where a witness has had opportunities of knowing and observing the 
conversation, conduct, and manners of a person whose sanity is in question, he 
may depose not only to particular facts, but to his opinion or belief as to the 
sanity of the party, formed from such actual observation. And so also the sub- 
scribing witnesses to a will may give their opinion as to the sanity of the testator 
(See Tay. § 12*3 and cases there cited). This evidence does not seem to be admis- 
sible under the Indiah Evidence Act, which allows tho opinions of experts only on 
such a point. Of course, any witness may speak to facts, from which the Court 
may form its own opinion as to sanity or insanity (see Section 14 ), 

* Tracy Peerage Case, 10 Clark and Fiunclly’s Rep. 191, 
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46. Facts, not otherwise relevant, are relevant 
if they support or are inconsist- 
opiSoSs of experts. 0 ^ 011 ent with the opinions of experts, 

when such opinions are relevant. 

Illustrations. 

(a.) The question is, whether A was poisoned by a 
certain poison. 

The fact that other persons, who were poisoned by that 

S oison, exhibited certain symptoms which experts affirm or 
eny tp be the symptoms of that poison, is relevant. 

(6.) The question is, whether an obstruction to a har- 
bour is caused by a certain sea-wall. 

The fact that other harbours similarly situated in other 
respects, but where there were no such sea-walls, began to 
be obstructed at about the same time, is relevant. 

[Th is Section is in accordance with the rule of English law, see Tay. 
§ 316. It is somewhat analogous to Section 11, ante . Illustration (/>) Is 
taken from the case of Folkes v. Chadd, 3 Douglas* Rep. 157.] 

47. When the Court has to form an opinion 
as to the persons by whom any 
writfug!° a aS t0 hand * document was written or signed, 

the opinion of any person ac- 
quainted with the handwriting of the person by 
whom it is supposed to be written or signed that it 
was or was not written or signed by that person, is 
a relevant’ fact. 

Explanation . — A person is said to be acquainted 
with the handwriting of another person when lie, 
has seen that person write, or when he has received 
documents purporting to be written by that person 
in answer to documents written by himself or under 
his authority and addressed to that person, or 
when, in the ordinary course of business, docu- 
ments purporting to be written by that person have 
been habitual Jy submitted to him. 

Illustration. 

The question is, whether a given letter is in the hand- 
writing of A, a merchant in Loudon. 
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JB is a merchant in Calcutta, who has written letters 
addressed to A and received letters purporting to be writ- 
ten by him. C is B’s clerk, whose duty it was to examine 
and file B’s correspondence. D is B’s broker, to whom B 
habitually submitted the letters purporting to be written 
by A for the purpose of* advising with him thereon. 

The opinions of B, C, and D on the question whether 
the letter is in the handwriting of A are relevant, though 
neither B, C, nor D ever saw A write. 

[There are five methods of proving handwriting (1) The sim- 
pleat method is to call the ivriter himself. It 

Five methods of prov- - g UO f however, absolutely necessary to call the 
mg handwriting. . ’ ’ J J , • 

writer, as the evidence of any one who saw 
him write is, equally with his, primary evidence of the fact. (2) Any 
person who actually saw the paper or signature written may be called 
to prove it. (3) A witness may be called who has obtained a know- 
ledge of, and acquaintance with, the person’s handwriting in question 
by seeing that person write on other occasions. (4) The handwriting 
may be proved by the evidence of a witness who has acquired a 
knowledge thereof by having seen in the ordinary cotfrse of business 
documents proved, or which may be reasonably presumed, to have been 
written by the person, whose handwriting forms the subject of inquiry 
(see Explanation and Illustration ). In the Fitz waiter Peerage case 1 it 
was decided that the evidence of a witness, who had acquired his 
knowledge of the handwriting not from a course of business , but from 
studying the signatures attached to documents admitted or proved to 
be genuine, but not produced, for the express purpose of speaking to 
the identity of the writer ,* could not be admitted. But when the 
family solicitor was called and stated that he had acquired a knowledge 
of the handwriting from having had occasion at different times to 
examine, in the course of business , many deeds and other instruments 
written or signed by the same ancestor, this was held to be good evi- 
dence. (5) Handwriting may be proved by comparison of two or 
more writings, as to which see Section 73, post , and, as to comparison by 
experts, Section 45, ante, and Illustration (c) thereto. 

These method* of proving handwriting are valuable probably in the 
order in which they have been placed above. Where a less valuable 
method of proof is resorted to, it should be borne in mind that this 
may raise a suspicion that the party is actuated by some improper 
'motive in withholding evidence of a more conclusive nature, if it do 
not appear that such evidence is not available.] 

1 10 Clark and Finnelly’s Itep. 193. 

• Which is different from the identity of handwriting (see Section 45, ante), 
the writings to be compared being before the Court (see Illustration (c), id). 
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48. When the Court has to form an opinion us 

Opinion as to exist- to the existence of any general 
ence of right or custom, custom or right, the opinions, as 
when lclevant. ^j 10 ex j s t ence G f such CUStOIll 

or right, of persons who would be likely to know 
of its existence if it existed, are relevant. 

Explanation . — The expression ‘general custom 
or right’ includes customs or rights common to 
<;uy considerable class of persons. 


Illustration . 

The right of the villagers of a particular village to use 
the water cf a particular well is a general right within the 
meaning of this section, 

[Under Clause 4, Section 32 (ante, pp. 108, 127 — 129), evidence may 
be given of a statement, written or verbal , made by a person, who is dead, 
or who cannot be found, or who has become incapable of giving evi- 
dence, or whose attendance cannot be procured without an amount of 
delay or expense, which, under the circumstances of the case appear to 
the Court to be unreasonable, such statement giving the opinion of 
such person as to the existence of any public right or custom or matter 
of public or general interest , of the existence of which, if it existed, 
he would have been likely to be aware, and having been made before 
any controversy as to such right, custom, or matter arose. The present 
Section (48) is concerned with oral evidence given in open Court, and 
is not governed by the limitation “ before any controversy, &e.” Hav- 
ing advertence to the meaning attached to the terms “public" and 
u general referred to, ante , p. 127, the Explanation adopts the sense in 
which the term “ geniraC is used by English writers. The Indian 
Evidence Act, however, makes no provision for the admission of oral 
evidence expressing the opinions as to the existence of a public custom 
or right , of persons who would be likely to know of its existence, if it 
existed. Why oral evidence of opinion should be admitted in the case 
of a general, though not of a public custom or right , is not very obvious. 
It has been already pointed out ( ante , p. 129) that the Act admit* 
judgments, orders, or decrees as evidence of matters of a public natur $ 
(Section 42), but that there is no provision for admitting them as evi- 
dence of matters of general interest See also as to custom , right, 8tc., 
Section 13 , ante, p. 86 ; and Clause 7 , Section 32 , ante , pp. 109 , 
136 .] 
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.49. When the Court has to form an opinion as 

Opinions ns to nsngos,. to 

tenets',^., when relevant. the usages and tenets of any 

body of men or family, 

the constitution ar\d government of any religious 
or charitable foundation, or 

the meaning of words or terms used in particular 
districts or by particular classes of people, 

the opinions of persons having special means of 
knowledge thereon, are relevant facts. 

[“ The duty of an European Judge, who is under the obligations to 
administer Hindu L*iw,” said their Lordships of the Privy Council in 
the case of The Collector of Madura v. Mutu Ramalinga Sathupathi , l 
“is not so much to inquire whether a disputed 

Usage in Hindu Law. doctrine is fairly deducibie from the earliest 

authorities, as to ascertain whether it has been received by the particu- 
lar school which governs the district with which he has to deal, and 
has there been sanctioned by usage. For, under the Hindu system of 
law, clear proof of usage will outweigh the written text of the law” 
And, again, in the case of Dhyah Ram Singh v. Bhyah Agar Singh , 
XIII Moo. Ind. Ap. 390 — 44 The compiler of the Mitacsliara is said to 
have been an ascetic or devotee, and from that source nothing at 
variance with the religion of the Hindus is likely to have flowed. The 
Hindu law contains in itself the principles of its own exposition. The 
digest subordinates iti more than one place the language of texts to 
custom and approved usage.” “Custom,’* says Strange, “is a branch of 
Hindu, as it is of our own law” 2 — and again, 44 usage being a branch of 
Hindu law, which, wherever it obtains, supersedes its general maxims.” 8 
“Immemorial custom,” says Manu. 44 is transcendent law.” 4 

Hindu usage is of two kinds, viz., Kulachar or family usage, and 

. , ^ , desachar or local usage. The latter, if it 

Kulachar and Desachar. , 

really exist, being a custom prevalent over a 

whole district, and not confined to one particular estate, must, from its 

universality, be more easily susceptible of proof than the former. In 

order to establish kulachar , it must be shown that the custom has been 

ancient and uninterrupted ( Amritnath Chaudhri v. Oauri Nath Chaudhri, 


• * XII Moo. Ind. Ap. 430; also I B. L. R. P. C. 12; and see Srimati Mating in i 
Debt v. Srimafi Jaihali Debi , V B. L. R. 469. 

• Hindi! Law, Ed. of 1830, Vol. I, p. 256. 

• Idem, Vol. 1, p. 251. 

4 Chap. I, p. 188. 
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VI B. L. R. 238 ; Raja Nagendra N drain v. Raghonath Narain Deo , 
Sutli. Rep. Jan. — July, 1864, p. 20). 

Bengal Regulation XI of 1793, after reciting* that a custom origina- 
ting in consideration of financial convenience 
en. eg. ^ o 1^ . } ia d been established under the Native admi- 
nistrations, according to which some of the most extensive zemindaris 
are not liable to division, but devolve entire on the eldest son or next 
heir to the exclusion of other relations, and that this custom is repug- 
nant both to the Hindu and Mahomedan laws which annex to primo- 
geniture no exclusive right of succession to landed property, &c., — 
proceeds to rescind this custom, and to enact that, if any zemindar, 
independent talukdar, or other actual proprietor of land shall die 
without a will , or without having declared by writing or verbally to 
whom and in what manner his or her landed property is to devolve 
after his or her demise, and shall leave two or more heirs, who by 
the Mahomedan or Hindu Law may be respectively entitled to succeed 
to a portion of the landed property of the deceased, such persons shall 
succeed to the shares to which they may be so entitled (Section 2) ; 
and they may either hold the property as a joint undivided estate or 
proceed to efte/it a division (Section 3). After the passing of this 
Regulation a custom was found to prevail in the jungle mehals of Mid- 
napur and other districts , by which the succession to landed estates 
devolved to a single heir without the division of the property. This cus- 
tomhaving been found to be long established and to be founded in certain 
circumstances of local convenience, Regulation X of 1800 was passed 

to amend the former Regulation. Section 2 

Ben. Reg. of 18 . enacts that Regulation XI of 1793 shall not 
be considered to supersede, or atlcct any established usage which may 
have obtained in the jungle mehals of Midnapur and other districts , by 
which the succession to landed estates, the proprietor of which may have 
died intestate, hai hitherto been considered to devolve to a single heir 
to the exclusion of the other heirs of the deceased. In the mehals in 
question the local custom of the country shall be continued in full force 
and the Courts of Justice shall be guided by it in the decision of all 
claims which may come before them to the inheritance of landed pro- 
perty situated in those mehals.’ As to the construction to be put upon 
these two Regulations, read together, their Lordships of the Privy 
Council, in the case of Rdjd />/ dir Ho sen v. Rani Zahurunnissa, II 
Moo. Ind. Ap. 476, observed as follows : — “It was, however, contended 
on the part of the appellant, that the Regulation of 1793 was repealed 


1 These two Regulations extend to Bengal, Behar, and Orissa, and are still 
un repealed. 
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with respect to this zcminddri by another Regulation (X of 1800).^ 

But it is clear to their Lordships that this latter 

Regulation did not apply to undivided zemindaris , in which a custom 
might prevail that the inheritance should be indivisible, but only to the 
jungle mehals and other entire districts , where local custom prevails . 
The construction contended for, viz., that every individual zemindarx in 
which the custom had been that it should descend entire, was exempted, 
would repeal the Regulation of 1793 altogether; whereas it is clear 
that it was intended to be partially repealed only.” In an earlier por- 
tion of the same judgment, their Lordships said: “Two grounds, there- 
fore, on which the appellant has rested his claim having failed, it now 
becomes necessary to dispose* of the third, that principally insisted 
upon in the argument before us, viz., the supposed family custom* that 
the zemindar! had never been separated, but devolved entire on every 
succession, and that such custom was still in f<||ge, If the existen ce 
of the custom in point of fact was the question to be determined by 
their Lordships, they would have entertained some doubt upon it ; for 
the circumstance that the zemindar! had been held entire for a very long 
period would seem to indicate that the ordinary rules of succession had 
not been applied to it, and gives great countenance to the supposition 
that such a custom existed. But, supposing that were so, their Lord- 
ships are clearly of opinion that the family u sage cannot exempt this 
zemindar i from the operation of the Regulation , XI of 1793.” This 
case seems to decide that in the Provinces of Bengal, Behar, and 
Orissa, local usage may, though family usage cannot, make a zemindar! 
impartible and descendible to a single heir in cases to which Bengal 
Regulation XI of 1793 is applicable. In the case of the Tirhut Raj / 
their Lordships said : “ We apprehend that the principle upon which 
wc arc about to proceed in this case admits of no doubt or question 
whatever. By the general law prevailing in this District (Tirhut), and 
indeed generally under the Hind A Law, estates are divisible amongst 
the sons when there aro more than one son ; they do not descend to 
the eldest son, but are divisible amongst all. With respect to a raj, 
as a principality, the general rule is otherwise, 1 * 3 and must be so. It 
is a sovereignty, a principality, a subordinate sovereignty and princi- 
pality, no doubt ; but still a limited sovereignty and principality, which, in 
its very nature, excludes the idea of division in the sense in which that 
term is issued in the present case. Again, there is no doubt that the 
general law with respect to inheritance, as well as with respect to other 
• matters, may, in the case of great families , where it is shown that 


1 ( lanesh Dud Sinyh v. Maharaja Moheskitr Sinyh aiul others, VI Moo. lad. 
Ap. 187. 

9 See Digest, Vol. II, pp. 123, 124. 

H 2 
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usage Las prevailed for a very long series of years, be controlled unless 
there be positive law to the contrary. Now, it is said in this case that 
there is no positive law which excludes the divisibility, unless it be 
clearly proved to be an ancient raj, which it is denied that it is. But 
Regulation XI of 1793 really has no bearing upon the case, for the 
Regulation of 1793 is confined to cases in which there is no deed and 
no will executed , while there is a deed, or where there is a will, it does 
not give a validity to that deed or that will which the deed or will would 
not otherwise possess, but leaves it precisely where it stood before ; 
therefore the Regulation of 1793, and Regulation X of 1800, and the 
authorities upon this point which have been referred to, do not appear to 
their Lordships to be at all involved in the consideration of the present 
case. In this case there was a deed-of-gift by the late Raja to his 
eldest son. The passage just quo ted shows to what cases Regulation 
XI of 1793 is applicable. The decision did not turn on the point 
whether family usage can render a zemindar* impartible in cases to 
which the Regulation applies. It decided merely that a raj in respect 
of which there is evidence of family usage of impartibilitv, is an 
exception to the general rule of Hindu law as to partibility. Whether 
this general proposition would be affected by Regulation XI of 1793 
was not a question "which arose, there being a deed-of-gift, and the 
Regulation being therefore inapplicable. Family usage through four- 
teen generations was here proved, and the custom founded thereon was 
held to be a good custom. In the Jhutsapnre Case 1 ( Bahu Birpci tab 
Sahx v. Maharajah llajendra Per tab Suhi, IX W. R. l\ (). 1 ) their 
Lordships spoke of Regulation XI of 1793 as fc * a general law, which 
confessedly does not aflcct the descent of large zemindaris held ns 
raj, or subject to hulavhdr or family custom.” It may be observed, 
however, that in this case also there was a deed or will, the validity of 
which was held to have been proved. Should the exact point mooted 
above ever iiltve to be decided, it may perhaps be held that Regulation 
XI of 1793 was merely intended to do away with the custom referred to 
in the preamble, viz., a custom originating under the Nat ire atlmuti s- 
tratums in considerations of financial convenience , and repugnant both 
to Hindu atul Mohamedan laws; and that it was not intended to 
interfere with any custom consonant with those laws, and having an 
origin wholly distinct from that here indicated. The case of the 
Niuldea Raj, which is another example of an impartible principality, was 
decided iri 1792 before Regulation XI of J 793 was passed (Strange’s 
Hindu Law, Vol. If, p. 447). It was said in the judgment in this 
case, that, by the 137th Article of the (old) Regulations, it is directed 
that, in cases o i succession to zemindaris , the Judge do ascertain 


For this case before the Calcutta High Court, see W. If. Special No. p. 97. 
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whether they have been regulated by any general usage of the pjer- 
gunnah, where the disputed land is situated, or by any particular usage 
of the family suing; and do consider in his decision the weight due to 
the evidence on this head.” The following cases may well be referred 
to in connection with what has just been said: — Anand Lai Singh Deo 

V. Maharaja Dheraj Gaj'iid Narai/i Deo Bahadur , V Moo. Ind. Ap. 82 ; l 
Kattama Nauchiar v. The Raja of Shiva Gungah , IX Moo. Ind. Ap. 
539. “The zemindan is admitted to be in the nature of a principality, 
impartible and capable of enjoyment by only one member of the family 
at a time. But whatever suggestions of a special custom of descent 
may heretofore have been made (and there are traces of such in the 
proceedings), the rule of succession to it is now admitted to be that 
of the general Hindu law prevalent in that part of India (district of 
'Madura, Madras Presidency), with such qualifications only as flow 
from the impartible character of the subject’*: — the cases connected 
with the Tipperah Raj, viz ., Ram Gangd Deo v. Durga Mam Juba - 
raj, Ben. S. 1). A. Rep. Vol. I, p. 270 ; Bir Chandra Juba raj v. Nil- 
Krishna Takur and others , I W. R. Civ. Rul. 177, and NUkrtihlo Deb 
Barmano v. Bir Chandra Takur (Last case in appeal before the Privy 
Council), III B. L. Ii. P. C. 19, “ Where a custom *s proved to exist, 
it supersedes the general law, which, however, still regulates all beyond 
the custom”: — Rani Bistoprea Patmahadea v. Basudeb Dul Be war H 
Patnaik, II W. R. Civ. Rul. 232 ( Keonghur Raj in Cuttack — Sons 
by wife of a lower caste rank after sons of same caste, with Raja): — 
Nity anand Mar diraj v. Srikaran J agger nath Bewartah Patnaick , III 

W. R. Civ. Rul. 116 ( A ttgurh Raj in Cuttack — Brother to be preferred 
to son by a slave girl): — Raja Nagendra Narain v. Raghunath Narain 
Deo , Suth. Rep. Jan. — July, 1864, p. 20 (Fulkusunah, Maunbhoom) : — 
Login and another v. Princess Victoria Gauramma of Coorg, I Jur. 
O. S. 109 : — Lalla Inde ninth Sahi Deyu v. Takur Kasinath Sahi and 
others , Ben. S. D. A. Rep. for 1845, p. 17: — Maharaj tiKowar Basdeo 
Singh v. Maharaja Radar Singh Bahadur , Ben. 8. D. A. Rep. for 1846 
p. 228 : — Rani Haro Sundari Dchija v. Raja Bissonath Singh , Ben. 
8. D. A. Rep. for 1847, p. 339 : — Miituvcnguda Chellasamy Manigar 
v. T umbayasamy Manigar and others , Mad, 8. D. A. Rep. for 1849, 
p. 27 : — and Jagannadharow v. Kandarou\ Mad. S, D. A. Rep. for 
1849, p. 112 : — Maharani lliranath Koer v. Bobu Ramnarain Singh , IX 
B. L. R. 274.* 


As to family usage unconnected with a raj or principality, the 
following cases may be consulted : — Sarendra Nath Rai v. Hiramam 
Barmani * XII Moo. In. Ap. 91, and I B. L. R. P. C. 32. “ The pre- 

1 See also 'for this case, Ben, S. D. A. Rep., Vol. VI, p. 282. ~ 

* Decided while these pages are passing through the press, A number of 
cases will be found cited here. 
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valence in any part of India of a special course of descent in a family, 
differing from the ordinary course of descent in that place of the 
property of people of that class or race, stands on the footing of usage 
or custom of the family . It must have had a legal origin and have 
continuance (see Abraham v. Abraham), 1 and, whether the property 
be ancestral or self- acquired, the custom is capable of attaching and of 
being destroyed, equally as to both — Doe d. Jugomohan Rai v. 
Srimaii Nimu Dasi, Morton’s Cases in Hindu Law by Montriou, p. 595 : 
“I have no hesitation in saying that we are bound to take notice of 
any special customs which may exist among the Hindus or which can 
be considered as the law of any particular part of the country, but then 
there must be an averment in the pleadings to show that this custom 
prevails, and ought to be received as the law of that place, notwith- 
standing that it varies from the general laws of the Hindus. Mr. Ellis 
of the Madras Civil Service has shown that many customs and usages 
have been adopted from a former people by their Brahminical con- 
querors, and have become a part of the Hindu Code, although not in 
any degree founded on the Shastras. It may be said that, from the 
year 175b, to the year 17G5, there was a double Government in this country, 
andduring this period there was no registry of any Regulations. To those 
who minutely study the history of that period, it must he evident that many 
usages were then introduced that are now recognized as Hindu cus- 
toms ; and if any of the usages which were introduced at that period 
are relied upon as law, we are bound to take notice of them, should it 
be shown to us that they have become the written law of the land. 
But even if they have not become written law, and they are specially 
pleaded, we must still recognize them as a valid subsisting custom, on 
the presumption that this custom had its origin in some lawful authority, 
and there will be no more difficulty in doing this than there is in 
recognizing the local customs of England ”: 2 — Gopnl Sindh Man Data 
Mahapater v . Narattan Sindh and others, Ben. S. i). A. Rep. for 1845. 
p. 195: — Rasick Lai Bhanj and others v. Pur ash Maui, Ben. S. I). A, 
llep. for 1847, p. 205 : — and Samian Singh and others v. K he dan 
Singh and another , Ben. S. D. A. Rep. for 1814, p. 1 lb. 

On the subject of a local custom of preemption amongst persons 
other than Mahomcdans, the following cases 

Local Custom of Pre- n tay | >e cons ulted: — Ram Dular Mitscr v. 
empi ° n ' Jhamack Lai Mister, VIII B. L. R. 455 

(Hindus, in Behar) : — Fakir Rayat and others v. Sheikh Imam Bahsh 
B.L. R. Sup. Vol. F. B. 35, and Scv. Aug. -Dec. 18G3, p. 45G a (Hindus 
in Behar — custom presumed, unless contrary be shown, to bd founded 


1 IX Moo. Ind. Ap. 224. 

* Per Grey, C.J# Here follows the passage already quoted, ante, p. 88, at foot. 
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on and co -ex tensive with Mahomedan law) : — Kantiram and another .v. 
Walv Sahu , II B. L. 11. Civ. Rul. 330 (Hindus in Purnea) :—Babu 
Maheshi Lai v. G . Christian and others , VI W. R. Civ. Rul. 250 
(Christians in Bhaugulpore ) : — Sheraj All Chaudlirx v. Ramzan Bibl 
and others , VIII W. R. Civ. Rul. 204 (Hindu defendant not bound by 
Mahomedan law, unless .there be proof of custom) : — Munshi Habibal 
Ilosen v. Lalla Dcohi Nan dan, Sutli. Rep. Jan. — July, 1864, p. 74 (To 
the same effect — 24-Pergunnahs) : — Dewaii Munwar All v. Syud 
Azharudin Mahomed and another , V W. R. Civ, Rul. 270 (To the 
same edect — Tipperah) : — Nasirudin Khan v. Indra Narain Chaudhri 
V W. R. Civ. Rul. 287 (Hindus in Chittagong) : Indra Narain Chaudhri 
v. Mahomed Nazirudin and others, 1 W. R. Civ. Rul. 234 (Hindus 
in Chittagong): — Madhab Chandra Nath Bishwas v. Tami Bewah and 
others , V W. R. Civ. Rul. 279 (Hindus in Jessore ): — Jamilah Khatun 
and others v. Pagal Ram and others , I W. R. Civ. Rul. 251 (Between 
Mahomcdans and Hindus in Sylhet):— Benarsi Das and others v. Phul 
Chand , I N-W-P. Rep. Civ. Ap. 243 (A solitary case or two not 
sufficient proof): — and see Appendix II, post. 


Other Local Customs. 


For other local customs, see the following cases : — Bani Madhab 
Banerji v. Jai Krishna Muherji , VII B. L. 
R. 152 (Tenures transferable) : — Massamat 
Kastura Kumar t w Monohur Deo and others, Suth. Jan — July, 1864, 
p. 39 (Custom of succession to Ghdtwuli tenures) : — Bar Lai Singh 
v. Jurdwan Singh, Ben. S. D. A. Rep. for 1S37, p. 169 (The same) : — 
Ganesh Gir v. Omrao Gxr , Ben. S. I). A. Rep. for 1807, p. 218 (Suc- 
cession to a Moliant): — Ganga Das and others v. 7'clah Das, Ben. 
S. D. A. Rep. for 1810, p. 309 (The same): — Gobinda Das v. Ram 
Sahai Jamadar and others, I Fulton's Rep. 21 7 (Beiragis) : — In the 
goods of Situ Ram, deceased, see Vyavastlni Darpana, by Babu Shama 
Churn Sirkar, p. 330 (Beiragis) : — Narain Das v. Bindabau Das , 
Ben. S. D. A. Rep. for 1815, p. 151 (Mohants). 

As to Custom , see also ante , pp. 87, 88. 


As to Religious or Charitable foundations, see Bengal Regulation 
XIX of 1810; Madras Regulation VII of 1817; Act XX of 1863 ; and 
Act VII (Bom. C.) of 1865. 


The portion of the Section which relates to the meaning of words or 
terms is particularly valuable in a country like India, in which there 
are so many diflerent languages, and in which justice is largely adminis- 
tered by JSughshmen. A Judge may also consult a dictionary as to the 
meaning of a word. See Tay. § 20; Gresley on Evideuce, 295, See also 
the penultimate para, of Section 57, post, and the first proviso to 
Section 60.] 
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* 50. When the Court has to form an opinion as to 
the relationship of one person to 

ship* wheu relevant^ 0 "* another, the opinion, expressed 

by conduct, as to the existence 
of such relationship, of any persou who, as a mem- 
ber of the family or. otherwise, has special means of 
knowledge on the subject, is a relevant fact: Pro- 
vided that such opinion shall not be sufficient to 
prove a marriage in proceedings under the Indian 
Divorce Act, or in prosecutions under section four 
hundred and ninety-four, four hundred and ninety- 
five, four hundred and ninety-seven, or four hundred 
and ninety-eight of the Indian Penal Code. 

Illustrations. 

(a.) The question is, whether A and B were married. 

The fact thafthey were usually received and treated by 
their friends as husband and wife, is relevant. 

(J>.) The question is whether A was the legitimate son 
of B. The fact that A was always treated as such by 
members of the family, is relevant. 

[The provisions of this Section are in consonance with English law. 
See T ay. §517, 584, and the cases there cited. See also Section 8, 
ante, p. 80: and the observations as to family conduct at p. 134, ante. 

The presumption of Mahomedan law is so strong in favor of legiti- 
macy that very little evidence of a child being treated as a legitimate 
child will sutlice to prove legitimacy. The following ca>es may be 
consulted, viz.: — Khajah Ilidayatula v. Rai Jan Khannm , III Moo. Ind. 
Ap, *295 ; Mahomed JJahhir II oxen Khan Bahadur v. Shu rufunism 
Begum, VIII Moo. Ind. Ap. 13(>; Mussamut Nawahunism and others 
v. Mussamat Fazlunissa , Marsh. Rep. 428 ; Ashrnfnni*sa v. Mux sum at 
Aztman,lW. R. Civ. Rill. 17; Rant Rushan Julian v. Raja Syud 
Enayat 1 1 oxen, V W. R. Civ. Rui. 4 ; Jeswat Singhji v. Jet Singhji, 
III Moo. Ind. Ap. 150.] 

51. Whenever the opinion of any living person 
is relevant, the grounds oi> which 
when°rcicvaut O, ' l,uon such opinion is based are also 

relevant. 
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Illustration. 

An expert may give an account of experiments per- 
formed by him for the purpose of forming his opinion. 

[The correctness of the opinion or otherwise can the better be esti- 
mated in many instances when the grounds upon which it is based are 
known. In Stephenson v. The River Tyne Commissioners (17 Weekly 
Reporter, 590) it was held that a skilled witness may not only say that 
he formed an opinion, but that he acted on that opinion, his acting thereon 
being a strong corroboration of the truth of the opinion. What a 
person does is usually better evidence of his opinion than what he says. 
This evidence would doubtless be admissible under Section 8, ante , 
p. 80 ; or under Section 11, ante , p. 85.] 


Character when relevant. 


52. In civil cases, the fact that the character of 

In civil oases, eharac- au - v P^son concerned is such as 
ter to prove conduct im- to render probable or improbable 
puted irrelevant. any conduct imputeil to him, is 

irrelevant, except in so far as such character appears 
from facts otherwise relevant. 


[“ As evidence of general character can, at best, afford only a 
glimmering light, when the question is whether the party has done a 
certain act or not, its admission for such a purpose is exclusively con- 
futed to criminal proceedings, in which it was originally received in 

farorem vit<c. x A distinction has, however, been taken 

between cases where particular acts of misconduct are imputed to a 
party, and those where his general conduct is put in issue : and though 
evidence of character is rejected in the former, it has several times 
been admitted in the latter class of cases. Thus, in an action for a 
libel contained in an answer to inquiries respecting the character of a 
governess, where the language complained of stated that the defendant 
parted with the plaintiff 44 on account of her incompetcncy, and her not 
being lady-like or good-tempered, 1 ’ general evidence was given of her 
competency, good-temper, and manners, by witnesses who were her 
personal friends ; and, on the same principle, where, in a similar action, 
the words charged the plaintiff generally with dishonesty and miscon- 
duct while in service, a witness with whom she had formerly lived waa 
allowed to testify to her antecedent good conduct. 44 Let a man think,” 


1 u In favor of life.” 
a Tay . §§ 328, 329. 
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Says Blair, “ what multitudes of those among whomj^c dwells are totally 
ignorant of his name and character; how many imagine themselves too 
much occupied with their own wants and pursuits to pay him the least 
attention.” And even among those intimate relations, who know a man 
the best, how very few are really acquainted with his inner mind and dis- 
position. It is, therefore, truly but a glinlmering light that can be 
thrown by such evidence upon the probability or improbability of a 
man’s having done a particular act. 1 ] 

In criminal cases, pre- 1,1 Criminal proceedings, 

vious good character re- tlio fact that the person accused is 

le ' aut * of a good character, is relevant. 

[Evidence of good character for the defence may be given either by 
cross-examining the witnesses for the prosecution, or by calling witnesses 
on behalf of the accused. As to these latter, see Section 140, The 
above Section is in conformity with English law. “Though general 
evidence of bad character,” says Mr. Stephen, u is not admitted against 
the prisoner, general evidence of good character is always admitted in 
his favor. This would, no doubt, be an inconsistency justifiable, or at 
least intelligible on the ground of the humanity of English law, if such 
evidence were not often of great importance as tending to explain 
conduct. A loses his watch; B is found in possession of it next day, 
and says he found it, and was keeping it for the owner. If A and I> are 
strangers, and if B can call no one to speak to his character, this is a 
very poor excuse; but if B is a friend of A’s, and of the same position 
in life, and if he calls many respectable people, who have known him 
from childhood, and say he is a perfectly honest man, the story becomes 
highly improbable. If the same tiling happened to a thoroughly respect- 
able, well-established inhabitant of the town, say, for instance, to 
the Rector of the parish, being a man of first-rate character and large 
fortune, no one would think twice of it. These illustrations give the 
true theory of evidence of character. Judges frequently tell juries that 
evidence of character cannot be of use where the case is clearly proved 
except in mitigation (or, possibly, aggravation) of punishment ; but 
that, if they have any doubt, * evidence of character is highly important. 
This always seems to me to be equivalent to saying, “ If you think the 
prisoner guilty, say so ; and if you think yoti ought to acquit him inde- 


1 Clause 2 of Section 11 would have admitted this evidence in civil cases but t 
for the excluding provisions of Section 52. 4 

9 When the point at issue is whether l he accused lias committed a particular 
criminal act, evidence of his general good character is obviously entitled to little 
Weight, unless some reasonable doubt exists as to his guilt ; and, therefore, in this 
event alone will the jury be advised to act upon such evidence.” Tay. § 320. 
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pendently of the evidence of character, acquit him rather tbfc more 
readily because of it?’ Evidence of character would thus be superflu- 
ous in every case. The true distinction is that evidence of character may 
explain conduct , hut cannot alter facts'' 1 Where the act done is in 
itself indifferent, or in other words where the act amounts to an offence 
only by reason of being done with a vicious intention , evidence of charac- 
ter is valuable ns to the probability or otherwise of the existence of 
such an intention. Where, on the other hand, the intention is of the 
essence of the act, such evidence may be of use, only if it be doubtful 
whether the prisoner was the person who committed the act. Where 
there can be no doubt on this point, it goes only to show that the 
witnesses did not know the real character of the man, or that, contrary 
to the usual course of his life (the result, it may be of nature; it may 
be of self-training) he was tempted into or surprised in a fault, which 
happened to be an offence punishable by the criminal law.] 

54. In criminal proceedings, the fact that the 

Previous conviction in accused person has been previ- 

criminal trials relevant, ouslv Convicted of any offeilCe 
but not previous bad . •, . J 

diameter, except jure- is relevant ; but the fact that he 
,,ly - has a had character is irrelevant, 

unless evidence has been given that he has a good 
character, in which case it becomes relevant. 

Explanation . — This section does not apply to 
cases in which the had character of any person is 
itself a fact in issue. 

[T he rule, well-established under English law, that general evidence 
of bad character cannot in the first instance be given for the prosecu- 
tion and against a prisoner, has been followed in India ( The Queen v. 
Behari Dosddh and others, VII XV. R. Crim. Rul. 7; The Queen v. 
Gopal Tukitr, VI \V. R. Crim. Rul. 72; The Queen v. Phulchand and 
another, VIII W. R. Crim. Rul. 11). “A man’s geueral bad character," 
says Mr. Stephen, “is a weak reason for believing that he was con- 
cerned in any particular criminal transaction, for it is a circumstance 
common to him and hundreds and thousands of other people ; whereas 
the opportunity of committing the crime and facts immediately con- 
nected with it are marks which belong to very few, perhaps only to one 
or two persons. If general bad character is too remote, a fortiori the 
particular transactions of which that general bad character is -the effect 
are still further removed from proof; accordingly it is an inflexible 


1 General View of the Criminal Law of England, pp, 811, 81 

1 * 
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rule of English criminal law to exclude evidence of such transactions/* 1 

When, however, with a view of raising a presumption of innocence, 

witnesses to good character are called for the defence, the prosecution 

may rebut this presumption either by cross-examining these witnesses 

(Section 140, post) as to particular facts or as to the grounds of their 

belief or by calling separate witnesses of bad character. The latter 

course is, in practice, seldom resorted to in England, and on one occasion 

such evidence was rejected, 3 The Act as originally drafted contained 

the following additional Section dealing with the subject of character 

“In trials for rape, or attempts to commit rape, the fact that the 

woman on whom the alleged o lienee was 

Character for chastity coimil j tte d is a common prostitute, or that her 
in trials for rape. , . , , . A „ 

conduct was generally unchaste, is relevant. 

It was, however, thought unnecessary to retain this as a separate Sec- 
tion, and it was accordingly incorporated with Section 155, post. See 
clause 4 thereof 

“ In criminal proceedings the fact that the accused person has been pre- 
viously convicted of any offence is relevant " — 

Previous Conviction al- ^ . un innovation not in accordance with 

ways relevant. 

English law, under which such evidence Can 
be given only in reply to evidence of good character offered tor the 
defence, and cannot be given in the first instance as part of the prose- 
cution. 3 The effect of this new provision will he that, for whatever 
criminal offence a person is on his trial, a previous conviction for any 
other offence, however dissimilar in character, may be offered as evi- 
dence against him. The value of such evidence will vary greatly. The 
probability of a man’s having committed a forgery cannot be much 
increased by showing that he was previously convicted for rape or 
assault. The truth of a charge of coining will not be rendered more 
likely by evidence of a conviction for adultery : 4 nor will proof of a 
conviction for selling goods with a counterfeit trade-mark be of much 
use when the prisoner is being tried for kidnapping . Where, however,* 
both offences are of the same class or denomination, it is impossible not 
to say that this evidence will be in many cases most useful. ll one 
man’s hand be found in another man’s pocket, the allegation of an 
innocent motive may safely be contradicted by evidence of a few 
previous convictions for picking pockets. As to the mode of proving 
previous convictions, see ante, p. 217. 

1 General View of the Criminal Law of Enyland x pp 30 < J L -~*310. 

* H*y. v. Hurt , 5 Cox’s Criminal Cases, 5284. 

* To the general Rule of English law above stated there is a recent exception, 
32 fc 33 Viet. The Habitual Criminals Act''), Cap. 39, Sec. It, which allows 
such evidence to prove guilty knowledge in cases of receiving stolen goods. 

* Under the Indian Penal Code, this is a criminal offence. 
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From tlie above provision, which admits previous convictions as evi- 
dence in all criminal cases, must be distinguished the following clause 
of Section 439 of the Code of Criminal Procedure, Act X of 1872:— 

“ If the accused person has been previously convicted of any offence, 

and if it is intended to prove such previous 
Previous conviction to _ . . * ,, x jt 

be set out in charge. -conviction for the purpose of affecting the 

punishment which is to be awarded, the fact 
of the previous conviction must be stated in the charge. If it is 
omitted, it may be added at any time before sentence is passed, but not 
afterwards.” 

This should he read in connection with Section 75 of the Indian 
Penal Code, which enacts that “ Whoever having been convicted %f an 
offence punishable under Chapter XI L or Chapter XVII of this Code 
with imprisonment of either description for a term of three years or 
upwards, shall be guilty of anv offence punishable under either of those 
Chapters with imprisonment of either description for a term of three 
years or upwards, shall be subject for every such subsequent offence to 
transportation for life or to double the amount of punishment to which 
he would otherwise have been liable for the same ; provided that he 
shall not in any case be liable to imprisonment for a term exceeding ten 
years” — and in connection with Sections 3 and 4 of the Whipping Acts, 
VI of 1864, which provide for the punishment of whipping in lieu of 
or in addition to other, punishment on the occasion of a second-convic- 
tion for one of certain specified offences. 

In connection with Courts-Martial, to which the Evidence Act is 
applicable (Section 1), see Article 117, Act V of 1869. 

The Explanation mav he read in connection with Chapter XXXVIII 
(Sections 504— 5 17) of the Code of Criminal Procedure, Act X of 1872; 
under which persons of known bad or dangerous character in the 
Molussil may be called upon to give security for good behaviour, mid, in 
default thereof, may be imprisoned.] 


Character as affecting 
damages. 


,55. In civil cases, the fact that the character of 
any person is such as to affect 
the amount of damages which 
he ought to receive, is relevant. 

Explanation— Jn sections fifty-two, fifty-three, 
fifty-four, and fifty-five, the word 1 character’ in- 
•eludes both reputation and disposition ; but evidence 
may be given only of general reputation and general 
disposition and not of particular acts by which repu- 
tation or disposition never' * 
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[Where a husband sues for damages on the ground of adultery, 
or a father on the ground of seduction, compensation is in reality sought' 
fo^tijepuin which the defendant has caused the plaintiff to suffer 
by™isglftcing the latter’s family and ruining his domestic happiness. 
The images should, therefore, be commensurate with this pain, which 
must vary according as the character of wife or daughter had been 
previously unblemished or otherwise. In such cases, under English 
law, evidence not only of general bad character, but also of particular 
acts of immorality is admissible. The above Section would, however, 
appear not to comtemplate eases of this kind, inasmuch as the person 
whose character is in question is therein assumed to be the same as 
the person who claims damages. This evidence may, however, be 
admissible under Section 12, ante , p. 86. The same remark applies 
to evidence called by the defendant in an action by a husband for 
damages for alleged adultery with his wife to show tiiat the husband 
had neglected his wife, turned her out of doors, refused to maintain 
her, had himself been guilty of dissolute conduct, &c. 

The following are some of the questions which have been raised 
in England on the principle with which the 
lis*h°La e w CaSeS Section now under discussion is concerned. 

There has been considerable doubt whether, 
in an action for defamation, evidence would he admitted to impeach 
the plaintiffs previous general character, and to show that, at the 
time of the publication, he laboured under a general suspicion of 
having been guilty of the charge imputed to him by the defendant. 
Mr. Taylor discussed the question in the fourth edition of his work 
(§ 333), and arrived at the conclusion that the weight of authority 
inclines slightly in favour of the admissibility of this evidence, 
even though the defendant has pleaded truth as a justification and 
has failed in establishing his plea. 1 lie points out that the argu- 
ments against admissibility mainly turn upon proving particular acta of 
misconduct, and that they have little force whore evidence is offered 
merely of general reputation. The above Section of the Indian 
Evidence Act is in accordance with this view. In actions for breach 
of promise of marriage it has never been doubted but that the defend- 
ant may show, in mitigation of damages, that the plain till is a person 
of bad character. In an action for damages for malicious prosecution, 
Lord Kenyon allowed a witness to be asked, with a view of showing 
probable cause, whether the plaintiff was not a man of notoriously 
had character. The effect of numerous other cases is that such evi-« 
denee is inadmissible. Lord Kenyon’s view has been adopted in the 
Indian Evidence Act. In an action for defamation, it has alwayi 


1 Hot ha#> Thompnon v. 1^ Adolphus ami Ellis’ Hep. 175, 
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been held that a plaintiff cannot in the first instance give general 
eVidence of good character in aggravation of damage, the presump- 
tion of law being already in his favour : but he may give such evidence 
to rebut evidence of the contrary offered by the defendant. It may 
be doubtful if this rule will be affected by the above Section. 

With reference to the a Explanation , ‘reputation’ signifies what is 
thought of a person by others, and is constituted by public opininion. 1 
‘ Disposition’ comprehends the springs and motives of actions, is per- 
manent and settled, and respects the whole frame and texture of 
the mind. 2 Both reputation and disposition lie in the general habit 
of the man rather than in particular acts or manifestations. Evidence 
may be given only of general reputation and general disposition. Jhe 
proper form of question to the witness is — “ From your knowledge of 
the plaintiff or prisoner,” as it may be, “ does he bear a good character 
for honesty, &c. ?” “From your knowledge of his general character, 
do you think, &c. ?” 

Here ends that portion of the Act, which is concerned with the 
Relevancy of Facts. The Draft Bill pre- 

\A eight of Evidence d is- pared by the Commissioners (see ante, p. 16) 
contained the following Section : — “ v\ hen any 
fact is herein declared to be relevant, it is not intended to indicate in 
any way the weight, if any, which the Court shall attach to it, this 
being a matter solely for the discretion of the Court.” It was not 
thought necessary to retain this express provision in the new Act, 
but the principle involved therein should none the less be borne in 
mind. The question of the admissibility of evidence is wholly distinct 
from the weight, which is to be assigned to it, when admitted. 

English text-writers treat of the principles which govern the pro- 
duction of evidence as arranged under the four following rules, viz . — 

\st, — The evidence must correspond with the allegations, but it 
will be sufficient if the substance of the issues be proved. 

2nd , — 'Fhe evidence must be confined to the points in issue. 

3 rd, — The burden of proof lies on the party holding the substantial 
affirmative. 

4 thy — The best evidence must be given. 


1 See Cr abb's Synonymes : 41 It is possible for a man to have a fair reputation 
who has not in reality a good character; although men of really good chaf'tu&er 
are not likely to have a bad reputation .” 

* 14 Disposition respects the whole frame and texture of the mind ; temper 
respects only # the bias or tone of the feelings. Disposition is permanent and 
settled; temper may* be transitory and fluctuating. The disposition comprehends 
the springs and motives of actions ; the temper influences the action of the 
moment. It is possible and not uufrequeut to have a good d&pot&iott with a had 
temper , and vice versa”— Idem. 
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Decision must be secun- 
dum allegata et probata . 


The second of these rules corresponds with Part I of the Act, which 
treats of the Relevancy of Facts. The third 
will be found comprised in the provisions of 
Chapter VII. Part III, post. The fourth forms 
the substance of Chapters IV and V, Part ll,post. Th e first has, however, 
not been incorporated with the Act, no doubt because its framers con* 
sidered this to be a rule of Procedure rather than of Evidence. As, how- 
ever, most writers on the subject of Evidence give this rule a place in 
their treatises, it will not be inconsistent with the design of this work to 
say a few words as to its meaning and application, more especially as the 
neglect of this particular rule in India has on more than one occasion 
forced the subject of comment by the highest Courts of Appeal. Mr. 
Taylor, speaking with reference to the state of things in England, 
says as follows : — The pleadings, at Common Law, are composed of the 
written allegations of (lie parties, terminating in propositions distinctly 
affirmed on one side, and denied on the other, called the issues. If 
these are propositions of fact, they must, as a general rule, be tried by 
the jury, and the first rule which it is important to remember is the 
above . 1 As one of the main objects of pleading is to apprise the parties 
of the specific’*' nature of the question to be tried, and as this object 
would be defeated if either party were at liberty lo prove facts essen- 
tially different from those which he has stated on the record , as consti- 
tuting his claim or charge on the one hand or his defence on the other , the 
necessity of establishing such a general rule as the present becomes 
apparent, and the only remaining question concerns its limitation and 
extent.” There is some similarity between the present rule and that 
as to relevancy or the evidence being confined to the points in issue. 
The one disallows the admission of evidence not bearing on the ascer- 
tained question in dispute ; the other, looking to the ultimate decision 
of the case, says to the plaintiff or defendant — u You can succeed only 
on proving what you have directly alleged. You may have a good 
ground of action nr defence other than that which you have put for- t 
ward on the record, but the present case can be tried ami decided only 
on proof or disproof of the particular facts which you have yourself 
alleged as a ground of relief.” 

“ It is not only necessary,” says Mr. Macphorson, “ that the substance 
of the case set up by a party should be proved ; it must be essentially 
the same case, and not a different case : for the Court will not allow a 
man to be taken by surprise by a ease proved on the other side, which, 
though plausible in itself, is different from that which was set uj. 


1 /. e. “The evidence must correspond with the allegations, but the substance 
only of the issues need be proved., M 
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There must be a direct and real conformity, though not perhaps a 
minute literal conformity between the proofs and the allegations : parties 
who come for the execution of agreements must state them as they 
ought to be stated, and not set up titles which they cannot support. 
Thus a party should not set up a general title, such as inheritance, and 

then the seek to recover under a particular deed merely 

When a man advances one set of claims and 

establishes another, Judges are very often tempted to take irregular 
courses for the purpose of saving further litigation. But it is reason- 
able and just that the rights of parties litigating should be decided 
secundum allegata et probata (according to what is averred and proved) ; 
and it has been well observed, that attempts to reach the supposed 
equity of each case by departing from the rules which have been 
established for the purpose of maintaining and administering justice, 
generally lead in the particular cases to results which were never con- 
templated, and introduce disorder, uncertainty, and confusion into the 
general practice of the Court.” 1 

In the case of Srimati Dasi v. Ravi Lalan Main (XII Moo. Ind. 
Ap. 475), the members of the Privy Council said : 44 Their Lordships 
cannot but feel that it would be most mischievous ts permit parties 
who had had their case, upon one view of it, fairly tried, to come 
before this Board, and to seek to have the appeal determined upon 
grounds which have never been considered, or taken, or tried in the 
CSurt below.” In the case of Eshan Chandra Singh v. Shamachurn 
Bhatta (XI Moo. Ind. Ap. 21), the following observations were made : 
44 This ease is one of considerable importance, and their Lordships 
desire to take advantage of it for the purpose of pointing out the 
absolute necessity that the determinations in a cause should be founded 
upon a case either to be found in the pleadings or involved in or consist- 
ent with the case thereby made . Unfortunately in the present instance 
the decision of the High Court appears to he founded upon an 
assumed state of facts which is contradictory to the case stated in the 
plaint by the plaintiff, and devoid not only of allegation, but also of 
evidence in sunport of it. The case made by the plaintiff alleges a 
distinct agreement between the plaintiff and two brothers — Koilass and 
Eshan — that the th/ee should be joint purchasers and joint owners— 
owners in common, at all events — of a certain lease, which was put up 
by a zemindar to be taken by public tender at a particular time. The 
plaint proceeds upon the allegation that that lease was taken by Kotlas* 
«on his own behalf and on behalf of Eshan and on behalf of the 
plaintiff, and that* in conformity wit the agreement between the three. 
Koilass subsequently executed an instrument for the purpose of giving 

1 Civil Procedure, 4th Edition, pp. *219—220. 
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effect to the agreement. The allegations, therefore, in the plaint are 
inconsistent with the hypothesis of Koilass having no interest and 
acting in the transaction as agent only of Eshan. The plaint also pro- 
ceeds upon a clear and well-defined ground of relief, namely, con- 
tract and agreement between the parties interested. The decision 
proceeds upon what is set forth as an equity resulting from the rela- 
tion between Koilass and Eshan of principal and agent, and from 
the alleged fact of Koilass in the execution of his authority, having 
given certain rights and interests to the plaintiff without which his 
principal (Eshan) would not have been able to obtain the property 
in question. But the difference between the two grounds of relief 

and between the two kinds of cases is plain 

These facts being established by the judgment, ami being, there- 
fore, binding upon the High Court, which is not a Court at liberty to 
collect facts anew, it is very much to be regretted that the High 
Court should have departed altogether from the case made by the 
plaint, and should have founded their conclusion upon an assumed ease 
wholly inconsistent with the recorded findings contained in the original 

judgment It is impossible to conclude parties by 

inferences of fact which are not only not consistent with the allegations 
that are to be found in the plaint, which constitute the case the defend- 
ant has to meet, but which are in reality contradictory of the ease 
made by the plaintiff. It will introduce the greatest amount of uncer- 
tainty into judicial proceedings if the final determination of cauHses 
is to be founded upon inferences at variance with the case that the 
plaintiff has pleaded, and, by joining issue in the cause, has undertaken 

to prove Their Lordships desire to have 

the rule observed, that Hie state of facts, and the equities and ground 
of relief originally alleged and pleaded by the plain tiff, shall not be 
departed from.” In the case of Mahammed Zahar Ali Khan v. Mussamat 
Takurdni Rutta Koer (XI Moo. Ind. Ap. 473), the following observations 
were made: — “Though this Committee is always disposed to give a 
liberal construction to pleadings in the Indian Courts, so as to allow 
every question fairly arising on the case made by the pleadings to be 
raised and discussed in the suit, yet this liberality of construction must 
have some limit. A plaintiff cannot be entitled to relief upon facts or 
documents not stated or referred to by him in his .pleadings.” In S. M> 
Nistarinl Dasi v. Makhan Lai Dutt (IX B. L. 11. 29), Couch, G\ Ji, 
remarked that the principles enunciated in the judgments in the last 
two cases are wholly in accordance with the rule observed in Courts cf 
equity — that if the plaintiff should mistake the relief to which he is 
entitled in his special prayer, the Court may yet afford him the relief 
to which he has a right under the prayer for general relief, provided 
it is such relief as is agreeable to the cose made by the pluiut.” See 
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also TV. R. A rbuthnot and others v. C. D. Betts and others (VI 
B. L. 11. 270) — u The Judge, I think, was wrong in saying that he 
was bound to try the suit in the manner in which the plaintiffs framed 
their plaint. The object of the plaint is to bring the matter in dis- 
pute between the parties before the Court ; but, upon the settlement 
of issues, the Judge is to ascertain what is the real question to be tried: 
and at the hearing, if he can, either upon the issues already framed or 
upon amended issues, determine that question, lie ought to do so. 
I think that the Procedure Code does not pre- 
scribe or even encourage parties to do anything more than state broadly 
and simply the facts upon which they rely and the relief which they 
ask for. The Procedure Code, it appears to me, does not limit Jhe 
parties to particular forms of action ; and, provided that the facts 
upon which the plaintiffs rely are fully disclosed in the plaint and written 
statement, it rests entirely upon the Court to attach the legal conse- 
quences to those facts, and award to the plaintiffs the relief to which 
those facts entitle them.” The facts may not be sufficiently stated in 
the plaint, in which case it is the duty of the Court, when fixing the 
issues, to elicit all that is necessary to raise the real questions in dispute 
between the parties; or the plaintiff while setting on* the real facts, 
may not exactly conceive or ask for the particular remedy, which is 
available upon tho<e facts, in which case the Court should not deny 
him any remedy at all. because he has not specially asked the remedy 
which he can have. But either of those cases is very different from 
setting up in a later stage of the proceedings a wholly different state of 
facts, and from doing what is really shifting the cause of action. In the 
language of their Lordships of the Privy Council, the state of facts and 
the equities and ground of relief originally alleged and pleaded must 
not he departed from. This principle may well he illustrated by a few 
examples. A Hindu sued to set aside a certain alienation on the ground 
that the alienor was an illegitimate son of the plaintiff's grandfather 
# and therefore had no interest in the property. Failing to substantiate 
this ground in the first Court, he contended in appeal that the alienation 
was had, because, under the Mitakshara law, the owner of a share in a 
joint ancestral estate is not competent to alienate his share without the 
consent of the other heirs. It was held that he could not be allowed 
to shift bis ground in this manner ( Sri Per sad v. Raj Guru Triam- 
hahmth Deo and others , VI B. L. R. 555). See also Sheo Das Narain 
Singh , v„ Jihagmm Dutt and others , II B. L. R. App. 15; Kali 
Mohan Chatlapadtja v. Kali Krishna Rai Chaudhn\ II B. L. R. App. 39 
(Here the new point taken manifestly arose out of the facts alleged) : — 
Uma Snndar i Dasi v. Dwarkanath Rai y II B. L. R. 288 ; Jagohandhu 
Deb v. Gotnk Chandra Haidar , X W. R. 228 ; Hlra Lai Malik v. 
Matilal Malik , V B. L. R. 682 ; Fmisramf Gramini v. Ayyasvami 
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Oramini I Mad. Rep. 471 ; Lalji Ratianjt v. Gangaram Bin Tuljaram , 
II Bom. Rep. 184 ; Madhu Sudhan Gosivami v. Hills, X W. R. 242. 

Where a plaintiff had sued for rent relying on a kabuliyat or 
counterpart of a lease, the execution of which was denied, it 
was held that on failing to prove this document he was not entitled 
to succeed. A Full Bench of the Calcutta High Court concurred in 
the following observations : — u We are of opinion that the plaintiff was 
not entitled to recover. It is a general rule that a plaintiff must prove 
his case as laid in his plaint or written statement. If there is a vari- 
ance between his statement and his proofs arising from inadvertence or 
mistake, the Court may allow the issues to be amended, but that is 
entirely at the discretion of the Court The plain- 

tiff having failed in proving his case as originally stated is not entitled 
to succeed ; and in this case there are no sufficient grounds for allow- 
ing an amendment.” (Xara Hart Mahant v. Ndrayani Dust , W. R. 
Special Number 23). See also Sheikh Titu v. Sheikh Bitan , Marsh. 
Rep. 47 ; Simru Karigar v. Anand Chandra llai , Marsh. Rep. 5 7 ; 
Bisji Bibi v. 3 lonohur Das , TI Jur. N. S. 1 18 ; Guru Dass v. Srishti 
Dhur Dey, I II. J. and 1\ J. 200; also Umesh Chandra Biswas v. 
Niihamal Bandopadya , id. 356. 

The rule under consideration was, under the old rules of pleading in 
England, applied with such pedantic strictness as to occasion both in 
civil and criminal cases great failures of justice, t lie least variance even 
in matters not directly bearing on the issue having been held fatal. 
But the Legislature interfered and laid down rules of broad justice, 
which have been universally approved, and the spirit of which has been 
followed in the preparation of the Indian Codes. The power of amend- 
ment conferred on the Judges was one of the principal means used for 
the acquirement of this desirable end. The following is the provision 
of the Civil Code of Procedure on this subject (Section 141) : — 


“At any time before the decision of the case, the Court may amend 


Power of Amendment. 


the issues or frame additional issues on such 
terms as to it shall seem lit, and all such 


amendments as may he necessary for the purpose of determining the real 


question or controversy he tween the parties shall be so made.” 


In the case of Go rind Mdhdpdtnr and others v. Mddhuh Her sad Pundit 
(Vf W. R. Civ. Rul. 211) the scope of this Section was discussed by t lie 
Calcutta High Court, and it was said that the “ power of a Court to amend 
a plaint extends by a viva voce examination to the elucidation of what fs 
ambiguous, to the amendment of what is erroneous, aftd to the supply- 
ing of what is defective; but not to the conversion of a suit of one 
character into another, inconsistent with and opposed to the remedy at 
first asked for.” 
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In the case of Sheikh Mahomed Riza - u- din v. Ho&ein Baksh Khdn , 
(I W. R. Civ. Rul. 300), the plaintiff, alleging a contract of partner- 
ship, which lie failed to prove, sought to recover some 3,000 rupees from 
the defendant. The latter admitted the receipt of money from the 
plaintiff as a deposit re-payable by him, and on this admission the plain- 
tiff was declared entitled tg a decree for the balance of the advance 
still due to him. Mr. Justice Campbell remarked as follows : — “ I am 
decidedly of opinion that the object of the new Procedure being to do 
away with strict rules of pleading and technicalities of all kinds, it is 
not necessary to keep parties very strictly to their written pleas further 
than the interests of broad justice and morality require ; and that it fa 
right that the - Judge should simply find the real questions upon which 
the parties are at issue, and try those questions. Here it was admitted 
on both sides, that money of the plaintiff's had been received by the 
defendant, and was re-payable to him upon an account. The question 
between the parties was, whether defendant had agreed to share the 
profits of his business with plaintiff, and to pay those profits in addition 
to the money received. I think it is unfair and unnecessary that, 
because plaintiff* has essayed to prove something more than the money 
count, and lias failed to prove that additional claim, he should, there- 
fore, also lose the money which is clearly due to him, or that the parties 
should be subjected to further unnecessary litigation. Defendant did 
not in his answer admit anything to be due to the plain tiff, but denied 
the claim in general terms ; and as, on his own version of the contract, a 
certain sum has been found to be due, I think that the Judge was 
wrong in refusing to decree that sum in his favor.*’ 

Mr. Justice Morgan said : — “I think the plaintiff should obtain in 
the present suit a decree for the balance shown by the books, and that 
this decree will be in due conformity with the previous allegations and 
the proofs. The verified plaint required l>y the Procedure Code does 
not preclude the Court from framing an issue, and pronouncing a decree 
respecting any matter fairly within the scope of the plaint, which the 
written statements or (he oral examinations may show to be a part of the 
real question in controversy between the parties. In a suit for one 
cause of action, a totally unconnected transaction should certainly not 
be investigated, because the suit is brought to determine not all or any 
matters in difference between the parties, but a certain particular contro- 
versy . There is, perhaps, no substantial difference of opinion os to this 
rule, but only as to its application to the present case. I cannot regard 
^ie balance now ascertained to be due as an unconnected transaction 
wholly distiifc t frqm any cause of action contained in the plaint, and I, 
therefore, agree with Mr. Justice Campbell that the plaintiff is entitled to 
recover it in this suit. Our Code does not contemplate that the plaint 
shall contain several ‘ counts, giviug various versions of die contract 
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or title, upon which the plaintiff sues, and, if we are to hold a plaintiff 
strictly to the proof of the case alleged in the plaint, and to punish any 
variance between the contract proved and the contract alleged, by 
dismissal of the suit, we shall, in my opinion, inllict great hardship on 
suitors, and sometimes punish them for the errors, and perhaps the 
unavoidable errors, of their advisers.*’ The following cases may also 
be usefully consulted on the subject of amendment , viz . : — W. R. 
Arbutknot v. C. D. Betts , YI B. L. R. 274; The Delhi and London 
Bank v. Miller , YII B. L. R. App. 65 ; Railu Mul v. Nanak , I N- 
W-P. Rep. 171 ; East India Railway Company v. Jordan and others , 
XIV W. R. 11. 


Prisoner may apply for 
amendment. 


The Code of Criminal Procedure, Act X of 1872, contains similar 
provisions. Section 444 is as follows: — u Any accused person may 

apply to the Court by which he is tried for an 
amendment of the charge made against him ; 
and in considering whether any error in a 
charge did in fact mislead the accused person, the Court shall take 
into account the fact that he did or did not make such an application.” 
Section 445 empowers any Court, either upon the application of the 
accused person, or upon its own motion, to amend or alter any charge at 
any stage of the proceedings before judgment is signed, or, in cases of 
trials before a Court of Session, before the verdict of the jury is 
delivered or the opinion of the assessors is expressed. Such amend- 
ment shall be read and explained to the accused person. {Section 447 
enacts that, if the amendment or alteration is such that proceeding 
immediately with the trial is not likely, in the opinion of the Court, 
to prejudice the accused person in his defence, it shall be at the dis- 
cretion of the Court, after making such amendment or alteration, to 
proceed with the trial as if the amended charge had been the original 
charge. Section 448 enacts that if* the amendment or alteration is such 
that proceeding immediately with the trial is likely, in the opinion of 
the Court, to prejudice the accused person in his defence, the Court 
may either direct a new trial, or suspend the trial for such period as 
may be necessary to enable the accused person to make his defence to 
the amended or altered charge , and, after hearing his defence, the 
Court may further adjourn the trial, to admit of the appearance of any 
witness, whose evidence the Court may consider to be material to the 
case, or whom the accused person may wish to be summoned in Ilia 
defence. 


Section 449 provides that in all cases of amendment or alteration of 

Prosecutor and accused a cliar g e » tll « prosecutor and accused person 
person may recall wit- shall be allowed to recall and examine any 
mmm * witness who may have been examined. 
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Section 450 further provides that, if the offence stated in the new 

Previous sanction to be char g e be one for wbich P revious sanction is 
obtained if offence in new necessary, the case shall not be proceeded 
charge require it. with until such sanction is obtained ; unless 

sanction lias been already obtained for a prosecution on the same facts 
as those on which the new charge was based. 

Finally, Section 451 enacts that, if any Appellate Court, or the High 
Court in the exercise of its powers of revision 

Effect of material error. is of opinion that any person, convicted of an 
offence, was in fact misled in his defence by 
an error in the charge, it shall direct a new trial to be had upon a 
charge amended in whatever manner it thinks proper. 

In connection with the rule itself there are one or two other points 
which may be noticed. And first, surplusage need not be proved . The 
term “ surplusage” is used to signify whatever may be struck out of 
the record without destroying the right of action, or the charge on the 
one hand or the defence on the other. For example, in an action on a 
breach of a warranty that some claret was in a fit state to be exported 
to India, whereas it was at the time, and the defendant well knew that it 
was. in a very unfit state, it was held unnecessary to prove the words in 
italics, as the causg of action was complete, if the claret was really 
unfit for exportation, whether the defendant was aware of the unfitness 
or not. Lord Ellenbormtgh said : — “ If the whole averment respecting 
the defendant's knowledge of the unfitness of the wine for exportation 
were struck out, the declaration would still be sufficient to entitle the 
plaintiff to recover upon the breach of the warranty proved. For, if one 
man lull another into security as to the goodness of a commodity, by 
giving him a warranty of it, it is the same thing whether or not the 
seller knew it at the time to be unfit for sale ; the warranty is the 
thing which deceives the buyer, who relies on it, and is thereby put off 
liis guard. Then, if the warranty be the material averment, it is 
sufficient to prove that broken to establish the deceit.'’ Mr. Justice 
^Lawrence said:— u I take the rule to be that, if the whole of an aver- 
ment may be struck out without destroying- the plaintiff’s right of 
action, it is not necessary to prove it ; but otherwise, if the whole 
cannot be struck out without getting rid of a part essential to the cause 
of action ; for then, although the averment be more particular than it 
need have been, the whole must be proved or the plaintiff cannot 
recover.” 

* The next point to be noticed is that cumulative allegations , or such 
as merely operate in aggravation are immaterial , provided that sufficient 
is proved to establish some right, offence, or justification included in 
the claim, charge, or defence specified on the record* Where the 
defendant was charged with composing, printing, and publishing * libel, 
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it was held sufficient to prove publication. So on an indictment for 
murder , a prisoner may be convicted of culpable homicide not amounting 
to murder. On an indictment for killing a sheep with intent to steal 
the carcass, proof of stealing part of the carcass was held sufficient. 
In civil actions where special damage is alleged, it need not be proved 
if the words or actions be actionable per se. Allegations of place y time , 
number , and value are in general immaterial, unless when of the essence 
of the offence , or necessary to give notice to the accused person of the 
matter with which he is charged. See Section 440 of the Code of 
Criminal Procedure.] 


PART II. 

ON PROOF. 


Chapter III. — Facts which need not be proved. 


No evidence required of 
fact judicially noticed. 


56. No fact of which the 
Court will take judicial notice 
need he proved. 


[As to facts which need not be proved, see also Section 5K, post.'] 

_ . ... „ . 57. The Court shall take 

must take judicial notice. JlKIlClclI HOtlCC Ol tllC following 

facts : — 


(1.) All laws or rules having the force of law 
now or heretofore in force or hereafter to be in 
force in any part of British India : 

(2.) All public Acts passed or hereafter to he 
passed by Parliament, and all local and personal 
Acts directed by Parliament to be judicially 
noticed : 

(3.) Articles of War for Her Majesty’s Army 
or Navy : 

(4.) The course of proceeding of Parliament 
and of the Councils for the purposes of making 
Laws and Regulations established under the Indian 
Councils’ Act, or any other law for the time being 
relating thereto. 
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Explanation . — The word ‘ Parliament/ in clauses 
(2) and (4s), includes — 

1. The Parliament of the United Kingdom of 
Great Britain and Ireland ; 

2. The Parliament of Great Britain; 

3. The Parliament of England; 

4. The Parliament of Scotland, and 

5. The Parliament of Ireland. 

(5.) The accession and the sign manual of the 
Sovereign for the time being of the United Kingdoip 
of Great Britain and Ireland: 

(6.) All seals of which English Courts take 
judicial notice : the seals of all the Courts of British 
India, and of all Courts out of British India, estab- 
lished by the authority of the Governor-General 
or any Local Government in Council: the seals of 
Courts of Admiralty and Maritime Jurisdiction .and 
of Notaries Public, and all seals which any person is 
authorized to use bv any Act of Parliament or other 
Act or Kegulation having the force of law in British 
India : 

(7.) The accession to office, names, titles, func- 
tions, and signatures of the persons filling for the 
time being any public office in any part of British 
India, if the fact of their appointment to such office 
is notified in the Gazette of India , or in the official 
Gazette of any Local Government: 

(8.) The existence, title, and national flag ot 
every State or Sovereign recognized by the British 
Crown : 

(9.) The divisions of time, the geographical 
divisions of the world, and public festivals, fasts and 
holidays notified in the official Gazette : 

« (10 ) The territories under the dominion of the 
British Crown : 

(11.) The commencement, continuance, and ter- 
mination of hostilities between the British Crown 
and any other State or body of person^ ; 
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(12.) The names of the members and officers: of 
the Court, and of their deputies and subordinate 
officers and assistants, and also of all officers acting 
in execution of its process, and of all advocates, 
attorneys, proctors, vakils, pleaders, and other per- 
sons authorized bv law to appear or act before it : 

(13.) The rule of the road [on land or at sea. 1 ] 

In all these cases, and also on all matters of pub- 
lic history, literature, science or art, the Court may 
resort for its aid to appropriate books or documents 
of reference. 

If the Court is called upon by any person to take 
judicial notice of any fact, it may refuse to do so 
unless and until such person produces any such book 
or document as it may consider necessary to ena- 
ble it to do so. 

[1. As to. what laws or rules have the force of law in India, see 
ante , pp. 3, 4, 5, 89, note; and the Introduction to the Statute Law of 
India prefixed to the Author’s Chronological Table and Index. The 
following is a brief account of the legislative powers exercised by the 
Governments in India: — 

By the 3 and 4 Will. IV, Cap. 85, See. 39, the superintendence, direc- 
tion, and control of the whole Civil and Mili- 
A.D, 1833. t&iy Government ot the British territories 

am| revenues in India became vested in the 
Governor-General and Councillors, henceforward styled “ the Governor* 
General of India in Council." Section 40 provided that the said 
Council should consist of four ordinary members, instead of three ns 
formerly ; and that, of such four, three should he or have hecn servants 
of the East India Company : and that the fourth should be appointed, 
subject to the approbation of His Majesty from amongst persons not 
servants of the Company, and should sit and vote only at meetings held 
for the purpose of making Laws and llegulations. Under the 43rJ 
Section the Governor •General in Council was empowered to legislate 
for all India; and from 1834 the Acts of the Governor-General of 
India in Council** were passed for and became law throughout the three 
Presidencies. Previous to 1834, there were three Legislative Bodi<#, 
one for each Presidency, viz. y the Governor-General in Council of the 
Presidency of Fort William in Bengal for Bengal, the Governor in 
Coii^cil of the Presidency of Fort St* George for Madras, and the 

1 The words in brackets were added by the amending Act, XVIII o! 1872. 
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The Indian 
Act. 


Councils’ 


Governor in Council of the Presidency of Bombay for Bombay, The 
Regulations passed by these Legislative Bodies had effect only within their 
own Presidencies, aud formed three separate Codes, dating, respectively* 
from 1793 in Bengal f from 1802 in Madras, and from 1799 In Botobsfy, 
For further information as to details and for the change made in the 
constitution of the Legislative Council in 1853 by the 1 6th and 17 th 
Viet., Cap. 95, the reader is referred to the Author’s Introduction 
already mentioned. 

In 1861, a change was again made in the constitution of the Council 
of the Governor-General by the 24 and 25 
Viet., Cap. 67, 44 The Indian Councils* Act, 
1861,” and power was once more given to the 
Governors in Council of the Madras and Bombay Presidencies to make 
Laws and Regulations for the government of these Presidencies Sucl^ 
Laws or Regulations are not, however, to have validity until the 
Governor-General shall have assented thereto, and such assent shall have 
been signified to and published by the Governor. The legislative 
powers conferred by this Act are thus defined and limited: — 

44 The Governor of each of the said Presidencies in Council shall have 
44 power at such meetings for the purpose of making Lajys and Regula- 
44 tions as aforesaid, and subject to the provisions herein contained, to 
44 make Laws and Regulations for the peace and good government of 
u such Presidency, and for that purpose to repeal and amend any Laws 
“ and Regulations made prior to the coming into operation of this Act by 
44 any authority in India , so far as they affect such Presidency, Provided 
4< always that such Governor in Council shall not have the power of 
44 making any Laws or Regulations which shall in any way affect any of 
44 the provisions of this Act, or of any other Act of Parliament in force, 
44 or hereafter to be in force , in such Presidency . 

, 44 It shall not be lawful for the Governor in Council of either of the 
u aforesaid Presidencies, except with the sauction of the Governor- 
44 General, previously communicated to him, to make Regulations or take 
14 into consideration any Law or Regulation for any of the purposes next 
44 hereinafter mentioned ; that is to say — 

1. 4i Affecting the lands of the Crown, or the public debt of India, 
4 , 4 or the public revenue derived from assessment of the |&nd, or the Cus* 
44 toms duties, or any other tax or duty now in force anaftnposed by the 
44 authority of the Government of India : 

2. 44 Regulating any of the current coin, or the issue of any bills, notes, 
44 or other paper currency : 

3. 14 Regulating the conveyance of letters by the 

if messages by the electric telegraph within the Presidency : 

4. 44 Altering in any way the FtnaFGbde of India, m estab|^^|^ 

14 Act of the Governor-General in Council, Ho 4ft* of I860 

« 7 .,, : , t l L I jftfr rf t BW'dfeto 

1 Sic, hut evidently a intake for 44 45.” ..Th* Apils^' 

ki j -Vw 
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6. 44 Affecting the religion or religious rites and usages of any class 

44 of Her Majesty’s subjects in India : 

6. 44 Affecting the discipline or maintenance of any part of Her 
Majesty’s Military or Naval Forces: 

7. 44 Regulating patents or copyright : 

8. 44 Affecting the relations of the Government with Foreign Princes 
44 or States. 

It was further provided as follows : — 

44 The Governor-Genei’al in Council, so soon as it shall appear to him 
44 expedient, shall, by proclamation, extend the provisions of this Act 
“ touching the making of Laws and Regulations for the peace and good 
44 government of the Presidencies of Fort Saint George and Bombay 
44 (except as hereinafter mentioned) to the Bengal division of the Presi - 
44 dency of Fort William y and shall specify in such proclamation the period 
44 at which such provisions shall take effect , and the number of Councillors 
44 whom the Lieutenant-Governor of the said division may nominate for 
44 his assistance in making Laws and Regulations; and it shall be 
44 further lawful for the Governor-General in Council, from time to time 
44 and in his discretion, by similar proclamation, to extend the same provi - 
44 sions to the territories known as the North - Western Provinces and 
44 the Panjttb, respectively . 

44 It shall be lawful for the Governor-General, by proclamation, as 
44 aforesaid, to constitute from time to time new provinces for the pur- 
44 poses of this Act, to which the like provisions diall he applicable ; and, 
44 further, to appoint from time to time a Lieutenant-Governor to any 
44 province so constituted as aforesaid, and from time to time to declare 
44 and limit the extent of the authority of such Lieutenant-Governor, in 
44 like manner ns is provided by the Act of the 17th ami 1 8th years of Her 
44 Majesty, Chapter 77, respecting the Lieutenant-Governors of Bengal 
44 and the North-Western Provinces ” 

The provisions of the Act were extended to the Bengal division of the 
Presidency of Fort William from the 1 8th January, 1862, by a proclama- 
tion which appeared in the Calcutta Gazette of Saturday, January 18th, 
1862. They have not as yet been extended to any other Province. 

The restrictions on the legislative powers of the Governor- General are 
contained in the following proviso : — 

Provided always, that the said Governor-General in Council shall not 
have the power of making any Laws or Regulations which shall 
repeal or in any way affect any of the provisions of this Act: or any 
of the provisions of the Acts of the 3rd and 4th years of Kii^g William 
IV, Chapter 85, and of the 16th and 17 th years of Her Majesty, Chapter 
95, and of the 17th and 18th years of Her Majesty, Chapter 77, which 
After the passing of this Act shall remain in force : or any provisions of 
of the 21st and 22nd years of Her Majesty, Chapter 100, entitled 
^ An Act for the better government of India : ” or of the Act of the 
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22nd and 23rd years of Her Majesty, Chapter 41, to amend the same: 
or of any Act enabling the Secretary of State in Council to raise money 
iu the United Kingdom for the Government of India: or of the Acts 
for punishing mutiny aud desertion iu Her Majesty’s Army or iu Her 
Majesty’s Indian Forces, respectively ; but subject to the provisions con- 
tained in the Act of the 3rd .and 4th years of King William IV, Chapter 
85, Section 73, respecting the Indian Articles of War : or any provisions 
of any Act passed in this present session of Parliament , or hereafter to he 
passed , in anywise affecting Her Majesty's Indian territories , or the 
inhabitants thereof \ or the authority of Parliament , or the constitution and 
rights of the East India Company , or any part of the unwritten laws or 
constitution of the United Kingdom of Great Britain and Ireland, whereon 
may depend in any degree the allegiance of any person to the Crow® of 
the United Kingdom, or the sovereignty or dominion of the Crown ove^ 
any part of the said territories. 

Many Acts contain a Section empowering the Local Government to 
make Rules for carrying into etfect the provisions of the Act and 
declaring that such Rules, when made and published in the manner 
provided, shall have the force of law. These Rules fall within the pur- 
view of this Section. See also Section 19, Act III (Bom. C.) of 1857, 
which makes a special provision for Rules made under that Act and 
relating to Military Cantonments. 

(2.) Statutes are either public or private, general or special. The 
distinction between public and private Acts 

and personal pul>lic ’ * 0Ca1 ’ was first made in the reign of Richard III, 

A public or general Act is a universal rule 
applied to the whole community, which the Courts must notice judicially 
and cx-ojficio, although not formally set forth by a party claiming an 
advantauge under it. But special or private Acts are rather exceptions 
than rules, since they only operate upon particular persons and private 
concerns, and the Courts are not bound to take notice of them, if they 
are not formally pleaded, unless an express clause is inserted in them 
that they shall be deemed public Acts aud shall be judicially noticed as 
such without being specially pleaded — which provision is now usually 
introduced. For convenience of reference, the printed Statute Book of 
a Parliamentary Session is classed thus: — 1. Public General Acts. 
2. Local aud Personal Acts, declared public and to be judicially 
noticed. 3. Private Acts, printed by the Queen’s printer, and whereof 
the printed copies may be given in evidence. 4. Private Acts not 
printed. 1 ^ All Acts of Parliament are to be presumed to be public unless 
the contrary b ^declared therein. (See 13 and 14 Viet, Cap, fcL) , 

(3.) The Articles of War for Native Officers, Soldiers, and Other 
persons in Her Majesty’s Indian Army are contained iu Act V of 


1 Wharton’s Law Lexicon, " 
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(6.) The following are some of the Seals of which English Courts 
take judicial notice, viz . : — the Great Seal ; 
the Queen’s Privy Seal; the Seals of the 
Superior Courts ; the Seals of all Courts constituted by Act of Parliament, 
if Seals are given them by the Act ; of the Registries of the Court of 
Probate ; of the County Courts ; of the Corporation of London ; Seals 
of Foreign States or British Colonies, see 14 and 15 Viet., Cap. 99, Sec- 
tion 7 ;* 18 and 19 Viet., Cap. 42, Section 3 ; 15 and 16 Viet., Cap. 86, 
Section 22; 24 and 25 Viet., Cap. 134, Section 202 (Bankruptcy Act); 
see also ante, p. 147, and Tay. §§ 6, 9, 10, 10A, 10B, and 11. 

(7.) These provisions, which are far in advance of English law, 
accord with the rule acted upon in America. 

Public Officera? 1 * 3 ’ &C ’’ ° f In England, the signatures of the Superior 
, Equity and Common Law Judges, of the Com- 

missioners and Registrars of the Courts of Bankruptcy, and in certain 
cases of the officers of the Courts of Chancery and Bankruptcy 
in all proceedings under the winding-up Clauses of the Companies’ 
Act, 1862, are by Statute judicially noticed. “ On the other hand,” 
says Mr. Taylor, “ it appears highly probable that the Courts would not 
recognize the signatures of the Lords of the Treasury to their official 
letters ; and it is even a matter of some doubt whether the Royal Sign 
Manual would be judicially noticed.” See, in connection with this clause, 


1 This Section enacts that “ nil proclamations, treaties, and other arts of State, of any 
foreign State, or of any British Colony , and all j ml y meats, decrees, orders, and other 
judicial proceedings of any Court of Justice in any fore iyn State or in any British 

Colotiy, and all aj/idacits, pleadings, and other legal documents, tiled or deposited in 
any such Court, may be proved in any Court of Justice, or before any person having 
by law or by consent of parties authority to hear, receive, and examine evidence 
either by examined copies or by copies authenticated as hereinafter mentioned ; that is 
to say, if the document sought to be proved be a proclamation, treaty , or other act of 
Slate, the authenticated copy, to be admissible in evidence, must purport to be sealed 
with the Seal of the foreign State or British Colony to which the original docu- 
ment belongs ; and if the document sought to be proved bo a judgment , decree, 
order , or other judicial proceeding of any foreign or colonial Court, or any affidavit 
pleading, or other legal document , filed or deposited in any such Court, the authen- 
ticated copy, to be admissible in evidence, must purport either to Ims seated with the 
seal of the foreign ami colonial Court to which the original document belongs, or, in 
the event of such Court having no seal, to be signed by the Judge, or if there be 
more than one Judge, by any one of the Judges of the said Court, and such Judge 
shall attach to his signature a statement in writing on the said copy that the Court 
whereof he is a Judge has no seal ; but if any of the aforesaid authenticated copies 
shall purport to be sealed or signed as hereinbefore respectively directed, the same 
shall respectively be admitted in evidence in every case in ilhich the original 
document could have been received in evidence, without any proof of the seal, where 
^ seal is necessary , or of the signature, or of the proqf qf the statement attached thereto 

where such signature and statement are necessary, or of the judicial character qf the 
ferstm appearing to hatte made such signature ami statement f 
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I Ind. Jur. N. S. 106, and Tamor Singh v. Kalidas Rat , IV B. L. 
R. 0. J. 51, where judicial notice was taken of a jailor’s signature under 
Section 16 of the Prisoners’ Testimony Act, XV of 1869. 

(9). The Bengali, Willaiti, Fasli, Sambat or Hindi, Hijri, and Jalus 
eras will therefore be judicially noticed in those 
^Divisions of time, districts in which they are current, and reference 
may be made to the usual almanacs, when occa- 
sion requires. 

By Section 26 of the Limitation Act, IX of 1871, all instruments 
are, for the purposes of that Act, to be deemed to be made with 
reference to the Gregorian Calendar. 

(12.) AVith this may be read Section 7 of The Pleaders’, Mukhtars’, 
and Revenue Agents’ Act (XX of 1865), which enacts that u the Hl&h 
Court shall cause the name of every person, who shall be admitted a * 
Pleader or a Mukhtar pursuant to the provisions of this Act, to be 
enrolled in books to be piovided and kept for that purpose in such 
Court. The Court * shall take judicial notice whether a Pleader or 
Mukhtar is enrolled or not” 

44 The Court may resort for ih aid to appropriate books” fyc. — This is 
in advance of English law, under which, though an expert, called as a 
witness, will be allowed to refresh his memory by referring to a pro- 
fessional treatise regarded by him as of authority, yet the books 
themselves cannot be cited. Medical works, for example, and, in a 
case connected with a horse, works on farriery, have been rejected. 1 As 
instances of the application of the rule in India, with regard to matters 
of public history, &c , the following cases may be referred to : — Isshur 
Ghose v. James //<//♦, W. R. Special Number 84 : Janie « Hills v. Isshur 
Ghose , id. 131 and 148: Takurdni Dasi v. Bisheshar Mukherji , III 
VV. R., Act X Rul. 29 : and the Dyee Sambre case, Indian Jurist of 
30th April, 1867. In these cases Mill’s History of India, Mill’s Political 
Economy, McCulloch's Political Economy, Wilson’s History of England, 

► Sanads, Treaties, aud other similar works and documents were freely 
quoted by the Bench and the Bar. In the case of The Collector of 
Madura v. Mutu Ramalinga Sathupalhy , XII Moo. Ind. Ap. 398, 
sworn translations of Sanscrit works, little known, embodying Hindi! 
law, as to the custom in the different schools with respect to the law of 
adoption, were admitted both in India and England. 

The last clause of the Section is in accordance with Von Omeron v* 
Dowick , in which Lord Ellenborongh declined to take judicial notice 
t>f the King’s proclamation, the counsel not being prepared wltih a 
copy of tbe Gazette in which it had been published.* In Reg. v. Withers 
it became a materi al question to consider how far the prison^ 

* Darby v. Ou$Uy, 20 <Jurfc^ 407* 
f 2 Campbell's Rep. 44* 
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owed obedience to his sergeant, and this depended on the Articles 
of War, which were not produced at the trial. The Judges were 
of opinion that they ought to have been produced.' It will be observed 
that though the Court may refuse, it is not imperative that it should 
refuse. The Gazettes are usually supplied to, filed, bound, and pre- 
served in the offices of all Courts in India, and when any matter may be 
placed beyond doubt by the mere production of the Gazette, the Court 
might properly have it produced from its own record-room. Pleaders 
should, however, make a request to this effect in sufficient time to prevent 
delay at the hearing.] 

58. No fact need be proved in any proceeding 

Tacts admitted. which th6 P a, ' ties thereto or their 
agents agree to admit at the hear- 
ing* or which, before the hearing, they agree to 
admit by any writing under their hands, or which 
by any rule of pleading in force at the time they 
are deemed to have admitted by their pleadings : 
Provided that the Court may, in its discretion, re- 
quire the‘facts admitted to be proved otherwise than 
by such admissions. 

[The Indian Code of Civil Procedure docs not contain any provision 
corresponding with Section 117 of the Com- 
nicnu! 06 10 * m,t D ° CU ~ lnon Procedure Act, 1852 (15 & 1G Viet., 
Cap. 76), under which either party may call 
upon the other by notice to admit any document, saving all just excep- 
tions: the costs of proving the document, in case of refusal or neglect 
to admit, fulling upon the person so refusing or neglecting. The above 
Section will, to a certain extent, supply the deficiency, when the parties 
are really desirous of saving expense. 

In the case Bill Tukai Sherob v. Bcglar (VI Moo. Ind. Ap. 5*21) the 

Lords of the Privy Council made the following observations : “ It is 

said on the part of the appellant, that that will was not. properly in 
evidence, for although a will was produced (or rather an official copy of 
a will wa§ produced), there was no examination of witnesses, and 
though that will had been proved by Gobind, as to the personal estate, 
that would be no evidence against the appellant; at all events it would 
not affect the real estate. If it would be necessary to decide that 
question, their Lordships would be inclined to hold that the will wa e 
sufficiently in evidence for the purposes of this suit. ? The Regulation* 

v * II v. J/oft, 5 Term. Hep. 446. 

* What Regulation is here referred to, there b nothing in the report to show : 
but it may be observed that all the old Regulation* relating to civil procedure 
have been repealed by Act X of 1661 and subsequent repealing Acta. 
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provides that, where documents are produced, and they are not disputed, 
they shall be received without proof/’ In a recent case these observ- 
ations were referred to as substantially laying down that the rules 
which regulate the conduct of cases in the Mofussil Courts do not 
necessitate the proving of documents which are not disputed ( Nand 
Kishor Das Mahant v. Rant Kalp Rai , VI B. L. R. App. 49). It 
would appear, however, that their Lordships spoke with especial refer- 
ence to the state of things antecedent to the operation of the Code of 
Civil Procedure. Certainly it would be difficult to reconcile any such 
general rule with other observations which are to be found in more 
recent judgments, and which strongly impress the necessity of parties 
proving by competent evidence the case which they must prove in ordc^r 
to succeed. (See ante , p. 106.) Under the New Act, there can be no 
doubt that documents, if not expressly admitted, must be proved. (See 
Section 67, post.) 

As to admissions by Vakils, see ante, page 26, note.'] 

Ciipater IV. — Op Oral Evidence. 

59. All facts, except the contents of documents, 

Proof Of facts by oral may he proved by oral evi- 
evidence. (Icnce. 

[For instance, the adjustment of an account may he proved by oral 
evidence (Puntima Chaudhrain and others v. Nityunand Saha and 
othei's , 13. L. R. Sup. Vol. F. 13. 3). Where there is a conflict of oral 
evidence, the Privy Council have more than once remarked upon the 
value of documentary evidence as a guide to show on which side the 
truth lies ( Mussamat Imam Baiuli v. Hargobind Ghose , IV Moo. Ind. 
Ap. 403 : E kauri Singh v. Ih ratal Seal , II 13. L. R. P. C. 8). It may 
also be observed that in a similar conflict much greater credence is to 
be given to men’s acts than to their alleged words, which are so easily 
mistaken or misrepresented (Afir Asadula v. Mussamat Bibi Imaman , 
I. Moo. Ind. Ap. 43).] 

Oral evidence must 60. 6Vld6llC6 DlllSt^ IQ 

be direct. all cases whatever, be direct ; 

That is to say — 

If it refers to a fact which could be seen, it 
nyist be the evidence of a witness who says he 
saw it; • 

If it refers to a fact which could he heard, it must 
be the evidence of a witness who says he hearty 
* If it refers to a fact which could V 
any other sense or in tiny other manner, be 
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the evidence of a witness who says he perceived it 
by that sense or in that manner; 

If it refers to an opinion or to the grounds on 
which that opinion is held, it must be the evidence 
of the person who holds that opinion on those 
grounds : 

Provided that the opinions of experts expressed 
in any treatise commonly offered for sale, aud the 
grounds on which such opinions are held, may be 
proved by the production of such treatises if the 
author is dead or cannot be found, or has become 
incapable of giving evidence, or cannot be called as 
a witness without an amount of delay or expense 
which the Court regards as unreasonable ; 

Provided also that, if oral evidence refers to the 
existence or condition of any material thing other 
than a document, the Court may, if it thinks fit, 
require the production of such material thing for its 
inspection. 

[See ante , pp. Ill — 112. 

The first proviso , which should be read with Sections 45 and 40, ante, 
pp. 240 — 244, is an innovation upon the principles of English law, which 
do not admit this evidence. The treatise, in order to be admissible, must 
be one commonly offered for sale. The burden of proving that any 
particular treatise is commonly o tiered for sale will be upon the person 
who desires to give such treatise in evidence (see Section 104, post). 

With reference to the second proviso , see the remarks at page 75, 
ante. ^ 

Chapter V. — Of Documentary Evidence. 

61. The contents of documents may be proved 

Proof of contents of either by primary or by second- 

documents. ar y evidence. 

62. Primary evidence means the document itself 

Primary evidence. produced for the inspection pi 

the Court. 

Explanation 1. — Where a document is executed 
in several parts, each part is primary evidence of 
the document : 

[These are usually known as duplicate,tripli<!al«origimU.'] 
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Where a document is executed in counterpart, 
each counterpart being executed by one or some of 
the parties only, each counterpart is primary evi- 
dence as against the parties executing it. 

[And secondary evidence against the other parties. See clause 4, 
Section 63, post, and Tay. § 396.] 

Explanation 2. — Where a number of documents 
are all made by one uniform process, as in the case 
of printing, lithography, or photography, each is pri- 
mary evidence of the contents of the rest ; but where 
they are all copies of a common original, they ‘are not 
primary evidence of the contents of the original. 

Illustration. 

A person is shown to have been in possession of a num- 
ber of placards, all printed at one time from one %giginal. 
Any one of the placards is primary evidence of the con- 
tents of any other, but no one of them is primary evidence 
of the conteuts of the original. 

[Ji. Watson , 32 Howell’s State Trials, 82 — 86.] 

Secondary evidence. <j 3 ; Secondary evidence means 
and includes — 

(1.) Certified copies given under the provisions 
hereinafter contained; 

[See Section 76, post.] 

(2.) Copies made from the original by mechani- 
cal processes which in themselves insure the accu- 
racy of the copy, and copies compared with such 
copies ; 

[Such, for example, as the processes mentioned in Explanation 2, Sec- 
tion 62. Read Illustration (c) with the latter portion of this clause.] 

(3.) Copies made from or compared with the 
original # ;. 

(4.) Counterparts of documents as against the 
parties who did not execute them ; 

(5.) Oral accounts of the consents of 

given by some person who hft* 
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Illustrations * 

A photograph of an original is secondary evidence 
of its contents, though the two have not been compared, if 
it is proved that the thing photographed was the original' 
(A.) A copy compared with a copy of a letter made by 
a copying machine is secondary evidence of the contents of 
the letter, if it is shown that the copy made by the copy- 
ing machine was made from the original. 

(c.) A copy transcribed from a copy, but afterwards 
compared with the original, is secondary evidence ; but the 
copy not so compared is not secondary evidence of the 
original, although the copy from which it was transcribed 
was compared with the original. 

(rf.) Neither an oral account of a copy compared with the 
original, nor an oral account of a photograph or machine 
copy of the original, is secondary evidence of the original. 

[Reading together Clause 2 and Illustrations ( b ) and (c), it will appear 
that a copy of a copy , t. e., a copy transcribed from and compared with 
a copy, is inadmissible, unless the copy with which it was compared 
were a copy made by some mechanical process which in itself insures 
the accuracy of such copy. The effect of this is that the following 
cases are no longer law : — Untda Bajaha Bommarauze Bahadur v. 
Pemmasamy Venkatadry Xaidu, YU Moo. lud. Ap. 128; Ajudha Per sad 
Singh v. Amrao Singh, X IB. L. It. 509; Tm/ahanissa Bibi v. Kuwar 
Sham Kishore Bai , YII 13. L. It. 0*27; Makbul Ali v, Srimati Masnad 
Bibi and others. III 13. L. It. Civ. Rul. 54. See also Srimant Kowar 
v. Akbar Mandal and others , VIII W. R. Civ. Itul. 438, and Bdjd 
Lilanand Singh and others v. Nasib Singh and others , VI W. R. Civ. 
Itul. 80 (here a copy of a copy was rejected). 

The correctness of certified copies will be presumed under Section 
79, post; but that of other copies will have to be proved. This proof 
may be afforded by calling a witness, who will swear that he has com- 
pared the copy tendered in evidence with the original, or with what 
some other person read as the contents of the original, and that such 
copy is correct. It is not necessary for the persons examining to 
exchange papers and read them alternately both ways. 1 It may seem 
scarcely necessary to remark that proof of a copy being a correct copy 
is no proof of the original , t. <?., of its execution, genuineness, &c. (Bam 
Jadu Qanguli v. Lahhi Narain Mandate Y It. C. & C. R., Act X 
Bui. 23}.] 

64* Documents must be proved by primary evi- 
Proof of documents dence except in the cases herein- 
Vf primary evidence. after mentioned. 

» Tay. 
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.65. Secondary evidence may be given of the 

Cases in .which se- existence, condition, or cont&hts 

condary evidence ielat- 0 f a document in the following 
ing to documents may ° 

be given. C&SOS 

(a.) When the ^original is shown or appears to 
be in the possession or power 

of the person against whom tlie document is 
sought to be proved, or 

of any person out of reach of, or not subject to, 
the process of the Court, or 

of any person legally bound to produce it, 
and when, after fhe notice mentioned in section 
sixty-six, such person does not produce it ; 


[Amy secondary evidence is licre admissible. See below.] 

(b.) When the existence, condition, or contents 
of the original have been proved to be admitted in 
writing by the person against w hom it is proved or 
by his representative in interest ; 

[The written admission is the secondary evidence here admissible. Sk 
below. As to oral admissions of the contents of a document, see ant\ 

p. 100.] ' 

(c.) When the original has been destroyed or 
lost, or when the party offering evidence of its con- 
tents cannot, for any other reasou not arising from 
his own default or neglect, produce it in reasonable 
time ; 

[Any secondary evidence is here admissible. See below.] 

{(1.) When the original is of such a nature as 
not to be easily moveable ; 

[Any secondary evidence is hero admissible. See below.] 

( e .) When the original is a public document 
within the meaning of section seventy-four j 


[A certified copy is the only evidence here admissible. See below.l 

(/) When the original is a,.teumen|j^rf| 
a certified copy is permitted by .this 4$$ 
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other law in force in British India, to be given in 
evidence ; 

f A certified copy is tlie only evidence here admissible. See below.] 

(g\) When the originals consist of numerous 
accounts or other documents #liich cannot conve- 
niently be examined in Court, and the fact to be 
proved is the general result of tlie whole collection. 

[See the last clause of the Section.] 

In cases (a), ( c ), and ( d ), any secondary evidence 
of the contents of the document is admissible. 

$ In case ( b ), the written admission is admissible. 

In case (<?) or ( f ), a certified copy of the docu- 
ment, but no other kind of secondary evidence, is 
admissible. 

In case (g) evidence may be given as to the 
general result of the documents by any person who 
has examined them, and who is skilled in the ex- 
amination of such documents. 

[(c.) The person wishing to give the secondary evidence must show 
that the original has been destroyed or lost, &c. (See Section 104, post , 
and Illustration ( b ) thereto.) Proof of loss may be given by evidence 
that the document once existed, and that search was made for it to no 
purpose in the place or places where it would most likely be found. 
This search need not necessarily have been recent or made for the pur- 
poses of the suit The Lords of the Judicial Committee of the Privy 
Council very early applied to Indian cases the rule that copies are inad- 
missible without proof of search for the originals, see Mir Asadula v. 
Bibi Imaman, I Moo. Ind. Ap. 41 : Synd Abbas Ali Khan v. Yadun 
* Rani Reddy , III Moo. Ind. Ap. 156. In the latter case a bond was 
said to have been torn, and the alleged fragments were produced, but 
there was no evidence that they were really the fragments of the bond 
in question. (See also Sukram Sukal and others v. Ramlal Sukal , IX 
W. R. Civ. Rul. 248: Rupmanjuri Chaudhrani and Jagat Chandra 
Sirkar v. Ham Lai Sirhar and others , I \V. II. Civ. Ruh 145 : Mafizudin 
Kazi v. Meher All and others, I W. II. Civ. Rul. 212: and Eshan 
Chandra Ckaudhri v. Beirab Chandra Chaudhri , V W*. R.° Civ. Rul. 
21.) There is one case in which oral evidence cannot be admitted of 
ftvfrriting destroyed or lost, and which therefore forms an exception 
ip the general xule contained in this clause, viz., when the writing is an 
aefcnowledgment or promise which would hare the ellect of extending 
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the period of limitation under Section 20 of the Indian Limitation Act, 
IX 'of 1871* (See clause (c) of this Section, post), f 

(d.) As, for example, in the case of inscriptions on walls, tombstones, 
monuments (see ante, pp. 130, 135), surveyors’ marks on boundary trees, 
and where an alleged libel had been written on the wall of the Liver* 
pool gaol. * 

(/.) See Sections 76, 78, post, 

( g .) Sec also Section 181 of the Code of Civil Procedure, ante y 
pp. 144, 145. 

With reference to the last four paragraphs, which provide what kind 
of secondary evidence is to be given in each case, it may be observed 
that there is no provision for cases in which two causes for non -production 
of the original are combined. For example, if the original be a record 
of a Court of Justice (e) ; and if it also have been lost or destroyed (c).* 
Such a case has more than once occurred in India. In Babu Guru 
Dyal Singh v. Darbart Lai Tewari , VII W. R. Civ. Rul. 18, the 
record was lost in transit fiom the Court of first instance to the Appellate 
Court, and the Calcutta High Court directed the admission of secondary 
evidence of the papers which made up the entire record. (See also 
Banwari Lai v. J. Furlong , VIII W. R Civ. Rul. 38 : Rani JEmamun 
v. Hardyal Singh , W. R. Jau. — July, 1864, p. 301 (Decree destroyed 
during the mutiny): Ranjit v. Chunl Lal y I N-W-P. Rep. 78.) 

This section is applicable to both civil aud criminal cases, and is a 
relaxation of the rule of English law which recpiires stricter proof in 
criminal than in civil proceedings, it having been decided in the former 
that the original registers of births, deaths, marriages, &c*, must be pro- 
duced and that copies will not be sufficient.] 

* 66. Secondary evidence of the contents of the 
Rules as to notice to documents referred to in section 

produce. sixty- five, clause (a), shall not be 

given unless the party proposing to give such 
secondary evidence has previously given to the 
party in whose possession or power the document 
is [or to his attorney, or pleader 1 ], such notice to 
produce it as is prescribed by law, and if no notice 
is prescribed by law, then such notice as the Court 
considers reasonable under the circumstances of 
*the case : 

Provided ’that such notice shall not be required 
in order to render secondary evidence admissible in 

„ 

* Tb* word* la brackets arm addadby ft* amending Ad, «f tSflk 
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any of the following cases, or in any other case in 
which the Court thinks fit to dispense with it 
(1.) When the document to be proved is itself 
a notice ; 

(2.) When from the nature of the case, the ad- 
verse party must know that he will be required to 
produce it ; 

(3.) When it appears or is proved that the ad- 
verse party has obtained possession of the original 
by fraud or force ; 

c (4.) When the adverse party or his agent has 
, the original in Court ; 

(5.) When the adverse party or his agent has 
admitted the loss of the document ; 

(6.) When the person in possession of the docu- 
ment is out of reach of, or not subject to, the 
process of the Court. 

[The law which at present prescribes notice to produce is to be found 
in Sections 40, 43, 107, and 153 of the Code of Civil Procedure, which 
are as follow : — 

40. If the plaintiff require the production of any written document 
in the possession or power of the defendant , he may, at the time of pre- 
senting the plaint, deliver to the Court a description of the document, 
in order that the defendant may be required to produce the same. 

43. The summons to appear shall order the defendant to produce any 
written document in his possession or power , of which the plaintiff 
demands inspection, or upon which the defendant intends to rely in 
support of his defence. 

107. “Whenever any of the parties to a suit is desirous that any 

Notice to produce. doctiment, writing, or other thing, which he 

believes to be in the possession or power of 
another of the parties thereto, should be produced at any hearing of 
the suit, and the production of such document, writing, or other thing 
has not previously been required, under the provisions of Sections 40 
and 43, he shall, at the earliest opportunity, deliver to the Court two 
notices in writing to the party in whose possession or power ho believes 
the document, writing, or other thing to be, calling upon bin* to produce 
the same; and one of such notices shall be filed in Court, and the other 
•hall be delivered by the Court to the Nazir or other proper officer to be 
^iptved upon such party/* 

153. Any person, whether a party to a suit or not, may be summoned 
tofi**^* a document, without being summoned to give evidence; and 
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any person, summoned merely to produce a document, shall he deemed 
to h&ve complied with the summons, if he cause such document to be 
produced instead of attending personally to produce the same. 

It may be observed that where the document is in the possession or 
power of a party to the suit, the notice to produce can also be served 
on his recognized agent , as defined in Section 17 of the Code of Civil 
Procedure. 

Persons omitting to produce document, after service of notice, may 
be proceeded against criminally under Section 175 of the Indian Penal 
Code. 1 ] 

67. If a document is alleged to be signed or 

_ „ „ . to have been written wholly or 

and handwriting of m part by any person, the signa- 
person alleged to lmve ture or the handwriting of so 

ment d prod T «ced n<lOCU " oiueh of the document as isalleged 
to be in that person’s handwriting 
must he proved to he in his handwriting. 

[As to the method of proof, see Section 47, ante, p. 245, and Section 
73, /wit.] 

68. If a document is required by law to he 
Proof Of execution attested, it shall not be used as 

of document required evidence until one attesting wit- 
hy law to be attested. ness a £ } eas fc } ias been called for 

the purpose of proving its execution, if there be an 
attesting witness alive, and subject to the process of 
the Court and capable of giving evidence. 

69. If no such attesting witness can be found, 
Proof where no at- or if the document purports to 

•testing witness found, have been executed in the United 
.Kingdom, it must be proved that the attestation of 
one attesting witness at least is in his handwriting, 
and that the signature of the person executing the 
document is in the handwriting of that person. 

70. The admission of a party to an attested 
Admission Of execu- document of its execution by 

tion by party to attest- himself shall be sufficient proof of 
e4 document. * its execution as against him, 


e<l document. 


its execution as 
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though it be a document required by law to be at- 
tested. 

[The admission here spoken of, which relates to the execution , must 
be distinguished from the admission mentioned in Section 22, ante 
p. 100, and that mentioned in clause ( b ), Section 65, ante, p. 283, which 
relate to the contents, &c,] 


If the attesting witness denies or does not 
recollect the execution of the docu- 
ment, its execution may be proved 
by other evidence. 


71. 


^ Proof when attesting 
witness denies the exe- 
cution. 


Strictness 

law. 


of English 


^[ u The general rule,” says Mr. Taylor, “which requires the pro- 
duction of an attesting witness, when the 
validity of an instrument depends upon its 
formal attestation, is so inexorable, that it 
applies even to a cancelled or a burnt deed ; as also to one the execu- 
tion of which is admitted by the party to it : and that, too, though 
such admission be deliberately made either in open Court, or in a sub- 
sequent agreement or even in a sworn answer to a bill of discovery filed 
against the person in the cause. Nay, a party in a cause, who is called 
As a witness by his opponent, cannot be required or even permitted to 
prove the execution by himself of any instrument to the validity of 
which attestation is requisite, so long as the attesting witness is capable 
of being called. So, also, the attesting witness must be called, though, 
subsequently to the execution of the deed, he has become blind ; and 
the Court will not dispense with his presence on account of illness, how- 
ever severe. If the indisposition of the witness be of long standing, 
the party requiring his evidence should have applied for power to 
examine him on interrogatories; and if he be taken suddenly ill, a 
motion must be made to postpone the trial.” 1 These strict rules 
continued to be applied not only to documents required by law to, 
be attested, but also to documents which, when produced, appeared 
to be signed by subscribing witnesses, until the passing of the Com- 
mon Law Procedure Act, 1864 (see note to Section 72, post). The 
above four Sections of the Indian Act ore applicable only to documents 

required by law to be attested, and they fur* 
^ ther contain a reasonable relaxation of that 
strictness which baa been found in practice 
detrimental to justice. Their provisions may thus be summarised : -a 
(1) When there is an attesting witness alive, subject to the process of the 
Court and capable of giving evidence, he must be called* (2) When 
- here is no attesting witness alive, subject to the process of the Court 

l i^i* ^M iii to ii ' ip ii) i r| | >u ^i »^i^| [ » i ^ iii < m i n* ******* mm** — — **** * ******** 
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and capable of giving evidence, it must be proved by other evidence— 
(see* Section 47, ante , p. 244, and Section 73, post),— (a) that the attestation 
of one attesting witness at least is in his handwriting ; and ( h ) that 
the signature of the person executing the document is in the hand* 
writing of such person. The admission of a party to the document 
will, so far as such party is concerned, supersede the necessity either 
of calling the attesting witness or of giving any other evidence. Sec- 
tion 71 is not so clear as it might be. Suppose that one of two or more 
attesting witnesses being called denies or does not recollect the execu- 
tion of the document, can other evidence be given to prove it, even 
though there be another attesting witness alive, subject to the process 
of the Court and capable of giving evidence, who is not produced ? 


The Evidence Act contains no definition of what is a “ signature/* , 

0 . , Section 69 seems to imply that the attesta- 

Signature. ... . } J . 

tion or the attesting witness must be in his 

own handwriting, which implication assumes that the witness knows 
how to write. As a matter of fact, however, in India a large proportion 
of attesting witnesses are marksmen. The definition of u signature 1 ’ 
contained in Section 3 of the Registration Act, VIII of 1871, includes 
and applies to the affixing of a mark. See also Section»»50 of the 
Indian Succession Act, X of 1865, which speaks of the testator “ sign- 
ing or affixing his mark” and of the witnesses “ signing.” 1 Sealing will 
not do for a signature. {In the goods of Byrd , 3 Curt. 117: and see 
Illustration to Explanation 2, Section 20 of the Indian Limitation Act, 
IX of 1871.) 

There are few documents which are required by law to be attested in 
India and out of the Presidency Towns. Wills made after the first day 
of January, 1866, by persons other than Hindus, Muhammadans, or 
Budhists ; and wills made by Hindus, Jainas, Sikhs, and ftudhisfcs on 
or after the first day of September, 1870, in the territories subject to the 
Lieutenant-Governor of Bengal, and in the towns of Madras and Bom- 
bay, or relating to immovable property situate within those limits, 
must be attested (see Sections 50 and 331 of Act X of 1865; and Act 
XXI of 1870). 

It does not very clearly appear from the above Sections whether the 
attesting witness, when producible, must be called, if the document 
itself is not forthcoming, and is, therefore, not used as evidence (Section, 
68); but secondary evidence is given of its contents under the pro- 
visions of Sections 65 and 66, ante , pp. 283, 285. According to English, 
laV, when an % instrument is proved to be in the possession o t 
adverse party, who refuses to produce it after notice, other evidence 
may be given without calling the attesting witness* 


1 Hr, Stokes thinks that, as “ affixing his maf$’ ta net i 
signature will be required, (StoM Mian Swxawm Aot, - 
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When the document is thirty years old, it is not necessary to o&U the 
attesting witness. See Section 90, post).] 

72. An attested document not required by law 

Proof Of document to . be . attested may be proved 
not required by law to IVS if it Was unattestecl. 
be attested. 

[This Section corresponds with Section 37 of the repealed Act, II of 
1855, and with Section 26 of the Common Law Procedure Act, 1854, 
which latter is as follows : — “It shall not be necessary to prove by the 
attesting witness any instrument, to the validity of which attestation is 
nqt requisite ; and such instrument may be proved by admission or 
^otherwise, as if there had been no attesting witness thereto.” This 
Section applies to two sets of eases, viz. : — 

Isty — When the parties themselves, or those under whom they claim 
or act, have expressly directed that the instrument be attested by one 
or more witnesses. 

2 — When attestation is required by some Act or Statute. 

It may b^tlmt the Section of the Indian Act is intended to apply to 
the latter set of cases only. This depends upon whether the phrase 
“ required hy law" will or will not be held to refer, as it seems intended, 
to legislative enactment only.] 

73. In order to ascertain whether a signature, 

Comparison Of band- writing, or seal is that of the 

writil, g s - person by whom it purports to 

have been written or made, any signature, writing, 
or seal admitted or proved to the satisfaction of the 
Court to have been written or made by that person 
may be compared with the one which is to be proved, 
although that signature, writing, or seal has not* 
been produced or proved for any other purpose. 

The Court may direct any person present in Court 
to write any words or figures for the purpose of 
enabling the Court to compare the words or figures 
so written with any words or figures alleged to have 
been written by such person. 

• 

[“English law, until recently” says Mr. Taylor, “clid not allow the 
witness or even the jury, except under certain special circumstances, 
actually to compare two writings with each other in order to ascertain 
whether both were written by jtbe same person. This technical rule of 
the Common Law— which was certainly not based on common sense. 
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and which was directly opposed to the practice of our own Ecclesias- 
tical Courts, of the French Courts, and of the Courts of many of the 
most enlightened States in America — has, happily for the administra- 
tion of justice, been at length abrogated by the Legislature, at least as 
far as relates to civil proceedings. Section 27 of the Common Law 
Procedure Act, 1854, enacts .that, “comparison of a disputed writing 
with any writing proved to the satisfaction of the Judge to be genuine 
shall be permitted to be made by witnesses, and such writings and the 
evidence of witnesses respecting the same may be submitted to the 
Court and jury as evidence of the genuineness or otherwise of the 
writing in dispute.” § 1667. This Section applies to civil cases only. 
The Section of the Indian Act applies to all cases, civil and criminal. 
The comparison may be made by witnesses (see Section 47, ante) or 4iy 
the Court. The new Section differs somewhat from the corresponding* 
Section (48) of the repealed Act, II of 1855, riz., “ On an enquiry 
whether a signature, writing, or seal is genuine, any undisputed signa- 
ture, writing, or seal of the party, whose signature, writing, or seal is 
under dispute, may be compared with the disputed one, though such 
signature, writing, or seal be on an instrument, which is not evidence 
in the cause.” The following cases decided under this Segtion may be 
referred to : — Pur an Chandra Chatterji v. Girtsh Chandra Chatterjt, 
IX W. R. Civ. Rul. 450. Hajendra Nath Haidar y. Jagendra Nath 
Haidar and others , VII B. L. R. 216 (Decision of a Native Judge on 
a question of native handwriting preferred by the Judicial Committee 
to that of the English Judges of the High Court): Kurali Persad 
Mtsser v. Anantaram Hajra and others , VIII B. L. R. 490 (Finding of 
forgery on comparison of handwriting only disapproved) : and The 
Queen v. Kariick Chandra Haidar wid another , V R. C. and C. R. 
Criin. Rul. 58. Can a witness, called to prove handwriting, be tested 
in cross-examination by showing him other documents and asking him 
whether they are in the same handwriting as that in dispute, and then, 
if he reply in the affirmative, proving that they are not so ? Mr. 
Taylor is in favour of such a practice. There does not seem to be 
anything in the Indian Evidence Act opposed to its adoption.] 


Public Documents. 


Public documents. 


74. Tlie following documents 
are public documents ; — 

* 1. Documents forming the Acts, or records of 
the Acts — 

(i) of the sovereign authority, 

(ii) of official bodies and tribunals, 
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(iii) of public officers, legislative, judicial and execu- 
tive, whether of British India, or of any other part of 
Her Majesty’s dominions, or of a foreign country. 

2. Public records kept in British India of private 
documents. 


Private documents. 


[Clause 2 is important Certified copies of the copies (of registered 
documents) transcribed in the Registers kept under the Registration 
laws, will under its provisions be admissible as secondary evidence. See 
Sections 51 and 57 of Act VIII of 1871, and page 293, 

75. All other documents are 
private. 

76. Every public officer having tlie custody of 
a public document, which any 
Certified copies of person lias a right to inspect, 
public documents. shall give that person on de- 

mand a copy of it on payment of the legal fees 
therefor v jtogether with a certificate written at the 
foot of such copy that it is a true copy of such docu- 
ment or part thereof as the case may he, and such 
certificate shall he dated and subscribed by such 
officer with his name and his official title, and shall 
he sealed, whenever such officer is authorized by 
law to make use of a seal, and such copies so certi- 
fied shall be called certified copies. 

Explanation . — Any officer who, by the ordinary 
course of official duty, is authorized to deliver such 
copies, shall bo deemed to have the custody of such 
documents within the meaning of this section. 

[Whether or not a person will be entitled to a copy of a public docu- 
ment will therefore depend upon whether or 
not he baa a right to inspect it. The question 
whether a person baa a right to inspect any 
particular document or documents will in some cases be somewhat 
difficult to answer. There is no general provision on the subject to be 
found in any enactment in force in British India, although there are 
some special provisions applicable to particular cases' and which will be 
noticed presently. Mr. Taylor, speaking of the Statute 1 which placed 


Who are entitled to cer- 
tified copies ? 


*1*2 Ykt., Cap, 94. 
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under the charge and superintendence of the Master of the Bolls the 
records of the Executive, Legislative, and Judicial Departments of the 
Biitish Government, observes that it contains no section directly en- 
titling the public to inspect these documents, or declaring whether 
they have any, or what remedy, in the event of their being refused 
access to them. He further.observes that, although at the present day 
the question, whether the public have a strict legal right to inspect 
these records, is not likely to be mooted, 1 it would be difficult to estab- 
lish the right, except as to such of the documents as are the records 
of the superior Courts of law or equity ; and even with respect to 
these it may be doubtful whether the Queen’s Bench would interfere 
by mandamus unless the applicant was prepared to show that he was 
interested in the document which he sought to inspect. Indeed, it iHay 
be laid down with tolerable safety, as a rule applicable alike to 
general records of the realm and to all other writings of a public nature, 
that, if the disclosme of their contents would, in the opinion of the 
Court, or of the chief executive Magistrate, or of the head of the depart- 
ment under whose control they may be kept, be injurious to the public 
interests , an inspection would not be granted. * 

Under the provisions of the Indian Registration Act, YJII of 1871, 
five Registers are kept, viz. f Nos. 1, 2, 3, and 
4, in all Registration offices, and No. 5 in the 
offices of Registrars. 

1. In Book No. I are entered or filed all documents or memoranda 
which have been registered and which relate to immovable property , 
whether the registiation of such documents or memoranda be compulsory 
or optional. II. In Book No. 2 are recorded the reasons for refusals to 
register. III. Book No. 3 is the Register of Wilis and authorities to 
adopt. IV. Book No. 4 is a Miscellaneous Register in which are entered 
ail instruments (other than those relating to immovable property), 
the registration of which is optional. V. Book No. 5 is the Register of 
Deposits of Wills deposited with Registrars in sealed covers* 9 Books 
Nos. 1 and 2 and the Indexes to Book No. 1 shall be at all times open 
to inspection by any person applying to inspect the same : and copies of 
entiies in these books must be given to all persons applying therefor* 
Copies of the entries in Books Nos. 3 and 4 and in the Indexes relating 
thereto shall be givea to any person executing or claiming under tine 
documents to which such entries respectively refer : but the requisite 
search can be made only by the registering officer. AU such copied 
4 ire to be signed and sealed, and they are admissible for the purpose of 

— y 

& Rules having been made under which tree access is afforded to all ptnais 
having occasion to inspect them. 

• Taylor, $ 1838* • « 

• Sec Sections 17, 13, 42, and 51 o! the Bogiiirati (Mfe* 


Act«? entitling to copies 
or to inspection. 
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proving the contents of the original documents .* — Persons are entitled to 
search marriage Registers kept under Act XV of 1872 and to ob&Sn 
copies thereof.* Declarations of the keepers of printing presses and of 
tke printers and publishers of periodicals are open to inspection, and 
copies of them must be given on payment of the proper fee. 3 The 
Register of copyright in books published in India, kept in the office of 
the Secretary to the Government of India, is open to inspection, and 
copies of the entries therein are to be given to persona applying for 
them. 4 Every person is entitled to inspec.t the Registers and documents 
kept by the Registrar of Joint Stock Companies and to obtain copies. 3 
None of the Acts, to which reference has just been made, specifies the 
remedy to be resorted to, if inspection or copies be refused. In 
England the remedy is by application to the Court of Queen’s Bench 
'lor a mandamus. 

Under the provisions of the Code of Civil Procedure (Section 198) 
certified copies of the decrees and judgments 
Records of Civil Courts. of the Courts of original jurisdiction must be 
furnished to the parties or their pleaders on 
application and on the production of the necessary stamp papef. These 
copies must -be made at the expense of Government. In the appellate 
courts parties are entitled to copies of the decrees only (Section 360). 

There is no express provision of the Legislature entitling parties or 
others to copies of any other portions of the records of the Civil Courts: 
but, as a matter of practice, copies are usually given to any of the 
parties who apply for them. In Bengal copies are too commonly given 
to persons, who are not parties and who have no actual interest in the 
cases to which the records belong. The Courts are thus flooded with 
irrelevant documentary evidence (see ante , p. 12, note), the presentation 
and reception of which could be to a great extent obviated, if, according 
to the rule followed in England, copies were refused to persons having 
no interest. 

In criminal cases au accused person committed under the Code of f 
Criminal Procedure to the High Court or to 
Courts^ thb Court of Session, is entitled to a copy of the 

charge free of all expense ; and, if he apply 
within a reasonable time, to copies of the depositions, these latter copies 
to be made at his expense, unless the Magistrate see fit to give them 

* See Section 67 of the Registration Act, 

9 See Sections 79 and 80 of the Act, 

• See Section 6, Act XXV of 1867, 

♦ See Section 8, Act XX of 1847 . 

* Clanae 6, Section 190 of Act X trf 1806, For other public Registers in 
India, see oats, pi 16$* 
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free of cost (see Sections 199 and 201), Under the provisions of Sec-^ 
tioh 276, “ a copy of the judgment or other order passed by any 
Criminal Court, and, in cases tried by jury, of the Judge’s charge to 
the jury, shall be furnished without delay on the application of any 
person aflected by such sentence or order. Such copy shall be made 
at the expense of the person applying for it, unless he is in jail, or 
unless the Court, for some special reason, sees fit to grant such copy free 
of expense.” 

A person in confinement under a final sentence or order passed by a 
Criminal Court and desirous of appealing against the same is entitled 
to a copy thereof as well as of the judgment or reasons for passing it 
on unstamped paper. 1 The new Code of Criminal Procedure, like the 
former Code, contains no provisions entitling parties to copies of qn y- 
other papers than those just mentioned, e. g., to copies of depositions iV 
summons or warrant eases tried by Magistrates or in cases tried by the 
Court of Session. Under the former Code the Madras High Court 
refused to direct a Sessions Judge to furnish a person convicted with 
copies of the notes of the evidence and proceedings in the case {The 
Queen Y&Subbaya Gaundan , 1 Mad. llep. 138). 

In a case which came before the Calcutta High Court, it was held 
that a Magistrate had wrongly refused to a prisoner unde? trial before 
him copies of certain papers which he required for his defence. In three 
at least of the four papers with w hicli this case was concerned, the pri- 
soner had an interest, although none of them fell within the express 
provisions of the law {In the matter of the petition of Sib Per sad Panda, 
VI H. L. R. App. 59. 

It is to be noted that the certificate is to be written at the foot of the 
copy, and not at the top, as lias hitherto been the practice, in Bengal at 
least. 

For the presumption that is to be made as to the genuineness of ccr» 
tified copies, see Section 79, posf] 

77. Such certified copies may be produced in 
production of such proof of the contents of the public 
copies. documents or parts of the public 

documents of which they purport to he copies. 

Proof of other official 78. The following public do- 
documeuts. cuments may be proved as fol- 

lows: — 

* (1.) Acts, orders or notifications of the Execu- 
tive Government of British India in any of its 

* Notification of Government of India, Separate Revenue, No. 

April ,1879. 
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departments, or of any Local Government or any 
department of any Local Government, 

by the records of the departments certified by the 
heads of those departments respectively, 

or bv any document purporting to be printed by 
order of any such Government : 

(2.) The proceedings of the Legislatures, 
by the journals of those bodies respectively, or by 
published Acts or abstracts, or by copies purport- 
ing to be printed by order of Government: 

/{&■) Proclamations, orders or regulations issued 
r oy J3er Majesty or by the Privy Council, or by any 
department of Her Majesty’s Government, 

by copies or extracts contained in the London 
Gazette, or purporting to be printed by the Queen’s 
Printer : * 

(4.) The Acts of the Executive or the proceed- 
ings of the Legislature of a foreign country, 

by journals published by their authority, or com- 
monly received in that country as such, or by a 
copy certified under the seal of the country or 
Sovereign, or by a recognition thereof in some pub- 
lic Act of the Governor-General of India in Council : 

(5.) The proceedings of a municipal body in 
British India, 

by a copy of such proceedings certified by the 
legal keeper thereof, or by a printed book purporting 
to be published by the authority of such body : 

(6.) Public documents of any other class in a 
foreign country, 

by the original, or by a copy certified by the 
legal keeper thereof, with a certificate under the 
seal of a notary public or of a British Consul or 
diplomatic agent, that the copy is duly certified by* 
the officer having the legal custody of thfe original, 
and upon proof of the character of the document 
according to the law of the foreign country. 
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[In connection with this Section should be read the Documentary 
Evidence Act, 1868—31 Viet. Cap 37, the 
dence^jMSes!^ Ev *~ portions of which concerned with evidence ^ 
are as follow : — * 

2. Prima facie evidence of any Proclamation, Order, or Regulation 
issued before or after the passing of this Act by Her Majesty, or by the 
Privy Council, also of any Proclamation, Order, or Regulation issued 
before or after the passing of this Act by or under the authority of any 
such Department of the Government or officer as is mentioned in the 
first column of the schedule hereto, may be given in all Courts of 
Justice, and in all legal proceedings whatsoever, in all or any of the 
modes hereinafter mentioned ,* that is to say : 

(«.) By the production of a copy of the Gazette purporting to colly 
tain such Proclamation, Order, or Regulation. 

(&.) By the production of a copy of such Proclamation, Order, or 
Regulation purporting to be printed by the Government Printer, or, 
where the question arises in a Court in any British Colony or Posses* 
sion, of a jgopy purporting to be printed under the authority of the 
Legislature of such British Colony or Possession. 

(c,) By the production, in the case of any Proclamation, Order, or 
Regulation issued by Her Majesty or by the Privy Council, of a copy 
or extract purporting to be certified to be true by the Clerk of the 
Privy Council or by any one of the Lords or others of the Privy 
Council, and, in the case of any Proclamation, Order, or Regulation 
issued by or under the authority of any of the said Departments or 
officers, by the production of a copy or extract purporting to be 
certified to be true by the person or persons specified in the second 
column of the said schedule in connection with such Department or 
officer. 


Any copy or extract made in pursuance of this Act may be in print 
or in writing, or partly in print and partly in writing. 

# No proof shall be required of the handwriting or official position of 
any person certifying, in pursuance of this Act, to the truth of any 
copy of or extract from any Proclamation, Order, or Regulation. 

3. Subject to any law that may be from time to time made by the 
Legislature of any British Colony or Possession, this Act shall be m 
force in every such Colony and Possession. 

5. The following words shall in this Act have the meaning herein* 


% Interpretation Clause. 


after assigned to them, unless there is some- 
thing in the context repugnant to snob con- 


struction ; (thaMS* to say,) 


44 British Colony and Possession ” shall for the purposes of this Ad 
include the Channel Islands, the Isle of Man, 
may for the time being be vested in Jie*. MejiHy 1*y 
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of Parliament for the Government of India and all other Her Majesty’s 
dominions. 

44 Legislature” shall signify any authority other than the Imperial 
Parliament of Her Majesty in Council competent to make laws for any 
Colony or Possession, 

44 Privy Council" shall include Her Majesty in Council and the Lords 
and others of Her Majesty’s Privy Council, or any of them, and any 
Committee of the Privy Council that is not specially named in the 
schedule hereto. 

‘‘Government Printer" shall mean and include the Printer to Her 
Majesty and any printer purporting to be the printer anthorized to 
print the Statutes, Ordinances, Acts of State, or other public Acts of 
tV£ Legislature of any British Colony or Possession, or otherwise to be 
*the Government Printer of such Colony or Possession. 

44 Gazette" shall include the London Gazette , the Edinburgh Gazette , 
and the Dublin Gazette , or any of such Gazettes. 

6. The provisions of this Act shall be deemed to be in addition to, 
and not in derogation of, any powers of proving documents given by 
any existing Statute or existing at Common Law. 


SCHEDULE. 


COLUMN 1. 

COLUMN 2. 

Name or Department or Officer. 

Names of Certifying Officers. 

The Commissioners of the Treasury. 

f Any Commissioner, Secretary, or 

1 Assistant Secretary of the Treasury. 

1 

The Commissioners for executing the 
Office of Lord High Admiral 

Any of the CommiWoner* for execu- 
• ting the Office of Lord High Admiral 
or either of the Secretaries to the said 
Commissioners. 

Secretaries ol State. 

Any Secretary or Under-Secretary of 
State. 

Committee of Privy Council for Trade. 

Any Member of the Committee of 
Privy Council for Trade or any Se- 
cretary or Assistant Secretary of the 
said Committee. 

The Poor Law Board. 

Any Commissioner of the Poor Law 
Hoard or any Secretary or Assistant 
Secretary of the said Board. 

— # 


As to the proof in England and Ireland of proclamations, trea- 
ties and other Acts of State of Foreign States or of British Colonies, 
tttd of judgment#* decrees, orders and other judicial proceedings of 
Court* in snob State* or Coionies* *** the 14 & 16 Viet.* Cap. 99 (Lord 
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Broughhara’s Act), Section 7, ante, page 276, note, and in connection 
therewith Section 82, poet 

Section 12 of the Naturalization Act, 1870—33 Viet. Cap. 14, con- 
tains the following regulations as to evidence 

Naturalization Act, 1870. of the declarations, certificates, &c., author** 
izefl by the Act : — 

The following regulations shall be made with respect to evidence 
under this Act : — 

(1.) Any declaration authorized to be made under this Act may be 
proved in any legal proceeding by the production of the original 
declaration, or of any copy thereof certified to be a true copy by one 
of Her Majesty’s Principal Secretaries of State, or by any pers8*y 
authorized by regulations of one of Her Majesty’s Principal Secretaries 
of State, to give certified copies of such declaration, and the production 
of such declaration or copy shall be evidence of the person therein 
named as declarant having made the same at the date in the said de- 
claration mentioned : 

(2.) A certificate of naturalization may be proved in any legal pro- 
ceeding by the production of the original certificate, or of any copy 
thereof certified to be a true copy by one of Her Majesty’s Principal 
Secretaries of State, or by any person authorized by regulations of one 
of Her Majesty’s Principal Secretaries of State to give certified copies 
of such certificate. 

(3 ) A certificate of re-admission to British nationality may be 
proved in any legal proceeding by the production of the original certi- 
ficate, or of any copy thereof certified to be a true copy by one of Her 
Majesty’s Principal Secretaries of State, or by any person authorized by 
regulations of one of Her Majesty’s Principal Secretaries of State to 
give certified copies of such certificate ; 

(4.) Entries in any register authorized to be made in pursuance of 
fhis Act shall be proved by such copies and certified in such manner 
as may be directed by one of Her Majesty’s Principal Secretaries of 
State, and the copies of such entries shall be evidence of any matters 
by this Act or by any regulation of the said Secretary of State author- 
ized to be inserted in the register : 


(5.) The Documentary Evidence Act, 1868, shall apply to any 
regulation made by a Secretary of State, in pursuance of or for the 
purpose of carrying into effect any of the provisions of this Act 


See also Sectioff 10 of the Extradition Act, XI of 1872, ante, p* 14& 
See as to proof by recitals in Statutes, Acts, &c., Section 37, unite, 

167. See as to the presumption to be made t 81 ** flhh tft 
signatures and offiott dicier, Section «, 
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Presumptions as to Documents. 


79. The Court shall presume every document 

Presumption as to purporting to be a certificate, 
genuineness of certified certified copy, or other, document, 
copies ' which is by law declared to be 

admissible as evidence of any particular fact, and 
which purports to be duly certified, b} 7 any officer in 
British India, or by any officer in any Native State 
in alliance with Her Majesty, who is duly authorized 
thereto by the Governor-General in Council, to be 
^genuine : Provided that such document is substan- 
tially in the form and purports to be executed in 
the manner directed by law in that behalf. The 
Court shall also presume that any officer, by whom 
any such document purports to be signed or certi- 
fied, held, when he signed it, the official character 
which hfe claims in such paper. 


[This Section applies only to certificates, certified copies, or other 
documents certified by officers in* British India or by duly authorized 
officers in allied Native States. The presumption that the document 
itself is genuine, of course, includes the presumption that the signature 
and the seal (where a seal is used, see Section 76, ante, 292) are 
genuine. The last clause of the Section provides for presumption as 
to official character . For similar presumptions as to similar documents 
certified by officers other than those above specially designated, see 
Section 82, post . 

Having advertence to the definition of “ shall presume” (ante, page 
76), it will be open to the other side to give evidence to show that 
the certificate, certified copy, or other document is not genuine, or 
that the officer by whom such document purports to be signed or cer- 
tified does not hold the official character which he claims iu such paper. 

For an example of certificates, see Sections 326, 427, and 432 of the 
Code of Criminal Procedure, Act X of 1872.] 

80 . Whenever any document is produced before 

Presumption on pro- an y Court purporting to be A 
dnction of record of record or memorandum of the 
evidence. evidence or of any part of the 

‘evidencp^given by a witness in a judicial proceeding 
or before any officer authorized by law to take such 
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evidence, or to be a statement or confession by any 
prisoner or accused person taken in accordance with 
law and purporting to be signed by any Judge or 
Magistrate or by any such officer as aforesaid, the 
Court shall presume — 

that the document is genuine ; that any state- 
ments, as to the circumstances under which it was 
taken, purporting to be made by the person signing 
it, are true, and that such evidence, statement or 
confession was duly taken. 

[If, on a trial for intentionally giving false evidence, a document 
were produced for the prosecution which purported to be a record of 
the evidence given by the prisoner, and which was charged to be false, 
could the Court presume therefrom that the prisoner had, when deposing 
as a witness, used the very words which appeared in such record, or 

their vernacular equivalent? The presumption “that suck evidence 

was duly taken," would, perhaps, warrant this presumption, in which case 
the Section alters the law as laid down in The Queen v. Faith Bishwass, 
I B. L. 11. Crim. Rul. 16. It is to be observed, however, that it would 
be open to the defence to show that the language used by the prisoner 
had not been accurately recorded. See the definition of “ shall pre- 
sume,” ante, page 76. In the case of Behari Lull Bose and others, IX 
\V. R. Cnm. llul. 69, it was held that the failure of a Collector to make 
ail English memorandum of the evidence as required by law 1 could not 
prevent the depositions recoided at full length in the vernacular from 
being used against a prisoner on his trial for intentionally giving &Ise 
evidence. 

See ante , page 1 14.] 

81. The Court shall presume the genuineness of 

Presumption as to every document purporting to 
Gazettes. be the London Gazette , or the 

Gazette of India , or the Government Gazette of any 
Local Government, or of any colony, dependency 
or possession of the British Crown, or to be a 
newspaper or journal, or to be a copy of a private 
Act of Parliament printed by the Queen's Printer* 
and of every document purporting to be a document 
directed by any law to be kept by any person, Jf 

&» ' ■ ^asassrsri " tiWB 

1 Sea Section 172, Act VlUot 
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such document is kept substantially in the form 
required by law and is produced from proper 
custody. 

[See Section 37, ante , page 167, and Section 90, post; and as to 
private Acts see ante , page 275.] 


82. When any 

Presumption as to do- 
cument admissible in 
England without proof 
of seal or signature. 


document is produced to any 
Court purporting to be a docu- 
ment which, by the law in force 
for the time being in England or 
Ireland, would be admissible in 


pfoof of any particular in* any Court of Justice in 
England or Ireland without proof of the seal or 


stamp or signature authenticating it, or of the judi- 


cial or official character claimed by the person by 
whom it purports to be signed, the Court shall 


presume that such seal, stamp or signature is gen 


uine, and“that the person signing it held, at the time 
when he signed it, the judicial or official character 
which he claims, 


and the document shall be admissible for the 


same purpose for which it would be admissible in 
England or Ireland. 


[For some documents which would be admissible in Courts of Justice 
in England or Ireland without proof of seal, signature, or official 
character, see 33 & 34 Viet., Cap. 52, ante , page 147; Section 2 of the 
Documentary Evidence Act, 1868, an(e t page 297 ; and 14 & 15 Viet., 
Cap. 99, Section 7, ante, page 276, note . 

The 8 & 9 Viet., Cap. 113 — The Documentary Evidence Act of 


8 A 9 Viet., Cap. 113. 


1845 — enacts that whenever by any Act now 
in force or hereafter to be in force, any cer- 


tificate, official or public document, or document or proceeding of any 
corporation or joint-stock or other company, or any certified copy of 
any document, by-law, entry in any register or other book, or of any 
other proceeding, shall be receivable in evidence of any particular 
in any Court of Justice, or before any legal tribunal, or either 
House of Parliament, or any committee of either Hohse or in any 
judicial proceeding, the same shall respectively he admitted in evi- 
dence, provided they respectively purport to be sealed or impressed 
with a stamp, or sealed and signed, or signed alone, as required, or 
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impressed with a stamp and signed, as directed by the respective Acts 
made or to be hereafter made, without any proof 6f the seal or stamp 
wltere a seal or stamp is necessary , or of the signature , or of the official 
character of the person appearing to have signed the same and without 
any further proof thereof in every case in which the original record 
could have been received In evidence. No proof is required of the 
seal, signature, or official character of any British Ambassador, Envoy, 

Minister, Charge d’Aflaires, Secretary of Em- 
Secticm 3^ bassy or of Legation, Consul-General, Consul, 

Vice- Consul, Acting Consul, Pro-Consul or 
Consular Agent in testimony of any oath, affidavit, affirmation or notorial 
act having been administered, sworn, affirmed, had or done by or beiqre 
him. x 


Section 9 of Lord Brougham’s Act, 14 and 15 Viet., Cap. 99, enacts 
that every document which by any law now 
14 <fc 15 Viet., Cap. 99, j n f orce or hereafter to be in force, is, or 
shall be, admissible in evidence of any parti- 
cular in any Court of Justice in England or Wales without proof of 
the seal or stamp or signature authenticating the same, Of*of the judi- 
cial or official character of the person appearing to have signed the same, 
shall be admitted in evidence to the same extent and for the same pur- 
poses in any Court of Justice in Ireland, or before any person having in 
Ireland, by law or by consent of parties, authority to hear, receive, and 
examine evidence, without proof of the seal, or stamp, or signature authen- 
ticating the same, or of the judicial or official character of the person 
appearing to have signed the same. Section 10 contains provisions 


Section 10, id. 


precisely similar rendering admissible in 
England or Wales without proof of seal, Ac., 


documents which are so admissible in Ireland. Section 11 further 


Section 1 1 , id. 


contains similar provisions rendering admis- 
sible to the same extent and for the same 


purposes in the British colonies without proof of seal, Ac., such docu- 
ments as are so admissible in England, Ireland, or Wales.] 


83. The Court shall presume that maps or plans 

Proof of maps made purporting to be made by the 
for purposes of any authority of Government were so 
* an#e ' t made, and are accurate j but maps 

or plans made for the purposes of any cause must 
be proved to be accurate. 


[See onto, page 166.] 
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84. The Court shall presume the genuineness 

Presumption as to of every book purporting ;to be 
collections of laws and printed or published under the 
reports of decisions. aut hority of the Government of 

any country, and to contain any of the laws of that 
country, 

and of every book purporting to contain reports 
of decisions of the Courts of such country. 

[See Section 38, ante , page 169.] 

85. The Court shall presume that every docu- 
Presnmption as to nient purporting to he a power- 

powcrs-of-attomcy. of-attornev, and to have been 

executed before, and authenticated by a notary 
public, or any Court, Judge, Magistrate, British 
Consul or Vice-Consul, or representative of Iler 
Majesty„,or of the Government of India, was so 
executed and authenticated. 

[See also as to powers-of-attorney, Clause 7 of Section 18, and Sec- 
tion 33 of the Indian Registration Act. EKcept for registration purposes, 
there is no presumption as to the genuineness or otherwise of a regis- 
tered power-of-attorney. 

There is, I believe, no law in force in India which requires a Court, 
Judge, or Magistrate to authenticate the execution of a power-of- 
attorney. 

With respect to Notaries Public, see the 41 Geo. Ill, Cap. 79 : 3 & 4 
Will. IV, Cap. 70: 6 Sc 7 Viet., Cap. 90 : 0 Geo. IV, Cap. 87 : 18 & 19 
Viet., Cap. 42: and 9 Geo IV, Cap. 89. There is in India no law relating* 
to Public Notaries. Such an enactment is much required.] 

86. The Court may presume that any document 

Presumption astocer- purporting to be a certified copy 
tilled copies of foreign of any judicial record of a uy 
judicial records. country not forming part of Her 

Majesty’s dominions is genuine and accurate, if tliQ 
document purports to be certified in -any manner 
which is certified by any representative of Her 
Majesty or of the Government of India resident in 
such country to he the manner commonly in use in 
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that country for the certification of copies of judicial 
records. 

[See ante, Clause 6, Section 78, page 296, and Section 82, page 302.] 

87. The Court may presume that any book to 

Preemption as to which it may refer for informa- 

books and maps. tion on matters of public or 

general interest, and that any published map or 
chart, the statements of which are relevant facts, 
and which is produced for its inspection, was written 
and published by the person, and at the time and. 
place, by whom or at which it purports to have been 
written or published. 

[See ante , pages 161 — 166.] 

88. The Court may presume that a message for- 

warded from a telegraph 1 *) ffi.ee to 
photographs machine- the person to whom such mes- 
oopies and telegraphic sage purports to be addressed, 

messages, i m * 

corresponds with a message deli- 
vered for transmission at the office from which the 
message purports to be sent; but the Court shall 
not make any presumption as to the person by whom 
such message was delivered for transmission. 

[This Section stood as follows in the original draft of the Bill: — 

“ The Court shall presume that photographs, machine copies, and 

other representations of material things pro- 

Presumption as to pho- diiced by any process affording a reasonable 
tographs machine copies, ° 

ami telegraphic messages, assurance of correctness correctly represent 

their objects, and that a message forwarded 
from a telegraph office to the person to whom such message purports to 
be addressed corresponds with a message delivered, or caused to be 
delivered, for transmission by the person by whom the message purports 
tf be sent.” 

The Section itself was altered in committee, but by some oversight 
the marginal note was left as before. 

See Explanation 2 to Section 62, and Clause 2 of Section 68* 
page 28).] 
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89. The Court shall presume that every docu- 

Presumption os to due ment > cal ? ed for and not Produced 

execution, &c., of docu- after notice to produce, was at- 
ments not produced. tested, stamped and executed in 

the manner required by law. 

[As to “shall presume,” see ante, page 76. With this Section read 
Section 66, ante , page 285, and Section 164, 

90. Where any document, purporting or proved 
. Documents thirty to be thirty years old, is pro- 

ycars old . duced from any custody which 

$ie Court in the particular case considers proper, 
the Court may presume that the signature and every 
other part of such document which purports to be 
in the handwriting of any particular person is in 
that person’s handwriting, and, in the case of a docu- 
ment executed or attested, that it was duly executed 
and attested by the persons by whom it purports to 
be executed and attested. 

Explanation.-- Documents are said to be in pro- 
per custody if they are in the place in which, and 
under the care of the person with whom, they 
would naturally be ; but no custody is improper 
if it is proved to have had a legitimate origin, or if 
the circumstances of the particular case are such as 
to render such an origin probable. 

This explanation applies also to section eighty-one. 

Illustrations. 

(a.) A has been in possession of landed property, for 
a long time. He produces from his custody deeds relating 
to the laud showing his titles to it. The custody is 
proper. 

( b .) A produces deeds relating to landed property of 
which he is the mortgagee. The mortgagor is in posses- 
sion. The custody is proper. 

(c.) A, a connection of B, produces deeds relating to 
lands itC B’g possession, which were deposited with him by 
B for safe custody. The custody is proper. 



8 . 90 .] 


ANCIENT DOCUMENTS. 


307 


[ “ By the term 4 ancient documents,* say^ Mr. Taylor, 44 are meant 

documents more than thirty years old; and as these often furnish 

„ . , ^ . the only attainable evidence of ancient pos- 

session, the law, on the principle of necessity, 

allows them to be read in Courts of Justice on behalf of persons 

claiming under them, and <against persons in no way privy to them, 

provided that they are not mere narratives of past events, but that they 

purport to have formed a part of the act of ownership, exercise of right 

or other transaction to which they relate. No doubt this species of 

proof deserves to be scrutinized with care ; 

Such evidence to be f or Q rst j tg e £f ec t to benefit those who are 
scrutinized. 

connected in interest with the original par* 
ties to the documents, and from whose custody they have been produced ; 
and next, the documents are not proved but are only presumed to have 
constituted part of the res gestw. Still, as forgery and fraud are, com- 
paratively speaking, of rare occurrence, and as a fabricated deed will 
generally, from some anachronism or other inconsistency, afford internal 
evidence of its real character, the danger of admitting these documents 
is less than might be supposed ; and, at any rate, it is deemed more 
expedient to run some risk of occasional deception than to permit injustice 
to be done by strict exclusion of what, in many cases, would turu out to 
be highly material evidence. On a balance, therefore, of evils this kind 
of proof lias, for many years past, been admitted, subject to certain 
qualifications.” 1 It need scarcely be remarked that Mr. Taylors 
remarks about forgery and fraud have reference to the state of things 
in England, and were not intended to apply to India. In the case of 
Ahtha and others v. Kasi Chandra Datta and others (I \V. R. Civ. 
Rul. 131), it was held by the Calcutta High Court that a p&ta canuot be 
taken to be genuine merely from its ancient date, when there is no evidence 
of its early existence and publicity. And in Guru Persai Rai and others 
v. Beikant Chandra Rai and others (VI W. R. Civ. Rul. 82), it was 
observed thus : — “There is a rule in the English Law of Evidence, by 
which, when a document is produced from the proper custody and by the 
proper person, formal evidence of its execution is dispensed with, if the 
document be more than thirty years old. But the rule goes no 
farther, and should die genuineness of the document be for any reason 
doubtful, it is perfectly open to the Court or jury to reject it, however 
ancient it may be. Here, assuming the English rule to be applicable to 
the Courts of this country, the appellants could derive no benefit from it; 
fflr, first, not l^vin^ shown in whose custody the deed had been kept, 
the rule was not applicable f and, even had this been shown satisfactorily* 
the Judge had still' power to reject the document, if, as in this case, 

he thought it to be a fabrication.” 

_ — ■ 
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Mr. Philips 1 * urges that, in order to render ancient documents admissible, 
proof of some act done with reference to them, or where the nature of 
the case does not admit of this, proof of acts of modern enjoyment , must 
be given. Mr. Taylor thinks that the absence of such proof should 
affect merely the weight and not the admissibility of the instrument; 4 
and this is, no doubt, the view that has been taken by the framers of the 
Indian Act. The above Section makes documents purporting or proved 
to be thirty years old admissible as evidence without proof of execution^ 
attestation, k c.; but the weight to be allowed to them would properly be 
small, where they were not corroborated by evidence of ancient or 
modern corresponding enjoyment or by other equivalent or explanatory 
proof. 

* the subject of proper custody, Chief Justice Timlal made the 
following remarks in the case of The Bishop of Meath v. The Marquis 
of Winchester : — 3 

“ Documents found in a place in which, and under the care of persons 
with whom, such papers might naturally and 

Proper Custody. reasonably be expected to be found , are pre- 

cisely in the custody which gives authenticity to documents found 
within it; frr it is not necessary that they should be found in the best and 
most proper place of deposit. If documents continue in such custody, 
there never would be any question as to their authenticity, but it is 
when documents are found in other than their proper places of deposit 
that the investigation commences, whether it was reasonable and 
natural under the circumstances in the particular case to expect that they 
should have been in the place where they were actually found; for it 
is obvious that, while there can be only one place of deposit strictly and 
absolutely proper, there may be many and various that are reasonable 
and probable, though differing in degree— some being more so, some 

l e88 and in those cases the proposition to be determined is, whether the 

actual custody is so reasonably and probably to be accounted for that 
it impresses the mind with the conviction that the instrument found 
in such custody must be genuine. That such is the character and 
description of the custody, which is held sufficiently genuine to render a 
document admissible, appears from all the eases.” In Devaji Gayaji 
v. Godabhai Godbhai (II B. L. 11. P. C. 86), the Lords of the Privy 
Council said : — “ With reference to the argument as to the evidence in 
support of this bond, and particularly with respect to the custody of the 
bond, it is, in their Lordships* opinion, sufficient to state that the bond 
was produced in the usual manner by the persons wl\o claimed titfe 


1 Work on Evidence, 276, 278. 

* But see Malcolmmn v. (TDta % 8 Jar. N. S. f 1135. 

• Bingham's New Cases, 200—262. 
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under the provisions of it \ and who therefore were entitled to the posses- 
sion of it ; so that the boud must be held to have come from the proper 
custody.” See also Mahomed Aizaddi Saha v. Shajfx Mula , VIII 
B. L. It. 29 ; and Guru Dass Dey v. Sambhunath Chakravartti , III 
B. L. R. 258. 

For an exception to the rdle, see Section 28, Bengal Reg. II of 1819.] 

Chapter VI. — Of the exclusion of Oral by 
Documentary Evidence. 

91. When the terms of a contract, or of a grant, 
Evidence of terms of or of any other disposition of 
written contract. property, have been reduced to 

the form of a document, and in all cases in which 
any matter is required by law to be reduced to the 
form of a document, no evidence shall be given in 
proof of the terms of such contract, grant or other 
disposition of property, or of such matter, except the 
document itself, or secondary evidence of its con- 
tents in cases in which secondary evidence is admis- 
sible under the provisions hereinbefore contained. 

Exception 1. — When a public officer is required by 
law to be appointed in writing, and when it is shown 
that any particular person has acted as such officer, 
the writing by which he is appointed need not be 
proved. 

Exception 2. — Wills [admitted to probate in 
British India] 1 may be proved by the Probate. 

Explanation 1. — This section applies equally to 
cases iu which the contracts, grants or disposition of 
property referred to are contained in one documeut, 
and to cases in which they are contained in more 
documents than one. 

Explanation 2. — Where there are more originals 
than one, one original only need be proved. 

Explanation 3. — The statement in any document 
whatever of a fact other than the facts referred to 

i The words in brackets were substituted for w under the Indian Succession Act * 
by the amending Act, XV Hi o 1 1872, 
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in this section, shall not preclude the admission of 
oral evidence as to the same fact. 

Illustrations. 

(a.) If a contract be contained in several letters, all 
the letters in which it is contained must be proved. 

( b .) If a contract is contained in a bill of exchange, the 
bill of exchange must be proved. 

( c .) If a bill of exchange is drawn in a set of three, 
one only need be proved. 

(rf.) A contracts in writing with B for the delivery of 
inaigo upon certain terms. The contract mentions the fact 
that B had paid A the price of other indigo contracted for 
verbally on another occasion. 

Oral evidence is offered that no payment was made for 
the other indigo. The evidence is admissible. 

(e.) A gives B a receipt for money paid by B. 

Oral evidence is offered of the payment. 

The evidence is admissible. 

[Mr. Taylor reduces to three classes the cases falling under the rule, 
which requires the contents of a document to be proved by the docu- 
ment itself, if its production be possible, viz . : — 

I. Oral evidence cannot be substituted for any instrument which 
the law requires to he in writing. 

II. Oral evidence cannot be substituted for the written evidence of 
any contract which the parties have put in writing. 

III. Oral evidence cannot be .substituted for any writing, Me exist- 

ence or contents of which are disputed, and which is material to the issue 
between the parties, and is not merely the memorandum of some other 
fact. * 

The words “ in all cases in which an;/ matter is required hi/ law to he 
reduced to the form of a document" in the 

Class I, where the law a h 0V c Section indicate the first class. In- 
requires writing. . _ 

stances of this class in India are: I he depo- 
sitions of witnesses in civil cases (Section 17*2 of the Civil Procedure 
Code, Act VIII of 1859), and in criminal cases (Sections 332 to 339 
of the Code of Criminal Procedure, Act X of 1872); judgments and^ 
decrees in civil cases (Sections 184, 189, 359, and 360 of«the Code of 
Civil Procedure); judgments and final orders of Criminal Courts (Sec- 
tions 463 — 464 of the Code of Criminal Procedure); ihe examinations 
of accused persons (Section 346, idyf a promise or acknowledgment 
which extends the period of limitation (Sections 20—21 of Act IX of 
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187)); agreements made without consideration'£(Section 25’ of the 
Indian Contract Act, IX of 1872) ; contracts for reference to arbitration 
(Exception 2, Section 28, id) ; and wills 1 * (Section 50 of Act X of 1865, 
extended to Hindus, &c., by Act XXI of 1870). There is no Statute 
of Frauds in India out of the Presidency Towns : a and it may seem 
that within those limits it applies to European British subjects only 
(see John Borradaile and another v. Chinsukh Bah shir am, I Jur. 

O. S.70). 

Under English law, when the written deposition of a witness. or 
examination of a prisoner has been informally 
ally^^? 0 ^ ^ n ^° nn " recorded, or when it is clearly proved that 

no writing was made, parol evidence of the 
statement made by the witness or the prisoner is admissible. The case 
of an informal deposition appears not to have been provided for in 
India. The last portion of Section 346 of the Code of Criminal Pro- 
cedure admits oral evidence of the statement made by a prisoner , 
when the writing is informal. Where no writing at all has been made, 
it may be argued that oral evidence is admissible, there being no docu- 
ment and such evidence not being therefore in substitution of, or liable 
to be excluded by, documentary evidence. The words of«the Section 
are, however, not very favorable to this interpretation — “ In all cases 
in which any matter is required by law to be reduced to the form of a 

document, no evidence shall be given in proof of such matter, 

except the document itself, &c.” 

The second class,— viz., where the parties themselves have put the 
contract in writing, — is indicated by the words 

,ic?r«!V^o contract “ Wheii the tenns °f a co/ltract ’ or °f a 8™nt, 
in writing. or of any other disposition of property , have 

been reduced to the form of a document , $ m c 
“ Here,” Bays Mr. Taylor, “the written instrument may be regarded, in 
some measure, as the ultimate fact to be proved, especially in the case 
•of negotiable securities ; and in all cases of written contracts, the writing 
is tacitly considered by the parties themselves as the only repository 
and the appropriate evidence of their agreement.” 3 And Domat says, 4 — 
“ The force of written proof consists in this : men agree to preserve 

1 13y Section 105 of the Succession Act, charitable bequests must not only be 
iu writing, but also, where the testator has a uephew or niece or nearer relative, 
must have been executed not less than twelve months before his death, and must 
•have been within six months of their execution deposited in a place provided by 
law for the custod/ of wills. 

* The Madras High Court appears to think that the Statute applies to British 
born subject in the Mofussil, see AlaUya Pillai v. Western, I Mad. Rep. 27* 

a § 872. 

♦ Civil Law, Book 8, Title (5, § 2. 
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by writing the reinembmnce of past events, of which they wish to 
create a memorial, either with the view of laying down a rule for their 
own guidance, or in order to have in the instrument a lasting proof of 
the truth of what is written. Thus contracts are written in order to 
preserve the memorial of what the contracting parties have prescribed 
for each other to do, and to make for themrelves a fixed and immutable 

law, as to what has been agreed on The writing preserves unchanged 

the matters intrusted to it, and expresses the intention of the parties by 
their own testimony. The truth df written acts is established by the 
acts themselves, — that is, by the inspection of the originals .” In all pro- 
ceedings, therefore, civil or criminal, in which the issue depends in any 
degree upon the terms of a contract, the party whose witnesses show 
that it was reduced to writing mast either produce the instrument or 
show good reason for not doing so (see Section 144, post). Thus, for 
example, in a suit for arrears of rent, if it appear that there was a 
written agreement, the rate 1 of rent can be proved only by producing 
it or giving secondary evidence of its contents when such evidence is 
admissible. 

In the third place, oral evidence cannot be substituted for any writing 
. the existence or contents of which are disputed. 

Class III, where exist- and which is material to the issue between the 
ence or contents of writing . . . , . 

are disputed. parties, and is not merely the memorandum 

of some other fact. Thus a witness cannot 
be asked whether certain statements were published in a newspaper, 
nor as to the contents of account-books ; but the newspaper and the 
account-books must be produced. This class of eases is sufficiently 
met by Section 64, ante , page 282 . 

“In stating that oral testimony cannot be substitutes for any writing 
included in either of the tfcee classes above 
Admissions. mentioned,** says Mr. Taylor, “a tacit excep- 

tion must be made in favour of the parol 
admissions of a party, and of his acts amounting to admissions, both of* 
which species of evidence are always received as primary proof against 
himself and those claiming under him, although they relate to the con- 
tents of a deed or other instrument, which are directly in issue in the 
cause” (§ #81). On this point the Indian Evidence Act introduces 
a stricter rule than has been followed in England, oral admissions of the 
contents of documents not being admissible as primary, but only ns 
secondary evidence (see Section 22, ante, page 100). Written admissions 

1 In Awjmtkn v. Challi «, I Exchequer* Reports 280, Aldmon, B. sahl — “You 
may prove by parol the relation of landlord tSM tenant , but without the lease you 
cannot tell whether any rent was due.” This is doubtless law under the Evidence 
Act in India. 
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of the existence, condition or contents of a document are admissible 
udder clause ( b ), Section 65, ante, page 283, without notice and without 
proof of loss &e. but they are only secondary and not primary evidence. 
Clauses (a), (b), (c), &c. of Section 65 are disjunctive. 

The first Exception is in accordance with English law. Due appoint- 
ment may fairly be presumed from acting in an official capacity, it being 
very unlikely that any one would intrude himself into a public situation 
which he was not authorized to fill ; or that, if he wished, he would be 
allowed to do so. With reference to J Exception 2, it was decided in the 
rase of B raj a noth Dey Si? % cnr v. S. M. Ananda Mayi Dasi , VIII B. L. 
R. 210/ that probate ofhi will granted under Act X of 1865 and Act 
XXI of 1870 is evidence of the contents of the will against all parties 
interested thereunder. This decision turned on the interpretation of 
the Acts just mentioned, and was contrary to the rule previously fol- 
lowed ; see Sharo Bibi v. Baldeo Dus , 1 B. L. R. O. C. 24; and Srt- 
mati Jailiali Detyi v. Sibnafh Chatter ji, II B. L. R. O. C. 1. In the 
ease of probate granted otherwise than under the above Acts, the old 
rule would have prevailed but for the alteration made by the amending 
Art and indicated by the brackets. In connection with the subject of 
wills, may be noticed Section 208 of the Indian Successi^ Act, X of 
1865, under the provisions of which, if a will has been lost or mislaid 
since the testator's death, or has been destroyed by wrong or accident, 
and not by any art of the testator, probate may be granted of a copy or 
the draft, if such have been preserved. By Section 209, when the will 
lias been lost or destroyed, and no copy has been made, nor tkedpaft 
preserved, probate may be granted of its contents, if they can be 
established by evidence, which, of course, includes oral evidence. Some 
difficulty may arise in the construction of these Sections owing to the 
use of the words “since the testator’s death ” in Section 208, which 
therefore docs not provide foi the case of a will lost or mislaid during 
the testator's lifetime, a copy or the draft being still in existence . The 
# loss to which Section 209 refers, is not limited by any restrictive words, 
and may doubtless be loss during the testator’s lifetime or after his 
death. The result seems to be that if a will be lost or mislaid during 
the testator's lifetime, and a copy or the draft be preserved, this second- 
ary evidence is not admissible to prove the will ; but, if there be no 
copy or draft, oral evidence is admissible : but this result never could 
have been intended. In the case of destruction no difficulty arises, as 
neither Section contains words restricting the meaning to either before or 
•after the testator's death. Oral or other secondary evidence of a Will 
destroyed during* the testator's lifetime without his authority, would, 
no doubt, be admissible ( Trevetym \\ Trevelyan , I Phiil. 149). It 
may be observed that a will cannot be revoked by parol merely, without 
burning, tearing, &c., (see Section 57, of the Succession Act): and 

q2 
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that parol evidence is inadmissible to show how a revival was intended 
to operate in cases where it may be doubtful whether the whole or pfcrt 
of a will, which was first partly and then wholly revoked was 
intended to be revived— see page viii of the Preface to Stokes’s Indian 
Succession Act ; Section 60 of the Act, 44 unless an intention to the 
contrary shall be shown by the will or codicil;” and 1 Jarman onWills 135. 

As to Explanation 1 , see Illustration («). The subject of bought and 
sold Notes , may, perhaps, be also referred to in this place. The author- 
ities at English law seem to establish that bought and sold notes con- 
stitute the contract when they have been transmitted to the principals, 
when they agree, and when they have been signed 
Bought and sold Notes. g0 as to ga ^; g (y the Statute of Frauds. Here, 

it ufay be said, that all the circumstances indicate it to have been the 
intention of the parties that the writing should be the actual contract. 
Whether, when the bought and sold notes disagree materially, resort 
can he had to the broker’s book is a point upon which there has been 
considerable conflict of opinion. The question here involved is really 
whether the notes or the book constitute the contract. Where there 


is no book, 1 or where no writing is required by law, and parol evidence 
of the contract is offered, the question would similarly appear to be, 
what constitutes the contract— the notes or the oral agreement? In 
Rogers v. Hadley? Wilde, B. said : — 44 No doubt the bought and sold 
notes are primd facie evidence of the contract between the parlies, 
but they are not necessarily the real contract. It is still competent 
for the defendants to show that they were not the contract. The 
plaintiff has to prove not only that they were signed, but that they 
were signed as the contract between the parties.” In a recent case, 
referred by the Calcutta Court of Small Causes to the High Court, the 
question for decision was whether parol evidence was admissible where 
there was a variance between bought and sold notes. Couch, C. J. 
said: 44 It being stated that the Statute of Frauds does not apply, 
we are of opinion that the plaintiff was at liberty to prove by parol 
evidence the existence or terms of a contract on which he could maintain 


the action. In Siecewright v. Archibald (17 Q. B. 103) a memoran- 
dum in writing of the contract was necessary, as it was within the 
Statute of Frauds ; and Mr. Justice Erie’s opinion that the mere 
delivery of bought and sold notes does not prove an intention to con- 
tract in writing, and does not exclude other evidence of the contract 
in case they disagree, was in accordance with that of the other Judges. 
Mr. Justice Patteson says: “I consider that the memorandum need* 
not be the contract itself, but that a contract may bo made without 


1 It t* only in London that brokers are bound to keep books, 
* U Weekly Importer, 1074, 
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writing; and if a memorandum in writing be afterwards made, em- 
bodying that contract, and be signed by one of the parties or his agent, 
he being the party to be charged thereby, the Statute is satisfied;” and 
the ground of his judgment is that where the bought and sold notes 
are the only writing, and they differ materially, the Statute is not satisfied. 
Lord Campbell says : ‘ I by.no means say that where there are bought 
and sold notes, they must necessarily be the only evidence of the 
contract. Circumstances may be imagined in which they might be used 

as a memorandum of a parol agreement . What are called 

the bought and sold notes were sent by him (the broker) to his princi- 
pals by way of information that he had acted upon their instructions, 
but not as the actual contract which was to be binding upon them. 

In the present case there being a material variance betoken 

the bought and sold notes, they do not constitute a binding contract; 
there is no entry in the broker s book signed by him ; and if there were 
a parol agreement, there being no sufficient memorandum of it in writing, 
nor any part acceptance or part payment, the Statute of Frauds has not 
been complied with ; and I agree with my brother Patteson in thinking 
that the defendant is entitled to the verdict.* 

“ There may be a complete binding contract, if the parties intend it, 
although bought and sold notes are to be exchanged, or a mere formal 
contract is to be drafwn up. This is shown by Hey worth v. Knight 
(38 L. J. C. P. *298). If the bought and sold notes do not agree, they 
cannot be used as evidence of the contract, but we cannot agree with 
the First Judge that their differing, and not being returned, is positive 
evidence that, at the conclusion of the negotiation, the parties did not 
agree, the tact being, as I think, that the negotiation was concluded, 
and the contract made, before the notes were written, and they were 
sent by the broker to his principals by way of information. To support 
the opinion of the First Judge, it would be necessary that there should 
exist a custom between merchants that they should not be bound until 
regular bought and sold notes have been exchanged.” Howard Clayton 
v. D. N. Shaw , Englishman Newspaper of 14 th September 1872. 1 

As to Explanation 2, see Explanations 1 and 2, Section 62, ante , pages 
280,281. In connection with Explanation 3, read Illustrations (d) and 
(e). In the first case here put, the incidental mention of what was done 
on another occasion had nothing to say to the terms of the contract 
embodied in writing. In the second case, the writing was merely a 
memorandum of the fact of payment. It may be useful to give a few 
■more examples, it being more difficult to determine when the writing 
may be dispensed with than when it must be produced. If, during an 
employment under a written contract to repair the inside of a house, 


1 See also Taylor, §§ 390—393. 
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an order be given verbally for additional and distinct repairs or work 
on the outside of the house, for example, the writing need not be pro- 
duced in an action to recover for the latter. If the fact of the occu- 
pation of land be alone in issue without respect to the terms of the ten- 
ancy, this fact may be proved by parol evidence, such as payment of 
rent or by the evidence of a witness, who. has seen the tenant occupy, 
notwithstanding that the occupancy be under a written agreement. 
Partnership rqay be proved by parol evidence of the acts of the parties 
without producing the written deed of partnership. So the fact of 
birth, baptism, marriage, death, or burial may be proved by oral testi- 
mony notwithstanding the existence of registers of these occurrences ; 
for, says Mr, Taylor, these registers form no part of the fact to be 
proVed, and the entry is no more than a collateral or subsequent memo- 
rial of that fact.] 

92. When the terms of any such contract, grant 

Exclusion of evidence or other disposition of property, 
of oral agreement. or any matter required by law to 

be reduced to the form of a document, have been 
proved according to the last section, no evidence of 
any oral agreement or statement shall be admitted 
as between the parties to any such instrument or 
their representatives in interest, for the purpose of 
contradicting, varying, adding to, or subtracting from, 
its terms. 

Proviso (1). — Any fact may be proved which would 
invalidate any document, or which would entitle any 
person to any decree or order relating thereto; such 
as fraud, intimidation, illegality, want of due execu- 
tion, want of capacity in any contracting party, 
want [or] 1 failure of consideration, or mistake in fact 
pr law. 

Proviso (2). — The existence of any separate oral 
agreement as to any matter on which a document 
is silerit, and which is not inconsistent with its terms, 
may be proved. In considering whether or not 
this proviso applies, the Court shall have regard to t 
the degree of formality of the document. * 

Proviso (3.) — The existence of any separate oral 
agreement constituting a condition precedent to the 

* The word in bracket. «u substituted for “of" by Section 6 of the amending 
-Act, XVill of 1872. 
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attaching of any obligation under any such contract, 
grant or disposition of property, may be proved. 

Proviso (4).— The existence of any distinct subse- 
quent oral agreement to rescind or modify any such 
contract, grant or disposition of property, may be 
proved, except in cases in which such contract, grant 
or disposition of property is by law required to be 
in writing, or has been registered according to the 
law in force for the time being as to the registra- 
tion of documents. 

Proviso (5).— Any usage or custom by which 
incidents, not expressly mentioned in any contract, 
are usually annexed to contracts of that description, 
may be proved ; provided that the annexing of such 
incident would not be repugnant to, or inconsistent 
with, the express terms of the contract. 

Proviso (G). — Any fact may be proved which 
shows in what manner the language of a document 
is related to existing facts. 

Illustrations. 

(a.) A policy of insurance is effected on goods “ in 
ships from Calcutta to London.” The goods are shipped 
in a particular ship which is lost. The fact that that par- 
ticular ship was orally excepted from the policy, cannot be 
proved. 

(/>.) A agrees aholutely in writing to pay B Us. 1,000\ 
on the 1st March 1873. The fact that at the same time 
,an oral agreement was made that the money should not be 
paid till the 31st March, cannot he proved. 

(, e .) An estate called ‘the Itampur tea estate’ is sold 
by a deed which contains a map of the property sold. The 
fact that land not included in the map had always been 
regarded as part of the estate and was meant to pass by 
the deed, cannot be proved. 

(d.) A enters into a written contract with B to work 
’certain miqes, the property of B, upon « certain terms. A 
was induced to do so by a misrepresentation of B’s as to 
their value. This fact may be proved. 

(e.) A institutes a suit againt B for the specific per- 
formance of a contract, and also prays that tne contract 
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may be reformed as to one of its provisions, as that provi- 
sion was inserted in it by mistake. A may prove that such 
a mistake was made as would by law entitle him to have 
the contract reformed. 

(f.) A orders goods of B by a letter in which nothing 
is said as to the time of payment, and accepts the goods 
on delivery. B sues A for the price. A may show that 
the goods were supplied on credit for a term still un- 
expired. 

(ff.) A sells B a horse, and verbally warrants him sound. 
A gives B a paper in these words: ‘ Bought of A a horse 
for Rs. 500.’ B may prove the verbal warranty. 

[/*.) A hires lodgings of B, and gives B a card on which 
is written — 4 Rooms, Rs. 200 a month.’ A may prove a 
verbal argeement that these terms were to include partial 
board. 

A hires lodgings of B for a year, and a regularly 
stamped agreement drawn up by an attorney is made 
between them. It is silent on the subject of board. A 
may not prove that board was included in the terms ver- 
bally. 

(i.) A applies to B for a debt due to A by sending a 
receipt for the money. B keeps the receipt and does not 
send the money. In a suit for the amount, A may prove 
this. 

[See Illustration (<?), Section 91, ante , page 310.] 

(j.) A and B make a contract in writing to take effect 
upon the happening of a certain contingency. The 
writing is left with B, who sues A upon it. A may show 
the circumstances under which it was delivered. 

[The language of this Section is not very exact. The words 44 No 
evidence of any oral agreement or statement shall be admitted as between 
the parties to any such instrument, correspond with and have clear 
reference to the words 44 contract , grant , or other disposition of property " 
in the beginning of the Section ; but their application to iv any matter 
required by law to be reduced to the form of a document" is not so evi- 
dent. If the matter required by law to be reduced to writing be a 
deposition, for example, evidence of an oral statement is admissible for* 
the purpose of contradicting the writing in eases other than those 
included in the provisoes that follow. Sec ante , page 76, as to the words 
44 shall presume ” in Sectiou 80: and see Illustrations (a) aud (ft) to 
Section 121, post. 
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Oral evidence to contradict, vary, add to, or subtract from the terms 
* of the writing, is excluded only as between the 

Persons not Parties may parties to the instrument or tlieir representa - 
tines in interest Other persons may give 
evidence of any facts tending to show a contemporaneous agreement 
varying the terms of the document (Section 99, post). But can such 
persons give evidence to contradict, add to, or subtract from the writing? 
If Section 99 had not been inserted in the Act, this evidence would 
clearly be admissible, inasmuch as Section 92 excludes it only as 
between parties, &c.: but it may be said that the use of “ varying” only 
in Section 99 and the omission of “ contradicting , adding to, or sub- 
tracting from” point to the admission of oral evidence when tendered 
by persons not parties in the case expressed, and to its exclusion 
in the cases omitted — Ex pressio unius persona ?, vcl rei, esl exclusio 
alter ins. 

Illustrations (a), (b), and (e) aflord instances of oral evidence 
which would contradict the writing, and which would therefore be 
inadmissible. 

The rule that parol testimony cannot be received to contradict , vary, 
add to, or subtract from , the terms of a valid written iifotrument, is 
founded on the obvious inconvenience and injustice that would result 
if matters in writing, made by advice and on 

Reasons for excluding consideration, and intended dually to embody 
oral evidence. 

the entire agreement between the parties, 
were liable to be controlled by what Lord Coke expressively calls the 
uncertain testimony of slippery memory. So Starkie says, — w It is like* 
wise a general and most inflexible rule that, wherever written instru- 
ments are appointed either by the requirements of the law, or by the 
compact of parties, to be the repositories and memorials of truth, any 
other evidence is excluded from being used either as a substitute for 
such instruments, or to contradict or alter them. This is a matter both 
of principal and policy : of principle , because such instruments are in 
their nature and origin entitled to a much higher degree of credit than 
parol evidence : of policy, because it would be attended with great 
mischief, if those instruments upon which men’s rights depended were 

liable to be impeached by loose collateral evidence 

Whore the terms of an agreement are reduced to writing, the document 
itself, being constituted by the parties as the expositor of their intent 
j;ions, is the only instrument of evidence in respect of that agreement 
which the lavfwiH recognize, so loug as it exists for the purposes o€ 
evidence. " 

This rule is, however, not infringed by the admission of parol evidence 
under the proper plea to show that the instrument is altogether void, 
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or that it never had any legal existence or binding force either by 
„ . . reason of forgery ovfraud. or for the illegdtitu 

ot the subject-matter, or tor a want ot due 
execution and delivery : or to show that the writing was obtained by 
duress, or that the party was incapable of binding himself by reason of 
some legal impediment, such as infancy, coverture, idiotcy, insanity, or 
intoxication. The want or failure of consideration may also be proved 
by parol, and if no consideration is stated, one may be proved by ex- 
trinsic oral evidence. * h The same general rule prevails in equity, as at law,” 
says Mr. Story, 1 that parol evidence is not admissible to contradict 
qualify, extend, or vary written instruments: and that the interpretation 
of them must depend upon their own terms. But in cases of accident , 
mistake, or fraud , Courts of Equity are constantly in the habit of 
admitting parol evidence to quality and correct, and even to defeat, the? 
terms of written instruments. ” These and other exceptions to t he rule 
are embodied in the provisoes to the Section, of which more afterwards. 

There was a course of decisions in Bengal which seemed more or less 
to favour the position that oral evidence could be admitted to show that 
an instrument purporting on the face of it to be a deed of absolute sale, 
was really intended by the parties to operate as a mortgage merely, in 
consequence of there being a contemporaneous oral agreement that the 
property should be reeonvoved on repuvment 
aliened to have | M . L »n 7n- with interest ot tlu* money which formed the 
tended to operate as inert- consideration for the conveyance. How far 
gages merely. this view was really warranted by the cases 

relied oil in support of it, is now immaterial, as the law is no longer 
doubtful. It will, however, bo useful to refer to the case ( l\<txhi with 
Chahrarartti y. Chan/li I'harnn linnnerji , A' \V . It. ( * i v . Ilul. OH) which 
finally settled the law and established the view which has been followed 
by the framers of the Indian Evidence Act. Peacock, (J. J., in whose 
opinion the majority of the Full Bench concurred, said : — “ l am 
of opinion that verbal evidence is not admissible to vary or alter 
the terms of a written contract in rases in which there is no fraud 
or mistake , and in which the parties intend to express in writing what 
their words import. If a man writes that he sells absolutely, intending 
the writing which he executes to express and convey the meaning, 
that he intends to sell absolutely, he cannot by mere verbal evidence 
show that, at the time of the agreement, both parties intended that 
their contract should not he such as their written words** express, but 
that which tlu?y expressed by their words to be an absolute sale should* 
be a mortgage. It is said that there is no Statute of Frauds, and there- 
fore parties may enter into verbal contracts for the sale of lands in the 


1 Equity Jurisprudence, Vul. II, page 750, § 1581. 
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mofussil without writing But, admitting that the law Allows 

sales of land or other contracts relating to land to be made verbally, it 
does not follow that, if the parties choose to reduce their contract into 
writing, they can bring forward mere verbal evidence to contradict the 
writing, and to show that they intended something different from that 

which the writing expresses, and was intended to express 

Without holding that every rule of the English 

Law of Evidence is to be applied to transactions in the mofussil, I have 
no hesitation in saying that a rule of evidence, allowing a contract 
expressed in writing in words which the parties intended to use, and of 
which they knew the import could be varied by mere verbal evidence 
that the parties did not intend that which they expressed in writing 
but something very different, would lead to the grossest fraud, and 

would open the widest door to perjury in support of fraud 

If mere verbal evidence is admissible in this case to con- 
tradict a written contract, it would apply to every other case ; mid a 
man who writes “ one thousand" intending to write “owe thousand* 
might prove that by a verbal agreement, the words u one thousand * 
were not intended to mean “ one thousand " but only “one hundred . 
Nothing could be more dangerous than the admission of such evidence* 
Further, if it be held that such evidence is admissible, the whole effect 
of the new Registration Act would be frustrated , If an absolute deed 
of sale of land is registered, it could not be controlled or proved to be 
conditional by an unregistered ckrarnamah, because both are instruments 
relating to land within the meaning of Act XYI of 1864, Section IS; 
but a mere verbal contract would not be an instrument within the mean- 
ing of that Section, If an absolute deed of sale could be controlled or 
modified by a contemporaneous verbal agreement, showing that It was 
intended to be a mortgage, an absolute deed of sale of land registered 
could be modified by an unregistered verbal agreement, as a verbal 
agreement cannot and is not required to be registered. This does no$ 
necessarily show what the law is; but it behoves us, in deciding ibis 
case, not to admit a principle which must necessarily lead to 
yesults, unless we find it clearly and unequivocally established . . , * , , 

. I do not know that the Hindi! or Mahomed a n 

law allows a written document to be altered by contemporaneous verbal 
statements. It is unnecessary to enter into that question bare* 
sufficient to say that, if they did, we are not bound by the Mahomi^K 
% or Hindi! rules of evidence, and that they were fair more stringent |B| 

oum . * 

plaintiff in the present case alleged that he took possession in 126Q,and 
that in 1270 the defendant forcibly dispossessed him. The defendant 
says that plaintiff never took possession, and that he was never 
busted. If possession did not accompany or follow vibe. ab^into U31c^ 
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sale, it would be a strong fact to show that the transaction was a mort* 
gage and not a sale ; and it, therefore, becomes material to try whether 
the plaintiff was ever in possession, and forcibly dispossessed, as alleged 
by him, and whether, having reference to the amount of the alleged pur- 
chase-money advanced, and to the value of the interest alleged to be 
sold, and the acts and conduct of the parties , they intended to act upon 
the deed as an absolute sale, or to treat the transaction as a mortgage 
only: for I am of opinion that parol evidence is admissible to explain 
the acts of the parties : as for example, to show why the plaintiff did 
f}<^iiake possession in pursuance of the bill of sale, if it be found that 
the defendant retained possession, nnd that the plaintiff never had 
possession, as alleged by him, and was never forcibly dispossessed.” The 
case was accordingly remanded to the Lower Court that it might con- 
sider certain acts and conduct of the parties, and with reference to them 
determine whether the transaction was an absolute sale or a mortgage. 
With reference to this order it was observed in a subsequent case that 
there may be some difficulty in comprehending the distinction between 
the admissibility of evidence of a verbal contract to vary a written 
instrument, and the admissibility of evidence showing the acts of the 
parties, which, after all, are only indications of such unexpressed unwrit- 
ten agreement between the parties (Madhub Chandra Jlai v. Gangadhur • 
Samant, III B. L. R. 86). It may, however, be that this evidence of 
conduct was admitted not so much to vary or contradict the written 
instrument as to show that the parties had mutually waived the contract 
as embodied in writing. The report shows that a considerable period 
had elapsed, and that several transactions had taken place between the 
execution of the writing and the suit brought. — See also the principle 
discussed in Phelu Manx Dasi v. Girish Chandra Bhuttackarjya and 
others , VIII W. R. Civ. Rul. 515 : Bholanath Khctlri v. Kali Persad 
Agarwala, V I II B. L. R. 91 : Mutt Lai Seal v. Anand Chandra Sandel , 
V Moo. Ind. Ap. 72 : Shah Mokhun ImI v. Sri Krishna Singh , II B. 
L. R. P. C. 48 : and Mussamat Ram Dey Koer v. Babu Bisken Dyat 
Singh, VIII W. It. Civ. Rut. 339, In connection with Proviso (1) 
should be read Illustrations (d) and (*). The latter is important as 
throwing light on the words “ or which would entitle any person to any 
decree or order relating thereto.” Where neither party to the contract 
is in error as to the matters in respect of which they are contracting, 
but there is an error in the reduction of the contract into writing 
common to both parties, there the Court interferes for the purpose of 
re-forming the contract and not of rescinding it. 1 As to mistake , see also 
Sections 20, 21, and 22 of the Indian Contract Act, IX of 1872 : and 
Babb Dhunput Singh Dugar Rai Bahadur v. Sheikh Jawahir Aft, 


1 Fry on Specific Performance, page 222, { 500. 
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VIII W. R. Civ. Rul, 152, a case to be distinguished from Illustration 
( c ). As to fraud , see Section 17, read with Sections 14 and 19 of the 
Indian Contract Act : Section 48 of the Indian Succession Act, X of 
1865 : Manohar Das and others r. Bhagahati Dasi, I B. L. R. 0. C. 29 
(Fraud on a parda nishin lady) : Mathura Pandey v. Ram Rucha Tewari , 
III B. L. R. Civ. Rul. J08: and Shah Makhan Lai v. Srihrishna 
Singh, II B. L. 11. P. C. 49 (A party cannot show true nature of trails- 
action by proof of fraud for bis own relief, and insist on its apparent 
character to prejudice his adversary — cannot approbate and reprobate). 
As to intimidation , see Section 15 of the Indian Contract Act and Sec* 
tion 48 of the Indian Succession Act. 

As to illegality , see Sections 23 and 24 of the Indian Contract Act ; 
Section 114 of the Indian Succession Act ; and Section 43 of the Ihdiatl 
Penal Code. As to want of capacity , see Sections 11 and 12 of the 
Indian Contract Act. As to want or failure of consideration , see 
Section 25 of the Indian Contract Act : Illustration ( t ) below : and 
Mussamut Ramdi Kunwari and another v. Bobu Sibdiyal Singh, VII 
W. R. Civ. Rul. 334, which case is no longer law. 

With Proviso (2) should be read Illustrations (/), (g), and (A). 
The last exemplifies formality and the absence thereijf. See also 
Mohan Lall Rai v. Urnapuma Ddsi and others , IX W. R. Civ. Rul. 
567, in which oral evidence was admitted to show the boundaries of 
land let under a paid which contained no boundaries. 

With Proviso (3) read Illustration (j ). An escrow is a writing 
deposited w ith a third person to be by him delivered to the person whom it 
purports to benefit upon the performance of some condition upon which 

only the writing is to have effect. In Shah 
' mtm * Mahsam Ali and others v. Balasu Koer (Hay's 

Rep. 577), it was held that, where a deed of sale of a portion of an 
estate was delivered to the party in whose favour it had been executed » 
evidence could not be admitted to show that it was intended to operate 
as an escrow only, as might have been the case had it been delivered to 
a third party . The report of this case is not very clear, and the decision 
would seem not to be in accordance with Pym v. Campbell, 25 Lfc# 
Journal, Q, B. 277 ; and Davis v. Jones, 17 Com. Bench Rep. 625, which 
are followed in the above Proviso . 

Proviso (4) alters the law us stated in Kashinath Chakravartt ** 
Chand Charon Banerji (ante, page 320), and by Lord Denmam in Goss 
Lord Nugent , l who said : — 44 After an agreement has been reduced info 
writing, it is competent to the parties, at any time before breach of tfc> 
by a new contract not in writing, either altogether to waive, dissolve, 6r 
annul the former agreement, or in any manner to add to, or subtract 

f h 


1 5 Barnwell and Adolphus’ Reports, 65. 
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from, or vary, or qualify the terms of it, and thus to make a new con* 
tract, which is to be proved partly by the written agreement, and partly 
by the subsequent verbal terras engrafted upon what will be thus left 
of the written agreement. ” Where writing is by Statute required for 
the new contract, of course it must be in writing. But where writing 
is not required for the new contract , the mere fact of its being neces- 
sary for the old contract rescinded or modified will not necessitate the 
new contract being written. Under the above proviso, however, the new~ 
contract cannot be a verbal one incases in which the old contract (1)1 
is by law required to be in writing, or (2) has been registered.— Nihil 
tam conveniens est naturali cequitati quam unutn quodque dissolvi eo liga - 
mine quo ligatum est. 1 

Proviso (5). — This rule of annexing incidents by parol is generally 
applied in mercantile or other dealings, in which known usages prevail 
with reference to which the parties are presumed to have contracted. 
It also rests on the presumption that the parties did not intend to express 
in writing the whole of the agreement by which they were to be 
bound, but only to make their contract with reference to the established 
usages and customs relating to the subject-matter. If, therefore, the 
written contract deal with the subject of the usage or custom, parol 
evidence wilf be inadmissible, as this would vary or alter the writing. 
With reference to^usage or custom, sec ante, paggs 87 — 88, 127 — 128: 
Jago Mohan Ghose v. Kaisrichand , IX Moo. Ind. Ap. 256 (Neither by 
the English nor the Hindu law, unless there be mercantile usage, can 
interest be imported into a contract which contains no stipulation to that 
effect): Kunj Behdri Patnk v. Shiva Balak Singh , I N-W-P. Rep. 
Full Bench, 1 19(Cfcstom of digging wells, &c.) : The Bank of Hindustan , 
China , and Japan v. Sedgwick and Bulkly , I Jur. N. 8. 107 (Promissory 
Note — Stamp — Usage): lndar Chandra Dugar v. Lachmi Bibi , VII B. 
L. R. 682 (Evidence of custom as to hundi excluded by express terms 
of writing): Macfarlane and others v. Carr and others, VIII B. L. R. 
459 (Custom at variance with contract) : and Hart Mohan BeUakh and 
another v. Krishna Mohan Beisakh and another, IX B. L, R. Appeu. X 
(Hundi— Local Custom at Dacca). 

With reference to the use and value of this evidence, the following 
observations of Mr. Justice Story are valuable: — U I own myself no 
friend to the almost indiscriminate habit of late years, of setting up 
particular usages or customs in almost all kinds of business and trado 
to control, vary, or annul the general liabilities of parties under the 
common law as well as under the commercial law. It lias long appeared 
to me that there is no small danger in admitting such loose' and incou* 


* “ Nothing U *o agreeable to natural equity as that by the like means by 
jdneh anything k bound it be loosed. 1 ’ 
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elusive usages and customs,* often unknown to particular parties, and 
always liable to great misunderstandings and misrepresentations and 
abuses, to outweigh the well-known and well-selected principles of Jaw. 
And I rejoice to find that, of late years, the Courts of Law, both in 
England and in America, have been disposed to narrow the limits of the 
operation of such usages and customs and to discountenance any further 
extension of them. The true and appropriate office of a usage or 
custom is to interpret the otherwise indeterminate intentions of parties , and 
to ascertain the nature and extent of their contracts, arising not from 
express stipulations , hut from mere implications and presumptions and 
acts of a doubtful or equivocal character . It may also be admitted to 
ascertain the true meaning of a particular word or of particular words in 
a given instrument, when the word or words have various senses, some 
common, some qualified, and some technical, according to the subject- 
matter to which they are applied.” (See Section 98, post,) “ But I ap- 
prehend that it can never be proper to resort to any usage or custom 
to control or vary the positive stipulations in a written contract, and, d 
fortiori , not in order to contradict them. An express contract of the 
parties is always admissible to supersede, or vary, or control a usage or 
custom ; for the latter may always be waived at the will of the parties. 
But a written and express contract cannot be controlled, or varied, or 
contradicted by a usage or custom ; for that would be not only to admit 
parol evidence to control, vary, or contradict written contracts, but it 
would be to allow mere presumptions aud implications, properly arising 
in the absence of any positive expressions of intention to control, vary, 
or contradict the most formal and deliberate declarations of the parties.” 
The Indian Evidence Act adopts the principles here advocated. 

As to Proviso (6), if a man purchase a the Rampur estate” or 44 Mr. 
Smith's house in Calcutta,” or “ the steamer Hindustan” or 44 the race- 

• horse Jupiter,” without further words of description, oral evidence alone 
can show the particular thing sold and purchased.] 

* 93. When the language used in a document is. 

Exclusion of evidence on its face, ambiguous or defec- 

to explain or ameud tive, evidence may not be given 

ambiguous document. 0 f facts which Would shOW itS 

meaning or supply its defects. 

Illustrations. 

(a.) A* agrees in writing to sell a horse to B for 
* Rs. 1,000 or Rs. 1,500.’ 

Evidence caunot be given to show wliich price was to be 
given. 
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[ss. 94, 95* 


( b .) A deed contains blanks. Evidence cannot be 
iven of facts which would show how they were meant to 
e filled. 

[ This is whafc has been known from the time of Lord Coke as a 
patent ambiguity or an ambiguity apparent on the face of the instrument 
as distinguished from a latent ambiguity , winch, non-apparent on the 
face of the instrument, comes to light only when the language of the 
writing is sought to be applied to existing facts. So agreements, the 
meaning of which is not certain or capable of being made certain, are 
void, Section 29 of the Indian Contract Act, IX of 1872.] 

$4. When language used in a docuineut is plain 
in itself, and when it applies 
accurately to existing facts, 
evidence may not be given to show 
that it was not meant to apply to 


Exclusion of evidence 
against application of 
document to existing 
facts. 

such facts. 


Illustration . 


A sells to B by deed ‘ my estate at Rampur containing 
100 bighfis.* A has an estate at liainpur containing 100 
bigli&s. Evidence may not be given of the fact that the 
estate meant to be sold was one situated at a different place 
and of a different size. 


[Such evidence, if admitted, would contradict the writing.] 

95. When language used in a document is plain 
Evidence as to doca- in itself, but » unmeaning it) re- 


ference to existing facts, evidence 
may be given to show that it was 
used in a peculiar sense. 


ment unmeaning in re- 
ference to existing facts. 


Illustration. 

A sells to B by deed *iny house in Calcutta.’ 

A had no house in Calcutta, but it appears that he had a 
house at Howrah, of which B had been in possession giuee 
the execution of the deed. 

These facts may be proved to show that the. deed related 
to the house at Howran. 

[ The legal maxim i*— FaZva demomtratio non nocel — a false descrip- 
tion docs not vitiate the document : and the principle is, that *o inftch 
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of the description as has no application being laid aside as mere sur- 
plusage, what remains is sufficient to identify the thing really meant. 
The words “in Calcutta” in the Illustration have no application. The 
words “my house” have application, when it is shown that A had a 
house at Howrah. This is a case of latent ambiguity .] 

96. When the facts are such that the language 

r , used might have been meant to 

tion of language which apply to any one, and could not 
can apply to one only of have been meant to apply to more 

several persons. . n ir c j 

than one, oi several persons or 
things, evidence may be given of facts which shpw 
which of those persons or things it was intended to 
apply to. 

Illustrations. 

(a.) A agrees to sell to B for Rs. 1,000 “my white 
horse.” A has two white horses. Evidence may be given 
of facts which show which of them was meant. 

( b .) A agrees to accompany B to Hyderab&d. Evi- 
dence may be given of facts showing whether Hyder&b&d 
in the Deccan or Hyderabad in Sindh was meant. 

[This also is a cnse of Intent ambiguity.] 

97. When the language used applies partly to 

Evidence as to applies- °ne set of existing facts, and 
tion of language one of partly to another set of existing 
a, £ facte, but the whole of it does 

whole correctly nppiio% , not apply correctly to either, evi- 
dence may be given to show to which of the two it 
was meant to apply. 

Illustration. 

A agrees to sell to B ‘ my land at X in the occupation 
of Y.’ A has land at X, but not in the occupation of Y, 
and lie has land in the occupation of Y, but it is not at X 
Evidence may be given of facts showing which he meant 
to sell. 


£ This is soother case of latent ambiguity. 

Mr. Taylor collects from the cases decided under English law the 


_ ... r following rules:— -First, where, in a written 

" 8 w * instrument, the description ofgthe person or 

thing intended is applicable mth legal certainty to &jk of etpenl 



328 


UNUSUAL EXPRESSIONS. 
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subject f, extrinsic evidence, including proof of declarations of intention; 
is admissible to establish which of such subjects was intended by the 
author* Second fa if the description of the person or thing be partly 
applicable and partly inapplicable to each of several subject s, though 
extrinsic evidence of the surrounding circumstances may be received 
for the purpose of ascertaining to which of such subjects the language 
applies, yet 1 evidence of the author’s declarations of intention will be 
inadmissible. Thirdly , if the description be partly correct and partly 
incorrect, and the correct part be sufficient of itself to enable the Court 
to identify the subject intended, while the incorrect part is inapplicable 
to any subject, parol evidence will be admissible to the same extent as 
in the last case, and the instrument will be rendered operative by 
negidcting the erroneous statement. Fourthly , if the description be 
wholly inapplicable to the subject intended, or said to be intended by 
it, evidence cannot be received to prove whom or what the author 
really intended to describe. Fifthly , if the language of a written 
instrument, when .interpreted according to its primary meaning, be 
insensible with reference to extrinsic circumstances, collateral facts 
may be resorted to in order to show that in some secondary rfense of 
the words^and in one in which the author meant to use them, the 
insfhiment may have a full effect.’* (§ 1 109.) Rule I, here given, cor- 
respond with Section 96: Rule II with Section 97 : Rules III and V 
with Section 95 : and Rule IV with Section 94 : while distinction 
appears to be made in any case between declarations of intention and 
other evidence.] 

98. Evidence may be given to show the mean- 

Eridenoe a* to mean- in g oi ' illegible or not commonly 

ing of illegible cbarac- intelligible characters, of foreign, 
ter8 ’ &c ' obsolete, technical, local, and 

provincial expressions, of abbreviations and of words * 
used in a peculiar sense. 

^lustration. 

A, a sculptor, agrees to sell to B 'all my mods.’ A has 
both models and modelling tools. Evidence may be gpven 
to show which he meant to sell. 

[In connection with this Section, see the penultimate danse of 
Section 49, Me, page 247. The Illustration is the cane of Ctoblet v. 
Beechey, 3 Sights'* Chancery Reports, 24, where itwaa held that models 
were meant] * 
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99. Persons who are not parties to adoeumenfc, 
.or their representatives in fcafes# 1 

dence of agreement est, may glV6 evidence Of J 

varying terms of doca- f ac tg tending to show a contem* 
txmat " pqraneous agreement varying’tlie 

terms of the document. 


Illustration . 


A and B make a contract in writing that B shall sell 
certain cotton, to be paid for on delivery. At the same time 
they make an oral agreement that three months’ credit 
shall be given to A. This could not be shown as between 
A and B, but it might be shown by C if it affected his 
interests. 

[ Query — Was the use of the term “varying” only intended to ex- 
clude evidence contradicting &c. ?] s 

100* * Nothing in this chapter contained shall be 
Saving „i pmvWon, taken to affect any of the provi- 

oMndian Succession Act S1011S 01 the Indian QUCCeSSiqB 

relating to wills. Act (X of 1865) &S to the COB* 

straction^of Wills. 


[The provisions of the Indian Succession Act as to the construction 
of Wills arc contained in I*art XI, Sections 61 to 98, inclusive, and are 
as follow: — 

Of (he Construction of Wills . 

61. It Is not necessary that any technical words or terms of art 

shall be used in a Will, but only that the 
^ Vding of Will wording shall be such that the intentions of 

the testator can be known therefrom. 

62. For the purpose of determining questions as to what person 

or what property is denoted by any words 
Enquiries to determine used in a Will, ft Court must inquire into 

subject of Will. every material fact relating to the persona 

who claim to be interested under such Wfify 
the property which is claimed as the subject of disposition, the cirOftm* 
stances of the testator and of his family, and into every feet a kfcOW-v 
pledge of which may conduce to the right application of the wo^d# which 
the testator Has used. 


Illustrations. 

(*) 4* by his Will, bequeaths 1,000 rupees to his eldest soft* oriel 
gnmdchUd, or to his cousin Mary, A Omit we? m*k| - 
ascertain to what parson the description in top W iUappUes* 
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(6) A by his Will leaves to B “ his estate called Black Acre.” It may be 
necessary to take evidence in order to ascertain what is the subject-matter ol the 
b- quest ; that is to say, what estate o! the testator’s is called Black Acre. 

(e) A, by his Will, leaves to B “ the estate which he purchased ol C.” It may 
be necessary to take evidence in order to ascertain what estate the testator pur- 
chased o! C. 


63. Where the words used in the Will to designate or describe a 

Misnomer or misde- ° F . * ^ ° f lcgatee8 ’ SufficieiltI ? 

scription ol object. show what is meant, an error in the name or 

description shall not prevent the legacy from 
taking effect. A mistake in the name of a legatee may be corrected 
by a description of him, and a mistake in the description of a legatee 
may be corrected by the name. 


Illustrations , 

(a) A bequeaths a legacy “ to Thomas, the second son of his brother John.” 
The testator has an only brother named John, who has no son named Thomas, 
but has a second son, whose name is William. William shall have the legacy. 

( P ) A bequeaths a legacy “ to Thomas, the second son of his brother John.'’ 
The testator has an only brother named John, whose first sou is named Thomas, 
and whose second son is named William. Thomas shall have the legacy. 

(<?) The testator bequeaths his property 41 to A and B, the legitimate children 
of C.” C has no legitimate child, but has two illegitimate children. A and B. 
The bequest to A and B takes effect, although they are illegitimate. 

(</) The testator gives his residuary estate to he divided among “ his seven 
children,” and proceeding to enumerate them, mentions six names only. This 
omission shall not prevent the seventh child from taking a share with the others. 

(e) The testator having six grandchildren, makes a bequest to 14 his six grand- 
children,” and proceeding to mention them by their Christian names mentions one 
twice over, omitting another altogether. The one whose name is not mentioned 
shall take a share with the others. 

(f) The testator bequeaths 44 1,000 rupees to each of the three children of A.” 
At the date of the Will, A has four children. Each of these four children shall, 
if he survives the testator, receive a legacy of 1,000 rupees. 


When words may be 
supplied. 


64. Where any word material to the full* 
expression of the menning has been omitted, 
it may be supplied by the context. 

Illustration . 


The testator gives a legacy of 44 five hundred ” to his daughter A, and a legacy 
of “ five hundred rupees ” to his daughter 13. A shall take a legacy of five hundred 
rupees. 

65* If the thing which the testator intended to bequeath can bo 
sufficiently identified from . the description 
Rejection of erroneous 0 f ft given in the Will, but some parts of 

do not apply, such part* of 
the description ahull be rejected a* erroneous, 
and the bequeat shall take effect. 
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Illustration 8. 

(a) A bequeaths to B “ his marsh lands lying in L, and in the occupation o t 
X.” The testator had marsh lands lying in L, but no marsh lands in the occupa* 
tion of X. The words “ in the occupation of X” shall be rejected as erroneou s, 
and the marsh lands of the testator lying in L shall pass by the bequest, 

(If) The testator bequeaths to A “his zamfnddri of Rampore.” He had an 
estate at Rampore, but it was » taluk and not a zamlnd&ri. The taluk passes by 
this bequest, 

66, If the Will mentions several circumstances as descriptive 

of the thing which the testator intends to 

tio^ may P not be reject be< l ueath ’ and thcre is a "7 Property of bis in 
as erroneous. respect of which all those circumstances exist, 

the bequest shall be considered as limited to 
such property, and it shall not be lawful to reject any part of the 
description as erroneous, because the testator had other property to 
which such part of the description "does not apply. 

Explanation.— In judging whether a case falls within the meaning 
of this Section, any words which would be liable to rejection under the 
sixty-fifth Section are to be considered as struck out of the Will. 

Illustrations . 

(a) A bequeaths to B “ his marsh lands lying in L, and in the occupation of 
X,” The testat-or had marsh lands lying in L, some of which were in the occupa- 
tion of X, and some not in the occupation of X. The bequest shall be considered 
ns limited to such of the testator’s marsh lauds lying in L as were iu the occupa- 
tion of X. 

(b) A bequeaths to B “his marsh lands lying in L, and in the occupation of 
X, comprising 1,000 bighas of land.” The testator had marsh lands lying in L, 
some of which were iu the occupation of X, and some not in the occupation of X. 
The measurement is wholly inapplicable to the marsh lauds of either class, or to 
the whole taken together. The measurement shall be considered as struck out of 
the Will, and such of the testator’s marsh lands lying in L, as were in the occupa- 
tion of X, shall alone pass by the bequest. 

67, Where the words of the Will are unambiguous, but it is fouad 

• Extrinsic evidence ad- b ? extrinsic evidence that they admit of 

missible in case of latent applications, one only of which can have 

ambiguity. been intended by the testator, extrinsic 

evidence may be taken to show which of these applications was 

' intended. 

Illustrations . 

( a ) A man having two cousins of the name of Mary, bequeaths a sum of 
money to u his cousin Mary.” It appears that there are two persons, each answer* 
ing the description in the Will, That description, therefore, admits of two appli- 
cations, only on£ of which can have been intended by the testator, Evidence is 
admissible to show which of the two applications was intended. , , * 

(d) A, by his Will, leaves to B “ hia estate called Sult&npor Khurd,” It turha 
oat that he had two estates called Sultinpur Khurd. Evidence isadmisaibte f$ 
show which estate was intended* 
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Extrinsic evidence inad- 68 * Where there » an ambiguity or defi- 
miasible in cases of patent ciency on the face of the Will, no extrinsic 
ambiguity or deficiency. evidence as to the intentions of the testator 

shall be admitted. 


Illustrations. 

(a) A man has an aunt Caroline and a cousin Mary, and has no aunt of the 
name of Mary, By his Will he bequeaths 1,000 rupees to 44 his aunt Caroline’ 4 
and 1,000 rupees to u his cousin Mary,” and afterwards bequeaths 2,000 rupees to 
his 44 before -mentioned aunt Mary.” There is no person to whom the description 
given in the Will can apply, and evidence is not admissible to show who was 
meant by 44 his before-mentioned aunt Mary.” The bequest is therefore void for 
uncertainty under the seventy-sixth Section. 

A bequeaths 1,000 rupees to , leaving a blank for the 

name of the legatee. Evidence is not admissible to show what name the testator 
intended to insert, 

(c) A bequeaths to B rupees, or “his estate of 

Evidence is not admissible to show what sum or what estate the testator intended 
to insert, 

69. The meaning of any clause in a Will is to be collected from 

Meaning of any clause the entire instrument, and all its parts are to 

to be collected from entire be construed with reference to each other; 

and for this purpose a Codicil is to be con- 
sidered as part of the VV ill. 

Illustrations. 

(a) The testator gives to B a specific fund or property at the death of A, and 
by a subsequent clause gives the whole of his property to A. The effect of the 
several clauses taken together is to vest the specific fund or property in A for life, 
and after his decease in B ; it appearing from the bequest to B that the testator 
meant to use in a restricted sense the words in which he describes what be gives 
to A 

( b ) Where a testator having an estate, one part of which is called Black Acre, 
bequeaths the whole of his estate to A, and in another part of his Will bequeaths 
Black Acre to B, the latter bequest is to be read as an exception out of the flra^ 
as if he had said, “ 1 give Black Acre to B, and all the rest of my estate to A,” 


70. General words may be understood in a restricted sense where it 


When words may be 
understood in a restricted 
sense, and when in a sense 
wider than usual. 


may be collected from the Will that the 
testator meant to use them in a restricted 
sense ; and words may be understood in a 
wider sense than that which they usually bear, 


where it may be collected from the other words of the Will that the 


testator meant to use them in such wider sense. 


Illustration*. 

(a) A testator gives to A 44 his farm in the occupation of 0** and to C 44 all bis 
marsh lands in L." Fart of the farm in the occupation of 0 consists of marsh 
lands in i* and the testator also has other marsh lands in I*. The general words* 



33a 


8 . 100 .] INTENTION TO BE EFFECTUATE!* 


“ all his marsh lands in L,” are restricted by the gift to A. A takes the whole of 
the farm in the occupation of B, including that portion of the farm which consists 
of mffrsh lands in L. 4 

* 

(&) The testator (a sailor on ship-board) bequeathed to his mother his gold 
ring, buttons, and chest of clothes, and to his friend A (a shipmate) his red box, 
clasp-knife, and all things not before bequeathed. The testator’s share in a house 
does not pass to A under this beqaest. 

(c) A, by his Will, bequeathed to B all his household furniture, plate, linen, 
china, books, pictures, and all other goods of whatever kind; and afterwards 
bequeathed to B a specified part of his property. Under the first bequest B is 
entitled only to such articles of the testator’s as are of the same nature with the 
articles therein enumerated. 


Where a clause 13 open 
to two constructions, that 
which has some effect is 
to be preferred. 


No part of Will to be 
rejected, if reasonable con- 
struction can be put on it. 

73. If the same words 

Interpretation of words 
repeat! d in different parts 
of Will. 


71. Where a clause is susceptible of two 
meanings, according to one of which* it has 
some effect, and according to the other it can 
have none, the former is to be preferred. 

72. No part of a Will is to be rejected 
as destitute of meaning if it is possible to 
put a reasonable construction upon it. 
occur in different parts of the same Will, 
they must be taken to have been used every- 
where in the same sense, unless thuflre appears 
an intention to the contrary. 


Testator’s intention to 
be effectuated as far as 
possible. 


74. The intention of the testator is not 
to be set aside because it cannot take effect 
to the full extent, but effect is to be given to 
it as far as possible. 


Illustration, 


The testator by a Will, made on his death-bed, bequeathed all his property to C 
D for life, and after his decease to a certain hospital. The intention of the testa- 
tor cannot take effect to its full extent, because the gift to the hospital is void 
under the hundred and fifth section, but it shall take effect so far as regards the 
f gift to 0 D. 

75. Where two clauses or gifts in a Will are irreconcilable, eo 
The last of two incoa- that they cannot possibly stand together, the 
sistent clauses prevails. last shall prevail. 


Illustrations . 

(a) The testator by the first clause of his Will leaves his estate of B4numgar 
a to A,” and by the last clause of his Will leaves it 44 to B and not to A* H B shall 
have it. " 

4 ( b ) If a maij at the commencement of his Will gives his house to A, and at the 
close of it directs that his house shall be sold and the proceeds invaded lor the 
benefit of B, the latter disposition shall prevail. 

Will or bequeat void for 76 A Will or bequest not exprewi»e <>0%. 
uncertainty. definite intantion is void fof oae«g$iunjfy. " ' ' 
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Illustration . 

If a testator says— 44 1 bequeath goods to A;” or 44 1 bequeath to A;” or 14 1 leave 
to A all the goods mentioned in a Schedule,’ ’ and no Schedule is found ; or 44 1 
bequeath 4 money,’ 4 wheat,’ ‘oil,’ or the like,” without saying how much, this is 
void. 

77. The description contained in a Will, of property the subject 

Words describing sub- of S iffc > shal1 ’ unless a contrary intention 

ject refer to property an- appear by the Will, be deemed to refer to 

S, ,h ;±' ip,iM,t and comprise tbe property answering that 
description at the death of the testator. 

78. Unless a contrary intention shall appear by the Will, a bequest of 

Power of appointment estate of the testator shall be construed 

executed by general be- to include any property whjeh be may have 

<1U power to appoint by Will to any object be 

may think proper, and shall operate as an execution of such power ; 
and a bequest of property described in a general manner shall be con- 
strued to include any property to which such description may extend, 
which he may have power to appoint by Will to any object be may 
think proper, and shall operate as an execution of such power. 

79. Where property is bequeathed to or for the benefit of such 

_ Implied &ft to the ob- of certain objects as a specified person sball 
jects of a power in default appoint, or for the benefit of certain objects in 
of appointment. such proportions as a specified person shall 

appoint: and the Will does not provide for the event of no appoint- 
ment being made ; if the power given by the Will be hot exercised, the 
property belongs to all the objects of the power in equal shares. 

Illustration, 

A, by his Will, bequeaths a fund to his wife for her life, and directs that at her 
death it shall be divided among his children in such proportions as she shall 
appoint. The widow dies without having made any appointment. The fund shall 
be divided equally among the children. 

80. Where a bequest is made to the “ heirs,” or 44 right heirs," or< 

Bequest to 44 heirs,” dc., “relations," or 44 nearest relations," or 

of a particular person 44 family," or 44 kindred," or 44 nearest of kin," 
without q unifying terms. or next 0 f y n> i* D f a p ar ti cu | ar person, with- 

out any qualifying terms, and the class so designated forms the direct 
and independent object of the bequest, the property bequeathed shall 
be distributed as if it had belonged to such person, and he had died 
intestate in respect of it, leaving assets for the payment of his debts 
independently of such property. 

Illustration*, 

(a) A leaves bis property 44 to hi# own nearest relations.” The property goes 
to those who would he entitled to it if A had died intestate, leaving assets for the 
payment of bis debts independently of such property. 
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(6) A bequeaths 10,000 rupees “ to B for his life, and after the death of B, to 
his own right heirs.” The legacy after B’s death belongs to those who would be 
entitled to it if it had formed part of A’s unbequeathed property. 

(c) A leaves his property to B ; but if B dies before him, to B’s next of kin : 

B dies before A; the property devolves as if it had belonged to B, and he had died 
intestate leaving assets for the payment of his debts independently of such 
property. • 

(cj) A leaves 10,000 rupees M to B for his life, and after his decease, to the heirs 
of C.” The legacy goes as if it had belonged to C, and he had died intestate, leav- 
ing assets for the payment of his debts independently of the legacy. 

81. Where a bequest is made to the “ representatives/’ or “legal re- 

Bequest to “ represent- preservatives,” or “ personal representatives,” 
atives,” <fcc., of a parti- or “executors or administrators” of a par- 
cular person. ticular person, and the class so designated 

forms the direct and independent object of the bequest, the property 
bequeathed shall be distributed as if it had belonged to such person, 
and he had died intestate in respect of it. 

Illustration . 

(a) A bequest is made to the 44 legal representatives of A.” A has died 
intestate and insolvent. B is his administrator. B is entitled to receive the 
legacy, and shall apply it in the first place to the discharge of such*part of A’» 
debts as may rennin unpaid; if there be any surplus, B shall pay it to those 
persons who at A’s death would have been entitled to receive any property of A’s 
which might remain after payment of his debts, or to the representatives of such 
persons. 

82 Where property is bequeathed to any person, he is entitled to 

Bequest without words the whole interest of the testator therein, 
of limitation. unless it appears from the Will that only a 

icstrieted interest was intended for him. 

83. Where propet ty is bequeathed to a person, with a bequest in the 
alternative to another person or to a class of 
^ijlequest in the alterna- p er8ons a contrary intention does not 

appear by the Will, the legatee first named 
sliull be entitled to the legacy, if he be alive at the time when it takes 
ellect; but if he be then dead, the person or class of persons named in 
the second branch of the alternative shall take the legacy. 

Illustrations, 

(a) A bequest is made to A or to B, A survives the testator. B takes 
nothing. 

* (6) A boquegt is made to A or to B. A dies after the date of the Wilt, and * 
before the testator. * The legacy goes to B. 

(c) A bequest is made to A or to B. A is dead at the date of the Will, 
The legacy goes to B. 

(d) Property is bequeathed to A or his heirs. A survives the testator* 
takes the property absolutely* 
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(«) Property is bequeathed to A or his nearest of kin. A dies in the lifetime 
of the testator. Upon the death of the testator, the bequest to A’s nearest of kin 
takes effect. 

(/) Property is bequeathed to A for life, and after his death to B or his heirs, 
A and B survive the testator, B dies in A’s lifetime. Upon A’s death the bequest 
to the heirs of B takes effect, 

(ff) Property is bequeathed to A for life, and after his death to B or his heirs. 
B dies in the testator’s lifetime. A survives the testator. Upon A’s death the 
bequest to the heirs of B takes effect. 

* 

84. Where property is bequeathed to a person, and words are added 

Effect of words uescrib- w ^ c h describe a class of persons, but do not 

ing a class added to a be- denote them as direct objects of a distinct 

quest to a person. and independent gift, such person is entitled 

to the whole interest of the testator therein, unless a contrary intention 
appears by the Will. 

Illustrations. 

(a) A bequest is made— 

to A and his children. 

to A and hi* children by bis present wife. 

to A and his heirs. 

to A and the hefts of his body. 

to A and the heirs male of his body. 

to A and the heirs female of his body. 

to A and hi* issue. 

to A and his family. 

to A and his descendants. 

to A and his representatives. 

to A and his personal representatives. 

, to A, his executors and administrators. 

In each of these cases, A takes the whole interest which the testator had in the 
property. 

(£) A bequest is made to A and his brothers. A and his brothers are jointly 
entitled to the legacy. 

(c) A bequest is made to A for life, and after his death to his issue. At the 
death of A the property belongs in equal shares to all persons who shall the» 
answer the description of issue of A, 


85. Where a bequest is made to a class of persons under ft general 
Ifeqnwt to a claw of description no one to whom the word* ot' 


persons under i 
description only, 


general 


Construction of terms. 


the description are not in their ordinary sense 
applicable shall take the legacy. 

86, The ward “children" in ft Will applies only to lineal descend* 
ants in the first degree ; the word 44 grand* 
children*’ applies only to Ijinegl descendant! 
in the second degree of the person whose 14 children/’ or “grand* 
children/* are spoken of; the words 14 nephews” and 44 nieces 0 apply only 
to children of brothers or sisters ; the words 4 cousins” or “ first cousins/’ 
or “ cotisins-german" apply only to children of brothers or of Jiat era of 
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the father or mother of the person whose “ cousins,” or “ first cousins,” 
or “ Cousins-german,” are spoken of ; the words “ first cousins ouce re- ' 
moved” apply only to children of cousins-german , or to cousins-german 
of a parent, of the person whose “ first cousins once removed” are 
spoken of ; the words “ second cousins” apply only to grandchildren of 
brothers or of sisters of th$ grandfather or grandmother of the person 
whose “ second cousins” are spoken of; the words “ issue” and 
“ descendants” apply to all lineal descendants whatever of the person whose 
“issue” or “descendants” are spoken of. Words expressive of collateral 
relationship apply alike to relatives of full and of half blood. All 
words expressive of relationship apply to a child in the womb who is 
afterwards born alive. 

87. In the absence of any intimation to the contrary in the Will, 
the term “ child,” “son,” or “daughter,” or 
any word which expresses relationship, is to 
be understood as denoting only a legitimate 
relative, or where there is no such legitimate 
relative, a person who has acquired, at the 
date of the Will, the reputation of being such relative. 

Illustrations, 

(«) A, having three children, B, C, and D, of whom B and C are legitimate 
and D is illegitimate, leaves his property to be equally divided among “his 
childreu.” The property belongs to B and C in equal shares, to the exclusion of D. 

( \b ) A, having a niece of illegitimate birth, who has acquired the reputation ot 
being his niece, and having no legitimate niece, bequeaths a sum of money to his 
niece. The illegitimate niece is entitled to the legacy. * 

(c) A, having in his Will enumerated his children, and named as one of them 
B, who is illegitimate, leaves a legacy to “ his said children.” B will take a share 
in the legacy along with the legitimate children. 

(d) A leaves a legacy to the “ children, of B.” B is dead, and has left none 
but illegitimate children. All those who had, at the date of the Will, acquired 
the reputation of being the children of B are objects of the gift. 

(e) A bequeathed a legacy to “ the children of B.” B never had any legiti- 
mate child. C and D had at the date of the Will acquired the reputation of being 
childrenof B. After the date of the Will, and before the death of the testator, 
E and F were born ; and acquired the reputation of being children of Only 
C and D are objects of the bequest. 

(/) A makes a bequest in favour of his child by a certain woman, not hit wifa. 
B had acquired at the date of the Will the reputation of being the child of A by 
the woman«deaignated. B takes the legacy. 

(£) A makes a bequest in favour of the child to be bom of a woman, who 
never becomes his wife. The bequest is void. 

(h) A makes a bequest in favour of the child of which aeerta^vjp*^ not 
married to him, is pregnant, The bequest is valid. 


Words expressing rela- 
tionship denote only legi- 
timate relatives, or failing 
such, relatives reputed le- 
gitimate. 
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88. Where a Will purports to make two bequests to the same person, 
Rales of construction and a < l Uestion arise3 whether the testat ’ or 


where a Will purports to 
make two bequests to the 
same person. 


intended to make the second bequest instead 
of or in addition to the first ; if there is 
nothing in the Will to show what he intended, 
the following rules shall prevail in determining the construction to 
be put upon the Will : — 

First , — If the same specific thing is bequeathed twice to the same 
legatee in the same Will, or in the Will and again in a Codicil, he is 
entitled to receive that specific thing only. 


Second , — Where one and the same Will or one and the same Codicil 
purports to make in two places a bequest to the same person of the 
same quantity or amount of anything, he shall be entitled to one such 
legacy only. 

Thii'd , — Where two legacies of unequal amount are given to the 
same person in the same Will, or in the same Codicil, the legatee is 
entitled to both. 


Fourth , — Where two legacies, whether equal or unequal in amount, 
are given to the same legatee, one by a Will and the other by a Codicil, 
or each by a different Codicil, the legatee is entitled to both legacies. 

Explanation . — In the four last rules, the word “Will” does not include 
a Codicil. 


Illustrations . 

(a) A having ten shares, and no more, in the Bank of Bengal, made his Will, 
which contains, near its commencement, the words 4 ‘ I bequeath my ten shares in 
the Bank of Bengal to W.” After other bequests, the Will concludes with the 
words “and I bequeath my ten shares in the Bank of Bengal to B. M B is entitled 
simply to receive A’s ten shares in the Bank of Bengal. 

(4) A having one diamond ring, which was given him by B, bequeathed to C 
the diamond ring which was given him by B. A afterwards made a Codied to his 
Will, and thereby, after giving other legacies, he bequeathed to C tho diamond 
ring which was given him by B. C can claim nothing except the diamond ring 
which was given to A by B 

(c) A, by his Will, bequeaths to B the sum of 5,000 rupees, and afterwards, in 
the same Will, repeats the bequest iu the same words. B is entitled to one legacy 
of 5,000 rupees only. 

(d) A f by his Will, bequeaths to B the sum of 5,000 rupees, and afterwards, by 
the same Will, bequeaths to B the sum of 0,000 rupees. B is entitled to 11,000 
rupees. 

(e) A, by his Will, bequeaths to B 5,000 rupees, and by a Codicil to the Will 
he bequeaths to him 6,000 rupees. B is entitled to receive 10,000 rupees# 

(/) A, by one Codicil to his Will, bequeaths to B 5,000 rupees, and by another 
Codicil, bequeaths to him 6,000 rupees. B is entitled to receive 11,000 rupees. 

(#) A, by his Will, bequeaths ** 600 rupees to B because she was his nurse, 
and in another part of the Will bequeaths 600 rupees to B “ because she went 
to England with his children.” B is entitled to receive 1,000 rupees. 
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(A) A, by his Will, bequeaths to B the sum of 5,000 rupees, and also, in 
another part of the Will, an annuity of 400 rupees. B is entitled to both legacies# 

(£) A, by his Will, bequeaths to B the sum of 5,000 rupees, and also bequeaths 
to him the sum of 5,000 rupees if he shall attain the age of 18. B is entitled 
absolutely to one sum of 5,000 rupees, aud takes a contingent interest in another 
sum of 5,000 rupees. 

89. A residuary legates may be constituted by any words that* 

Constitution of resi- show an intention on the part of the testator 

duary legatee. that the person designated shall tuke the 

surplus or residue of his property. 

Illustrations . 

(a) A makes her Will, consisting of several testamentary papers, in one of 
which are contained the following words : — 

“I think there will be something left, after all funeral expenses, <fec., to# give 
to B, now at school, towards equipping him to any profession he may hereafter be 
appointed to.” B is constituted residuary legatee. 

(5) A makes his Will, with the following passage at the end of it: — 11 1 believe 
“ there will be found sufficient in iny banker's liands to defray and discharge my 
“debts, 'which I hereby desire B to do, and keep the residue for her own use and 
“ pleasure.” B is constituted the residuary legatee. 

(c) A bequeaths all his property to B, except certain stocks and funds, which 
he bequeaths to C. B is the residuary legatee. 

90. Under a residuary bequest, the legatee is entitled*to all pro- 
perty belonging to the testator at the time 
of his death, of which he lias not made any 
other testamentary disposition which is capa- 

III list rat ion* 

A by his Will bequeaths certain legacies, one of which is void under the 
hundred and fifth Section, 1 and another lapses by the death of the legatee. He 
bequeaths the residue of his property to B. After the date of his Will, A purchases 
a zammddrf, which belongs to him at the time of his death. B is entitled to the 
two legacies and the zainiud&n as part of the residue. , 

91. If a legacy be given in general terms, without specifying the 

Time of vesting of time when it is to be paid, the legatee has a 

legacy in general terms. vested interest in it from the day of the death 

of the testator, and if he dies without having received it, it shall pass 
to his representatives. 

92. If the legatee does not survive the testator, the legacy cannot 

In what me a legacy take effect, but sbft11 la P se aad form pact of 

lapses. the residue of the testator's property, uuless 

it appear l\y the Will that the testator intended that it should go to 
some other person. In order, to eu title the representatives of the 
legatee to receive the legacy, it must be proved that he survived the 
testator# , . 


Property to which a 
residuary legatee is en- 
titled. 

ble of taking effect. 


1 See page 811, note 1. 
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Illustrations, 

C«) The testator bequeaths to B “ 500 rupees which B owes him,” B dies 
before the testator ; the legacy lapses. 

(5) A bequest is made to A and his children. A dies before the testator or 
happens to be dead when the Will is made. The legacy to A and his children 
lapses. 

(c) A legacy is given to A, and in case of his dying before the testator, to B. 
A dies before the testator. The legacy goes to B. 

(d) A sum of money is bequeathed to A for life, and after his death to B. A 
dies in the lifetime of the testator ; B survives the testator. The bequest to B 
takes effect. 

(e) A sum of money is bequeathed to A on his completing his eighteenth year, 
and in case he should die before he completes his eighteenth year, to B. A com- 
pletes his eighteenth year, and dies in the lifetime of the testator. The legacy to 
A lapses, and the bequest to B does not take effect. 

(f) The testator and the legatee perished in the same shipwreck. There is 
no evidence to show which died first. The legacy will lapse. 

A legacy docs not lapse . 93 - lf a le <W be g ivcn to two persons 
i! one of two joint lega- jointly, and one of them die before the testa- 
tees die before the testator. ^ the othcr lcgatee takes tLe wbole . 

Illustration, 

The legacy ia simply to A and B. A dies before the testator. B takes the 
legacy. 


94. But where a legacy is given to legatees in words which show 

, that the testator intended to give them dis- 
Effect in such a case, of , , . , .. ° 

words showing testator’s tmefc shares of it* then if any legatee die 

intention that the shares before the testator, so much of the legacy os 
should be distinct. WftS i nten ded fur him shall full into the residue 

of the testator a property. 


Illustration . 

A sum of money ia bequeathed to A, B, and C, to be equally divided among 
them. A dies before the testator. B and C shall only take so much as they 
would have had if A had survived the testator. 

95. Where the share that lapses is a part of the general residue 

When lapsed share goes bequeathed by the Will, that share shall go 
at undisposed of. as undisposed of. 

Illustration, 

The testator bequeaths the residue of his estate to A, B, and C, to be equally 
divided between them. A dies before the testator. His one-third of the residue 
goes as undisposed of. 
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96 . Where a bequest shall have been made to any ehild or other 
lineal descendant of the testator, and the 


When a bequest to tes- 
tator’s child or lineal 
descendant does not lapse 
on his death in testator’s 
lifetime. 


legatee shall die in the lifetime of the testator, 
but any lineal descendant of his shall survive 
the testator, the bequest shall not lapse, but 
shall take effect as if the death of the legatee 
had happened immediately after the death of 


the testator, unless a contrary intention shall appear by the Will. 


Illustration. 

A makes his Will, by which he bequeaths a sum of money to his son B for his 
own absolute use and benefit. B dies befoie A, leaving a son C, who survives A,., 
and having made his Will, whereby he bequeaths all his property to his widow D. 

• 

97. Where a bequest is made to one 
person for the benefit of another, the legacy 
docs not lapse by the death, in the testator’s 
lifetime, of the person to whom the bequest 
is made. 

98. Where a bequest is made simply to a 
described cla^s of persons, the thing be~ 
queathed shall go only to such as shall be alive 
at the testator’s death. 

Exception , — If property is bequeathed to a class of persons described 
as standing in a particular degree of kindred to a specified individual, 
but their possession of it is deferred until a time later than the death 
of the testator, by reason of a prior bequest or otherwise, the property 
sliall at that time go to such of them as shall be then alive, and to the 
representatives of any of them who have died since the death of the 
testator. 


The money goes to D. 

Bequest to A for the 
benefit of B does not lapse 
by A’s death in testator’s 
lifetime. 


Survivorship in ca«?e of 
bequest to a described 
class. 


Illustrations . 

(u) A bequeaths 1,000 rupees to “ the children of B*’ without saying when it is 
to be distributed among them. B hud died previous to the date of the Will, 
leaving three children, C, D, and E. E died after the date of the Will, but before 
the death of A. C and D survive A. Ihe legacy shall belong to C and D, to the 
exclusion of the representatives of E, 

(b) A bequeaths a legacy to the children of B, At the time of the testator’s 
death, B has no children. The bequest is void. 

(c) A lease for years of a house was bequeathed to A for his life, and after his 
decease to the children of B. At the death of the testator, B had two children 
living, C and 1>; and he never had any other child. Afterwards, daring the 
lifetime of A, t) died, leaving E his executor. D has survived A. D and E am 
jointly entitled to so much of the leasehold term as remains unexpired* 

(d) A sum of money was bequeathed to A for her life, and after her decease to 

the children of B* At the death of the testator, B had two children living, O and 
D, and after that event, two children, E and F, were bom to & Cand i* 
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the lifetime of A, C having made a Will, E having made no Will. A has died, 
leaving D and F surviving her. The legacy is to be divided into four equal parts, 
one of which is to be paid to the executor of C, one to D, one to the administrator 
of E, and one to F. 

(e) A bequeaths one-third of his lands to B for his life, and after his decease to 
the sisters of B. At the death of the testator, B had two sisters living, C and D, 
aud after ihat event another sister, K, was born. C died during the life of B ; D 
and E have survived B. Onc-tbiid of A’s lands belongs to D, E, aud the repre- 
sentatives of C, in equal shares. 

( f ) A bequeaths 1,000 rupees to B for life, and after his death equally among 
the children of C. Up to the death of B, C had not had any child. The bequest 
after the death of B is void. 

(fj) A bequeaths 1,000 rupees to u all the children born or to bo born” of B, to 
be divided among them at the death of C. At the death of the testator, B has 
two^ children living, D and E. After the death of the testator, but in the lifetime 
of C, two other children, F and G, are born to B. After the death of C, another 
child is born to B. The legacy belongs to D, E, F, and G, to the exclusion of thfc 
after-born child of B. 

(A) A bequeaths a fund to the children of B, to be divided among them 
when the eldest shall attain majority. At the testator’s death, B had one child 
living, named C. He afterwards had two other children, named D and K. E died, 
but C and D were living when C attained majority. The fund belongs to C, D, 
and the representatives of E, to the exclusion of any child who may be born to B 
after C’s attaining majority. 

The following cases, connected with the interpretation of Hindu 
and other Wills, may be studied with advantage : — Gunendra Mohan 
Tagore v. Upendra Mohan Tagore and o them , IV II. L. It. O. C. 103; 
game case before the Privy Council, IX II. L. It.: A mm da Krishna 
Hose and another v, Kumar a llajendra Nam in Deb and others , IV 15. 
L. It. O. C. 231 : Mumunat Funny Barlow v. Sophia Eveline 
Orde and others (P. C.), V II L, It. 1 : Srigaja Patthi lladhika Patta 
Ala hade bi Guru v. Srigajapatthi llari Krishna Veld Guru (L\ C.), VI 
B. L. It. 202. 

With Section 100 ends Part II, Chapters V and VI, relating to 

_ , * documentary evidence. There are, however. 

General Clauses Acts. >, . ' . .... 

a few other points connected with documents 

which it may be convenient to notice. In interpreting the Acts of the 

Indian Legislatures, it will be well to bear in mind the provisions of the 

General Clauses Acts, passed for the purpose of shortening the language 

used in Acts of those Legislatures. These are— Acts l of 1868, I (M. C.) 

of 1867, X (Bora. C.) of 1860, and V (B. C.) of 1807. As to Acts of 

Parliament, see 13 & 14 Viet., Cup. 21* 

The Evidence Act provides for certified copies of public documents. 

Cases, however, may arise in which it may be 
BiLTruMk Docuraenu?" necessary or advisable to inspect the original*. 

^ Section 138 of the Code of Civil Procedure 
empowers any Civil Court of its owa accord or upon the application 
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of any of the parties to the suit, to send for, either from Its own record 
or from any other public office or Court, the record of any other suit 
or case, or any other official papers (not being documents relating to 
affairs of State, the production of which may be contrary to good 
policy), and inspect the same, when such inspection shall appear likely 
to elucidate the facts of the suit before the Court, and to promote the 
ends of justice. Section 365 of the Code of Criminal Procedure empow- 
ers an officer in charge of a Police-station or any Criminal Court, con- 
sidering the production of any document necessary or desirable for 
the purposes of any investigation or judicial proceeding, to issue a 
summons to the party in whose keeping such document is believed to 
be, requiring him to attend and produce such document at the time and 
place stated in the summons. Reading this last Section with the Sec- 
tion that follows it in the Code of Criminal Procedure, it may be doubtful 
if it was intended to refer to public documents. The Code of Criminal 
Procedure contains no Section similar to Section 138 of the Code of 
Civil Procedure. I have already mentioned (ante y page 311) that there 
is no Statute of Frauds in India out of the Presidency towns. Con- 
tracts which under this Statute must be in writing can therefore be 
made orally in the Indian Mofussil. There are, however, certain con- 
tracts which, if they be made in writing, the writing must be registered 
in order to* have effect ; and there are others, the registration of the 
writing containing which is optional but not compulsory. The following 
Sections of the Indian Registration Act, VIII of 1871, show what 
documents mint be registered; what documents may be registered ; and 
what are the effects of registration and non -registration : — 

17. The documents next hereinafter mentioned shall be registered, 
if the property to which they relate is situate 
Documents of which in a district in which, and if they have t>0ei| 
pul S ory 13trati01 ‘ “ C °“' executed on or after the date on which, Act 

No. XVI of 1864, or Act No. XX of 1866, 
# or this Act came or comes into force (that is to say), — 

(1) Instruments of gift of immovable property: 

(2) Other instruments (not being wills) which purport or operate to 
create, declare, assign, limit, or extinguish, whether in present or in 
future, any right, title, or interest, whether vested or contingent, of, 
the value of one hundred rupees and upwards , to or in immovable 
property : 

^ (3) Instruments (not being wills) which acknowledge the receipt 

or payment of any consideration on account of the creation, declaration, 
assignment, limitation, or extinction of any such right, tide, or interest p 
and f 

(4) Leases of immovable property from year to year* or for mij 
term exceeding one year, or reserving a yearly rent. 2 ' ““ 



344 


OPTIONAL REGISTRATION. 


[S. 100. 

Provided that the Local Government may, by order published in the 
official Gazette, exempt from the operation of the former part of^ this 
Section any leases executed in any district, or part of a district, the 
terms granted by which do not exceed five years, and the annual rents 
reserved by which do not exceed fifty rupees. 

Nothing in clauses (2) and (3) of this Sec- 

aKSr of C0mp08i - tiona PP lies 

(a) to any composition-deed, 

(b) to any instrument relating to shares in a Joint Stock Company", 

and of transfers of notwithstanding that the assets of such 

* shares and debentures in Company consist in whole or in part of im- 

Land Companies. movable property, or 

(c) to any endorsement upon or transfer of any debenture issued by 
any such Company. 

Authorities to adopt a son , executed after the first day of January, 
1872, and not conferred by a will, shall also be registered. 

Documents of which 18 -. Any of the documents next hereinafter 
the registration is op- mentioned may be registered under this Act 
tioual * (that is to say), — 

(1) Instruments (other than instruments of gift and wills) which 
purport or operate to create, declare, assign, limit, or extinguish, whether 
in present or in future, any right, title, or interest, whether vested or 
contingent, of a value less than one hundred rupees to or in immovable 
property : 

(2) Instruments acknowledging the receipt or payment of any con- 
sideration on account of the creation, declaration, assignment, limitation, 
or extinction of any such right, title, or interest: 

(3) Leases of immovable property for any term not exceeding one, 
year, and leases exempted under Section seventeen: 

(4) Awards relating to immovable property : 

(5) Instruments which purport or operate to create, declare, assign, 
limit, or extinguish any right, title, or interest to or in movable 
property : 

(6) Wills: 

(7) Acknowledgments, Agreements, Appointment, Articles of Part- 
nership! Assignments, Awards, Bills of Exchange, Bills of Sale, Bonds, 
CompoWtion-deeds, Conditions of Sale, Contracts, 1 certified copies of 
decrees and orders of Courts, Covenants, Grants, Instruments of Dissolu* 
tion of Partnership, Instruments of Partition, Powers- of- Attorney, ^ 
Promissory Notes, Releases, Settlements, Writings of Divorcement, and 
all other documents not hereinbefore mentioned . 


1 For certain contracts which must be registered, see Section 25 o I the Indian 
Contract Act, IX ol 1872. 
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47. A registered document shall operate from the time from which 

it would have commenced to operate if no 

tcrIdTommen W t h operat C S 3 ' re g ifitratiorl thereof bad been required or 
made, and not from the time of its registration. 

48. All documents, not testamentary, duly registered under this Act 

_ . , and relating to any property, whether mov- 

relating to property when able or immovable, shall take effect against 
to take effect against oral an y ora \ agreement or declaration relating to 
agreements. SU ch property, unless where the agreement 

or declaration has leen accompanied or followed by delivery of possession . 


Effect of non-registra- 49. No document required by section 
seventeen to be registered 

shall affect any immovable property comprised therein, 
or confer any power to adopt, 

or be received as evidence of any transaction affecting such property 
or conferring such power , 

unless it has been registered in accordance with the provisions of this 
Act. 


50. Every document of the kinds mentioned in clauses (1) and (2) of 
section eighteen, shall, if duly registered, take 


Registered documents 
relating to immovable*, 
of winch the registration 
is optional, to take effect 
against unregistered docu- 
ments. 


effect as regards the property comprised there- 
in, against every unregistered document relat- 
ing to the same property, and not being a 
decree or order, whether such unregistered 
document be of the same nature as the regis- 


tered document or not. 


Explanation . — In cases where Act No. XVT of 1864 or Act No. XX 
of 1866 was in force in the place and at the time in and at which such 
unregistered document was executed, “ unregistered’’ means not regis- 
# tered according to such Act* and, where the document is executed after 
the first day of July, 1871, not registered under this Act. 


Act IX of 1871 is the third Registration Act passed within the space 
of eight years (the other two being Acts XVI of 1864 and XX pf 1866). 
The impossibility of at once dealing successfully with 6 new select of 
legislation necessitated this repeated revision of the kw 
directed to remove difficulties as they arose and to reform what wajhSpphdt, 
in practice to work hardship. Here, as elsewere, a knowledge of the stage* 
through which the law has passed and^f those doubts to obviate which 
particular language has been used in the latest enactment, will matcri- 
ally assist the understanding of the text of the law as it stands, 
tions 17, 18, and 47 require no particular notice. Testamentary aora- 
meats, i. e., wills, ate excluded from the operation ef J|eCtj| 
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registration of written wills is optional. Nuncupative or verbal wills 
are legal, except in eases to which Act X of 1865 or Act XXI or 1870 
applies, and requires writing. In the same Section the words “ unless 
where the agreement or declaration has been 
Effect of possession accompanied or followed by delivery of pos- 

under an unregistered do- session' ” are ne^y, nnd were added in accord- 

cu merit, a nce with two decisions of the Calcutta 

High Court upon the old law, viz., Selam Sheikh v. Beidonath Ghatah , 
IT! B. L. R. 312, and Narsingh Porkaitv. Mussamat Pew ah and others , 
V B. L. It. Appen. 8(>. In the former of these cases the reason of the 
ruling will be found discussed. The decision in the second case pro- 
fesses to follow that in the first, but the agreement which was here 
accompanied by possession was a written unregistered one, not a verbal 
one. Having reference to Section 49 of the present Act, it may appear 
that such an instrument cannot be used at all as evidence of any trans- 
action affecting immovable property of the value of one hundred 
rupees and upwards ; and there being a writing in existence, Sec- 
tion 91 of the Evidence Act will exclude oral evidence of the contract. 
Where the property is of a value less than one hundred rupees, the 
unregistered document will be admissible in evidence, but Section 50, in 
giving the priority to a registered over an unregistered document, makes 
no exception where the latter has been accompanied or followed by 
possession. 


Section 49 must be read with Section 17. The unregistered docu- 
ment is inadmissible as evidence of any transaction affecting the 
immovable property or conferring power to adopt. Oral evidence of the 
transaction will be excluded by Section 91 of the Evidence Act. The 


Certain transactions 
committed to writing but 
not Registered incapable 
of proof. 


result is that gifts of immovable property of 
whatever value, contracts creating <$T. any 
right , title, or interest of the value of one hun- 
dred rupees or upwards in immovable property * 


certain leases , and authorities to adopt conferred otherwise than by will, if 


committed to writing and not registered, are incapable of proof and wholly 


inoperative . This result followed even before the passing of the Evidence 
Act. In the case of Sheikh Rahmatula v. Sheikh Sariatula Kagchi, 


I B. L. R. F. B. 58, the plaintiff’ sued to establish his title to certain land 


which he alleged that he had purchased. There was a written convey- 
ance, which was not registered, owing, as the plaintiff averred, to certain 
fraudulent objections made before the registering officer by # the defend- 
ant, the alleged vendor. It was decided that the plaintiff could not 
have a declaration of title which rested upon the written instrument, 
it being incapable of being used as evidence because not registered, and 
parol evWence being inadmissible to supply its place* Peacock, C« J. 
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said in his judgment : 1 “I agree with the remark of the Division 
Bench in Manmahini Dasi v. Bishen Mayi ” (VII W. It. Civ. Bill. 112) 
u where ‘ a party comes into Court resting his claim on a written title, 
which the law requires to be registered ; he canuot when he has failed to 
register, and is in consequence unable to use his title-deed, turn round 
and say, I can prove my title # by secondary evidence.’ But the plaintiff 
in this case wants something more. He is not satisfied to let his contract 
rest on the verbal contract and possession. He tells the Court that a 
deed was executed; that he was entitled to have that deed registered; 
that the defendant went before the Registrar and fraudulently stated 
that the deed was not intended to operate as a bill of sale, but merely 
as a mortgage; that the Registrar consequently refused to register the 
deed ; that the declaration of the defendant and the refusal of the Re- 
gistrar have cast a cloud over his title, which he asks the Court to dispel 
by declaring that, looking to the whole of the transaction between the 
parties, he is entitled absolutely to the lands. It appears that, indepen- 
dently of other considerations, we ought not, unless we can say that 
the deed operated and was intended to operate as an absolute sale, 
declare upon the faith of that deed that the plaintiff had a title. If the 
parties did enter into a complete contract of sale before the deed, our 
decree will place them in a very different position from that in which 
they would have been if they had relied upon that verbal contract 
alone.” A Full Bench of the High Court of the North-West Provinces 
decided to the same effect in Ri'ij'd Krishna Kishor Chand v. Mahomed 
Zukaula and others , I N-W-P. Rep. F. B. 148. See also Prabharam 
llazra v. T. M, Robinson and another , III B. L. R. Appen. 49: 
Shankar Rapa v. Vishnu Narain , I Bom. II. C. Rep. A. C. 79 : Mus Satu- 
rn at Kabulan v. Shamshtr A li> XI W, R. 16. — The eases, Mir Ililaiudm 
v. Chaudhri Abdul Sattar, IX W ^ R. Civ. Rul. 351, and Bhimal Mahtun 
v. Mnssamat A limassa, VIII W. R. Civ. Rul. 4*23, are no longer law* 
In Sheikh Parahdi Sabani v. Sheikh Mohamed Ilosen , I B. L. R. Civ. 
'Ap. 37, the bill of sale had been duly registered, and the defendant pro- 
duced an unregistered ikrarnamah to show that the transaction was not 
an absolute sale but only by way of mortgage. Although the ikrarnama 
was not admissible in evidence, being unregistered, it was held that the 
Court might look at other and independent evidence supplied by the 
acts and conduct of the parties in order to discover the real nature of 
the transaction. This case seems to have proceeded on the principle 
before adverted to in connection with the case of Kashinath Chatterji v. 
Chandi Charyn Banerji , ante, p. 322. It may be doubtful if it would now 


1 The student is recommended to read the whole report of this case, which,, in 
addition to the able judgment of the Chief Justice, coataius the arguments on th^ 
other side well put by Mr. Justice Mitter. ‘ 
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beheld to be law, or if it can be supported on the authority of Chaudhri 
Debt Persad v. Chaudhri Daulat Singh , III Moo. Ind Ap. 347, referred 
to in the judgment. This latter case decided merely that the recital of 
the receipt of consideration in a written instrument may be contradicted 
by other evidence, in accordance with what has always been an exception 
to the general rule, and as such has been incorporated in the first Proviso 
to Section 92 of the Indian Evidence Act. 

When the registering officers refuse to register a document on the 

Procedure to enforce Be- ground that the executant denies its execu- 
gistration. tion or on any other ground, the person claim- 

ing under such document, his representative, assign, or duly authorized 
agent may apply by petition to the District Court in order to establish 
his, right to have the document registered. If the District Court finds 
that the document has been executed and that the requirements of the 
llegistration Law have been complied with , it shall order the document 
to be registered (see Sections 73 — 7(i of the Registration Act). In the 
case of lidjdh Krishna Kishore Chand v. Mahomed Zahaulah and 
others , I N-W-P. Rep. F. II. 148, an opinion was expressed that, apart 
fioin the special remedy afforded by the provisions of the Registration 
Act, a regular suit to enforce registration is maintainable. Peacock, 
C.J., andbthers of the Judges who decided the case of Sheikh Pahmat- 
ula v. Sheikh Sariatula , I II. L. R. F. II. 58, were of a contrary opinion, 
but this point did not actually arise in that case. In Tu/si Saha and 
others v. Mahadeo Das and another, II II. L. R. A. C. 105, it was, how- 
ever, directly decided that such a suit is not maintainable, and that the 
sole remedy is that provided by the Registration Act. See also Mussa- 
mat Suram Patti v. Mussamat Padhessuri and others, X \V. R. 313. 
In can scarcely, however, be said that the law on this point is as yet 
satisfactorily settled. Several of the Judges have expressed opinions in 
favour of the view that a separate suit is or ought to be maintainable* 
and there are strong arguments is support of this view. At the same 
time it may be observed that all that has yet been decided is, that where 
a bill of sale has been actually written, any party claiming under it can 
proceed only under the provisions of the Registration Act to have it 
registered. If there were an agreement to convey, and if specific per- 
formance of this agreement were sought, there probably can be 
no doubt but that in the execution of a decree for specific per- 
formance, the Court would compel the defendant to do everything 
(including registration) necessary to make a good conveyance. If the 
first conveyance were not registered within time, the defendant might 
be compelled to execute a fresh one : and execution under Section 202* 

x If the decree be for the execution of a conveyance or for the endorsement 
of a negotiable instrument, and the party ordered to execute or endorse such con- 
veyance or negotiable instrument shall neglect or refuse so to do, any party 
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of the Code of Civil Procedure would undoubtedly be sufficient to 
justify an order for registration by the District Court under Section 76 
of the Registration Act. I have heard many complaints, and have 
known many instances of hardship, arising from vendors refusing to 
assist in obtaining registration, after they had received the whole or 
part of the consideration. # Such cases are, however, the result not of 
any defect in the law but of the improvidence of vendees, who part 
with their money so hastily. The danger is one easily guarded against, 
“A purchaser,” said Peacock, C.J.,in Sheikh Rahmatula v. Sheikh 
Sariatula , “ can always protect himself, and, if he does not, it is his own 
fault. He should take care before he pays his purchase-money to get 
the deed registered, or to obtain an authenticated power from the 
vendor to authorize some one in whom the purchaser has confidence 
to register the deed as agent of the vendor. I have seen instances 
in which a purchaser has refused to pay the purchase-money before he 
lias got the deed registered, or an authenticated power to hi3 own attor- 
ney from the vendor appointing him the vendor’s attorney to register.” 
Of the two courses here suggested, the latter is more suitable to the 
Presidency towns than to the Mofussil where the services of attorneys 
are unknown. The retention of the purchase-money till after registra- 
tion will seldom be consented to by the vendor, who is usually appre- 
hensive that after registration the price will not be paid, or at least 
advantage will be taken of the opportunity to enforce some abatement. 
Unfortunately this apprehension is too often justified — panic fiiith 
being as common on the one side as on the other. The simplest course in 
all cases might seem to be to have an agreement to convey executed in 
the first instance. Such an agreement does not requite registration in 
order to be admissible in evidence (Clause 7, Section 18 of the Registra- 
tion Act : Bhairabnath Khetri v. Ki short Mohan Saha , III B. L. R. 
Appen. 1 (Agreement for lease) : Court of Wards v. Nitta Kali Debt 
and another, III B. L. R. A. C. 353 (Suit for refund of purchase-money 
•where vendor failed to perform his agreement to register) : Bamvdri \ 
Lai and others v. Sangam Lai and others , VII W. R. Civ. Rul. 280 
(Amaldnstuk preliminary to main contract) : Goluh Kishore Acharji 
Chaudhri v. N and Mohan Dey Sirkar, XII W. It. 394 ( Daul or Amil- 
dar i) : Ram Tonu Surma Sirkar v. Gour Chandra Surma Sirkar , III 
W. R. Civ. Rul. 64). The vendee can, therefore, sue upon this agreement 
either for refund of his purchase-money or for specific performance. 
Again, if no preliminary and separate agreement to convey be executed, 

~ - j * 
interested in having the same executed or endorsed may prepare a conveyance or 
endorsement o £ the instrument in accordance with the terms of the decree, and 
tender the same to the Court, for execution upon t he proper stamp (if any is required 
by law), and the signature thereof by the Judge shall have the same effect as 
execution or endorsement thereof by the party ordered to execute 
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a covenant to register should be inserted in the conveyance itself, which, 
though inadmissable to affect the land if not registered, will yet be 
admissible for the collateral purpose of proving the covenant to register, 
iu an action for damages for breach thereof ( Sham Narain Lai v. Khim- 
ajit Matoe, IV B. L. R. F. B. 1 : see also Mark Ridded Currie and an- 
other v. S. V . JMtdu Rumen Chetty and another, III B. L. R. A. C. 126). 

Returning now to Section 49 of the Registration Act, the words 

Unregistered document, “ ° f transaction effecting such property 
the registration of which or conferring such power ” are new and i in- 
is compulsory, admissible portant. The effect of these words is, that 
for collateral purpose. . . ,, . . . . « , . , . 

documents, the registration of which is com- 
pulsory, although inadmissible, unless registered, as evidence of any 
transaction affecting immovable property or conferring a power to 
adopt, will yet be admissible for other purposes. The principle here 
involved had been established by several decisions under the former 
Acts, and the addition of the above words acknowledged the policy 
and correctness of these decisions. In Sham Narain Lai v. Khimajit 
Matoe , IV B. L, R. F. B. 2, the defendant had borrowed a 
sum of money from the plaintiff on a mortgage, a lease to the 
plaintiff's ^son forming part of the transaction. This lease contained 
a covenant for registration which the defendant refused to per- 
form. The plaintiff, being therefore unable to acquire a title in the 
mortgaged property, brought his action for recovery of the money 
advanced, together with interest. It was objected that the mortgage 
lease was inadmissible as evidence because not registered : but a Full 
Bench of the Calcutta High Court held it admissible to prove the 
agreement to register. It was observed that the defendant could not 
be allowed to avail himself of the non -registrar ion of the document for 
the purpose of protecting himself in a suit against him for a breach of 
bis covenant to register: that, if such were the law, the plaintiff would 
be without a remedy, and the grossest injustice might be perpetrated, 
In Lachmiput Singh Dugar v. Mirza Iihairat All , IV B. L. R. F. B. 
18, the instrument was a bond securing the re-payment of money lent, 
and also assigning certain immovable property by way of security for 
this repayment. The plaintiff sued on the bond for the recovery of the 
money only: and a Full Bench held that the document was admissible 
simply for the purpose of enforcing against the obligor personally 
the payment of the money secured by it, although without registration 
it would not be admissible as evidence to prove that the obligee was 
entitled to the security of the land. See also the following cases: — 
Nilmadhab Singh Das and others v. Fattch Chand Sahu , III B. L. R. 
A. C. 310: Sib Persad Das v. Annapurna Dayl , III B. L. R. A. C. 
451 : Vdai Chand Jana v, Nitei Mandate IX W. Ii. Ill: Gopal Persad 
V. Nandarani, I B. L. Ii, A. C. 192 : Datla Krista Das v. lihetra Chandra 
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Bhattacharjya , VI B. L. R. Appen. 69: Dinanath Mukherjtv \ Debnath 
Malik and another , V B. L. R. Appen. 1 : Eshrt Rai and others v. Bindut 
Rai and others, IY N-W-P. Rep. 60: Sita Kalwar Y, Jagartiath 
Per sad, id. 170. 

When the fact is admitted, to prove which it would be necessary to use 

Adm'sr'on * n (W,( * ence a document, which has not been 

registered, although registration thereof is 
by law compulsory, the non-registration cannot affect the decision of 
I he case. The question of registration becomes material only when it 
is sought to use the document in evidence ( Syud Reza All v. Bhikan 
Khan, YII W. R. Civ. Rul. 334 : Chcdambaram Chetty v. Karnnalya 
Valangapuly Tuner, III Mad. II. C. Rep. 342). It must, however, be very 
doubtful whether, if the document itself were put in, any admission of Its 
execution would stand in the stead of registration. There is a difference 
between admitting the fact to prove which the document is sought to 
be used and admitting the document itself when put in. Where in 
consequence of the admission it becomes unnecessary to use the docu- 
ment at all, the fact of non-registration is no doubt immaterial : but it 
is submitted that it would be otherwise where the document is used. 

Instruments which create, declare, assign, &c., any right, title, or inter- 
est of a value less than one hundred rupees to or in immovable property 
may but must not be registered. Although unregistered, they will be 

Prioritv of Registered admissible in evidence, and full force and 

over Unregistered docu- etlect will be given to them ; but when they 

mults ‘ come into opposition with Registered docu~ 

ments, whether of the same nature or not, affecting the same property, 
preference and prior effect are given to the latter (Section 50). This 
rule has, however, no application where the unregistered document is 
a decree or order of Court. 1 Even when registration is not made 
compulsory by law, the importance to purchasers of having their con- 
veyances registered is very considerable, as it is thus alone that they 
Am make their title secure. This provision of the law will not be 
allowed to subserve fraud. “ I am ready to admit*, ” said Peacock, C. J., 
in Sheikh Rahmatula v. Sheikh Sariatula 
Kagchi, IB. L. R. F. B. 82 , “that under 


Priority of Registered 
over Unregistered docu- 
ments. 


1 The words “ and not being a decree or order” in Section 50 are new. As to the 
advantage of registering decrees or orders, however, see Section 168 of the second 
schedule of the new Limitation Act, IX of 1871, which allows six instead of three 
years for execution, # \vhen the decree has been registered. Having regard to the 
words “ other than instruments of gift and mils ” in the parenthesis in clause 1, 
Section 18, it would appear that the rule has also no application to instruments 
of gift or wills. The former must, in every case, be registered whatever be the 
value of the property, (Clause 1, Section 17 : and Pritma Kalita v, Muttia Kolitaf, 
II B. L. R. Appen. 46 : and XI W, R. 334). 
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Section 50 of the Registration Act, the word “instrument” 1 refers to an 
honest bond fide instrument, and does not include a fraudulent one. If 
a man should get a fraudulent deed registered before an honest one, he 
could not, under Section 50, rely upon that document as an instrument. 
It is a well-recognized maxim of law that no man can gain title by 
fraud. Under the Act relating to the registration of deeds and relat- 
ing to lands in Middlesex, it was held that a subsequent registered 
deed has no priority over an unregistered one, if the man, who held 
under the registered deed, knew of the sale to the holder of the unre- 
gistered deed. But that was on the principle that a person is not to 
benefit, if he purchases with notice of a prior bond fide sale. On the 
subject of fraud the following cases may be consulted : Gauri Kant 
1\ai v. Giridhar llai , IV B. L. It. A. C. 9 : Kamizudin Haidar v. llajjab 
Alt Saha and others , IX W. R. Civ. Rul. 5*28: Mir Hetabndm v. 
Chandhri Abdul S attar and others , V R. C. & C. It. 197: With dart 
Singh v. Kanhaya Lai , XIV W. R. 24: Ram Chand Kumar v. Madhti 
Sudan Mazirndar , VII \V. R. Civ. Rul. 119: Gobind Chandra llai v. 
Puma Chandra Sen , X W. It. 36 : Srinath Cltaran Das v. Dirarhanath 
Ghose , XIV W. It. 3 18: Prasanna Kumar Sandyal v. Mathurnath Ban - 
nerji, VIII B. L. R, Appen. 26 (Suit to set aside a document the regis- 
tration of which was obtained by improper means) : — and still valuable, 
although decided under the old law, Srinath Bhattacharjya v. llam 
Kamal Gangnpadya and others , X Moo. Ind. Ap. 220: Now ah Sidhi 
Nazar AU Khan v. Ajodhya Ram Khan, X Moo. Ind. Ap. 540. 

The following cases connected with the registration of documents are 
1 also useful if not important : — Dwurhanath 

Other eases connected Mittra v. S. M. Surat Kumw i Hast, VII J{. 
with registration. . . . f 

L. R. 55 (Letter depositing title-deeds and 

creatingequitablc mortgage): Cowie and others v. Chatty and others, XI W. 
R. 520 (Agreement to deposit deeds) : — I*han Chandra v. Sujan Bibi y 
VII B. L. R. 14 (Lease forming part of an usufructuary mortgage): 
Jlaji Abdul V if Iona Jonas v. Haji Ilarone E smile, VII B. L. it* 
Appen. 22 (Agreement for lease): Mansur AH v. Ajmat AH and others , 
IX W. R. Civ. Rul. 282 (The provisions of the law explained): Jala 
Namdar v. Beicha Namdar , III B. L, R. A. C. 394 (Registered lease 
to take juice of date trees, i. c., for movable property, lias no priority 
over a previous unregistered lease) : Winterscale v. Gopal Chundra Seal , 
III B. L. R.O. C.90 (Agreement “for the use and hire of a steam engine, 
boiler, and machinery-sheds and a bungalow” is for immovable property^ 
and must be registered) : Girisk Chandra Hai Chaudhri v. Srimati 
Amina Khutun , III B. L. R. Appen. 125 (Objection as to inadmissibility 
for want of registration should be taken in Lower Court in order to 

* “ Document*’ has been substituted for “ instrument” in the present Act. 
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be available in special appeal) : Girija Singh v. Giridhari Singh , I B. 
L. R. A. C. 14 (No priority over documents executed before the passing 
of the new Registration Acts): Dulal Bibi v. Nadir Saha , XIII \V. R* 
446 (To the same effect) : llam Saran Das v. Ram Chand , I N-W-P 4 
Rep. 283 (Document executed before Registration Acts, and which might 
have been registered thereunder, admissible though not registered) : 
Chata*'dkari Misser v. Narsingh Dutt Suhal and others , IV N-W-P. 
Rep. 371 (To the same effect and no priority over such instrument) : 
Prahlad Misser v, Adit Narain Singh , II B. L. R. A. C. 200 (Priority 
of purchaser at sale in satisfaction of registered mortgage) : Sithal 
Pcrsad and another v. Baba Har Chand Sahii , I N-W-P. Rep. 263 
(Similar priority) : Majid Hosen v. t Teaman Kheivat , IV N-W-P. Rep. 233 
(Registered counterpart of lease admissible, although lease itself Un- 
registered) : Prabharam llazra v. T. M. Robinson , III B. L. It. Appen. 
49 (No stipulation to register necessary where registration is by law com- 
pulsory) : Ram Kumar Mandal and others v. Brajahdri Mirdha , II B, L. 
R. A. C. 75 (Lease without term but reserving an annual rent must be 
registered. See now Clause 4, Section 17, which has been altered in con- 
formity with this case) : Radhiku Persad Chandra v. Ram Sundar Aar, 

I 13. L. 11. A. C. 7 (Covenant in one year’s lease for renewal docs not 
render registration compulsory): Guru Das Dan v. Kasam Kumdri Dasi , 
IX W. R. Civ. Rul. 547) : Mufazzal Ilosein v. Ghulam Amluah, X W. 
R, Civ. Rul. 196 (Priority): Gayaram Mazimdar v. Madhu Sudhan 
Mazimdar , IV B. L. R. Appen. 73 (Priority — Deeds of different nature) : 
Shaina Churn Neogi v. Nobin Chandra Dhoba , VI B. L. R. Appen. 1 
(Agreement to couvey cannot operate as a conveyance unless regis- 
tered). As to the priority of registered instruments under the old law, 
the following cases are important: — Maharaja Maliesur Baksh Singh v. 
Bliika Chaudhri and another, I Jur. N. S. 122, and V W. R. Civ. 
Rul. 61 (Registered deed-of-sale does not invalidate prior mortgage-deed 
though unregistered) : Krishnasami Pillai v. Venkata Chella Aiyan 
MI Mad. II. C. Rep. 89 (Priority of registered instrument notwith- 
standing notice of previous unregistered conveyance) : Syud Nazar Ali v. 
Syud lmdad Ali, I W. R. Civ. Rul. 206 (Priority of registered over 
unregistered instrument, where both bond fide ) : Kailas Chandra Chatterji 
v. Gopal Chandra Chatterji, I W. R. Civ. Rul. 78 (Priority over pre- 
vious verbal contract) : Hirachaml Babaji v. Bhaskar Ababhat Shende % 

II Bom. II. C. Rep. 207, and A mb i ha Charan * Kundu v. Dhdrm Das 
Kundu , XI W. R. Civ. Rul. 129, and Imrit Singh y. K ailas s Kunwar, XI 
vV. R. Civ. Rul* 559, and Syud Farzand Ali v. Syud Abdur Rahim, IV 
W. R. Civ. RuL 30, and Beirab Chandra Misr v. Ram Chandra Bhattal 
chdrjya , I Hay’s Rep. 261, and Mussammat Batul v. Mussamma 
Waziran , VIII W. R. Civ. Rul. 300 (No priority over unregistered eon~ 
veyance accompanied with possession): Nittra Gopal Chandra v* 

w 2 
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Dwarbanath Malik, I W. R. Civ. Rtil. 314 (Fraud) : G. N arris an na v. 
U. Gavappa, III Mad. II. C. Rep. 270 (Fraud) : Srinalh Bhattackdrjya 
v. Bam Kamal Ganguli, X Moo. Ind. Ap. 220 (Forgery and fraud).] 


PART III. 

PRODUCTION AND EFFECT OF EVIDENCE. 


Chapter VII. — Of the burden of proof. 

101 . 

Burden of proof. 


Whoever desires any Court to give judg- 
ment as to any legal right or 
liability dependent on the exist- 
ence of facts which he asserts, must prove that 
those facts exist. 

When a person is bound to prove the existence of 
any fact, it is said that the burden of proof lies on 
that person. 


Illustrations. 

(a.) A desires a Court to give judgment that B shall 
be punished for a crime which A says B lias committed. 

A must prove that B has committed the crime. 

( b .) A desires a Court to give judgment that he is 
entitled to certain land in the possession of B by reason 
of facts which he asserts and which B denies to be true. 

A must prove the existence of those facts. 

102. The burden of proof in a suit or procced- 
Ou whom burden of ing lies on that person who* 
proof ties. would fail if no evidence at all 

were given on either side. 

Illustrations. 

(a.) A sues B for land of which B is in possession, and 
which, as A asserts, was left to A by the will of C, B’s 
father. , 

If no evidence were given on cither side, B would be 
entitled to retain his possession. 

Therefore the burden of proof is on A. 

(b.) A sues B for money due on a bond. 



RULES OF ENGLISH LAW. 


355 


S. 102. J 

The execution of the bond is admitted, but B says that 
it was obtained by fraud, which A denies. 

If no evidence were given on either side, A would suc- 
ceed, as the bond is not disputed and the fraud is not 
proved. 

Therefore the burdeil of proof is on B. 

[English text-writers lay it down as one of the rules which govern 

the production of evidence that the burden of proof lies on the party who 

substantially asserts the affirmative of the issue . In applying this rule, the 

substance and effect of the issue and not merely 

-n ™ G i sfrtted by j£ S grammatical form must be considered. For 

English iext-writers. ° . . • 

example, m an action lor not keeping a house 

in repair according to a covenant in the lease, or for not executing a con- 
tract in a workmanlike manner, the negative allegation contained in the 
case set up by the plaintiff must be proved, if denied by the defendant. 
In order to the right application of the rule, the two following tests are 
usually employed -.—first, to consider which party would succeed if no 
evidence were given on either side : secondly , to examine what would 
be the effect of striking cut of the record the allegation to he proved 
— bearing in mind that the onus probandi or burden of proof must lie 
cm whichever party would fail, if either of these steps were pursued. 
The first of these tests has been adopted in the above section of the 
Evidence Act. The other may, however, be usefully borne in mind, as 
there are some cases in which its application will be of material assist- 
ance. The two tests do not lead to different results ; but the desired 
analysis will in some cases be more readily effected by one, iu other 
cases, by the other. 

The application of the rule to particular instances in India will be 
rendered more easy by being illustrated by examples taken from cases 
actually decided. Where the plaintiff sued upon a bond which recited 

the payment of the consideration , and the de- 

Examples taken from fendant admitted the execution of the bond, 
decided cases. . . , . , . * 

but denied the receipt of the consideration, it 

was held that it lay upon the defendant to show that the recital in the 

bond as to the payment of consideration was not correct ( Falli Btbi y, 

Basirudi Midha , IV B. L. 11. 56 (Full Bench) ; Ckaudhri Debi Persad 

v. Chaudhri Daulat Singh , III Moo. Ind. Ap. 347 ; Saheb Perklad 

Sein v. Bobu Badhu Singh , XII Moo. Ind. Ap. 275 ; Maniklal Bab# 

v. Ram Das ]Haziridar y I B. L. It. A. C. 92 ; Jagat Chandra Chau - 

dhri v, Bhagwan Chandra Fatehdar , 1 Marsh, ltep. 27 ; Ragunath Dots 

v. Lachmi Narain Singh , X W. R. 407). The following eases are no 

longer law \—MussamatJhal& v. Sheikh Farzand Ali f V W. R. Civ* SUl. 
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203: Tekait Rup Mangal v. Anand Rai , III W. R. Civ. Rul. Ill : 
Babu Ghansam Singh v. Chahauri Singh , W. II., Jan.— July, 1864, 
p. 197). Where the plaintiff sued to set aside an usufructuary mortgage- 
deed perfected by possession, and alleged that this deed was executed 
to secure the amount of a previous indemnity-bond in favour of the 
mortgagees and for other purposes, that the conditions of this bond had 
not been complied with, and that therefore there was no sufficient con- 
sideration, it was held that it lay upon the plaintiff to make out the 
case alleged by him and to establish at least a good primd facie title 
to the relief prayed for, so as to cast on the defendants the burden of 
proving the consideration for the deed : and in the absence of clear 
and consistent evidence to prove the plaintiff's case, the deed was sus- 
tained. It was observed that the proposition, that the mere denial of 
the receipt of the consideration stated is in all cases sufficient to cast 
upon the party relying upon the instrument the burden of proving 
payment of that consideration, is too wide : and that a party, wh° 
comes into Court to enforce a bond, is in a very d liferent position from 
him who is suing to set aside a contract under which there lias been 


possession and enjoyment, and of which, so far as it has yet been capa- 
ble of being performed, there has been performance (Halt Persad 
Teivari v. Raja Sahib Prdhlad Sen , XII Moo. Ind. Ap. 282, and II 13. 
L. II. P. C. 122). Whore a Hindu family is admitted or is shown to 
have been originally joint or living in a state of coparcenary, the pre- 
sumption is that this state of union continues, 1 and that the ancestral 
property remains joint, and this well-established presumption of Hindu 
law can only be rebutted by showing that the family has been divided 
and that the property has by partition or otherwise become separate, 

the burden of proving which facts lies on the 
When partition is al- party asserting them (Massamat Chitha v. 

Babu Milan Lai , Xl Moo. Ind. Ap. 380: 
Ram Chandra Dull v. Chandra Kumar Mandal and others, XIII Moo. 
Ind. Ap. 181 : Pran K is sen Paul Chavdhri v. Mathura Mohan Paul 
Chaudhri, X Moo. Ind. Ap. 403 : Kattama Nantchiar v. The Raja of 
Shimganga , IX Moo. Ind. Ap. 539 : Laximan Row Sadaseo v. Mullar 
Row Baji, , Suth. Priv. Coun. Ap. 1 : Skill Golam Singh v. Bar an Singh , 
I B. L. R. A. C. 164: Amrit Nath Chaudhri v. Gauri Nath Chaudhri 
and others, VI R. L. II. 232 (Priv. Coun.) : Bir Narain Sirkar v. Tin- 
kauri Nandi , I. W. R. Civ. Rul. 316 (Suit by a member of the family 
for a share of the joint property — plea that property was formerly joint, 
but that partition had taken place — proof of partition t held to lie on 


1 It may be said that joint-tenancy in presumed by law to he the primary state 
of every Hindu family. Sec I Strange’s Hindu Law, 225, and Apjwvw* v. Ram 
Sabba Aiyan , XI Moo. Ind. Ap. 75. 
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defendant) : Bissambhar Sirhar v. Suradhani Dust , III W. R. Civ. Rul. 
21 : Manmohini Debt v. Sudhamani Debt, id. 31 : Guru, Per sad Mukherjt 
v. Kali Persad Mukherjt , Y W. R. Civ. Rul. 121 : Trtlochan Rai v. fla/ 
Kissen Rai ) id. 214). 

And, in consequence of the same presumption, the burden of proof lies 
on a member of a Hindu family who claims any portion of the property 
as self- acquired (Stri Rdjd Yanamala Venhcnjamah v. Stri Rdjd Yanamala 
Buchia Vcinkandara , XIII Moo. Ind. Ap. 333 : Ram Persad Tew art v. 
Sheochurn Dass and others , X Moo. Ind. Ap. 491 : Lalla Behari Lalla 
and others v. Lalla Madha Persad and others , VI W. R. Civ. Rul. 29: 
Sheo Rattan Kunwar v. G our Behari BhaJtat and others, YII W. R. 
Civ. Rul. 449 : Radharuman Kundu and others v. Phulkumari Bibi and 
others , X W. R. Civ. Rul. 28: Nilmani Bhtiya v. Rdjd Gunga Nui'&in 
Sabar Rai , I W. R. Civ. Rul. 334 : Bipro Persad Myti v. Kena Dayi 
Y \V. R. Civ. Rul. 82 : Ambiha Charan Set v. Bhagabati Charan Set , 
III W. R. Civ. Rul. 173. (Suit for share in joint family property — 
denial that property was joint within period of limitation, and allega- 
tion of separation. Held that plaintiff must show joint enjoyment within 
the period of limitation, which having been done, it lay on defendant to 
prove the alleged separation): A nand Mohun Rai and others v. Lamb 
and others, Marsh, llep. 1G9: Srimati Jadnmani Dust v. Gungadhar 
Seal , I Roul. Rep. 600 : Buini Singh and others v. Bharth Singh and 
others , I N-YV-P. Rep. 162 : Nand Ram and others v. Chutu and others , 
id. 2 55 : Dabi Sahai and others v. Sheo Dass Rai , id. 285 : Gopi 
Kristo Gosen v. Ganga Persad Gosen , VI Moo. Ind. Ap. 53). "Where 
there has been partition, the burden of proving re-union is on the party 
alleging it (Raja Suranani Venkata Gopala Narasimha Rai Bahadur 
v. Raja Suramani Lakshmi Venhama Rai , III B. L. II. P. C. 41). So 
if one of several brothers, who have separated in food and made a 
partition of estate, come into Court alleging that a particular portion of 
what was originally joint property has remained joint, notwithstanding 
the general partition, the burden of proof will lie on him ( Ram Gobind 
Kund and others v. Synd Ilosen Alt and others , YII W. R. Civ. Rul. 90; 
and sec Mussamat Suhbahdar Dasi v. Boloram Rewan , W. R. Special 
No. 57, where the whole property was self-acquired and the burden of 
proof was held to lie on the person seeking a share and alleging the 
estate to be joint). A person claiming under a deed-of-gifl from a Hindu 
widow, and alleging the property, the subject of such gift, to be the 
widow’s stridhan must prove this (Srimati Chandra Manx Dasi v. Jai 
Kissen Sircar , \ IJ7. R. Civ. Rul. 107). When a Hindi! widow mort~ 
gages or alienates property, which, in the ordinary course of things, 

would descend to the reversionary heirs on 

b/um'dHif &" atl0n hcr death > il lies u P on tho8e who deriv e their 

title from her to show that the alienation or 
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mortgage was made for a purpose for which a Hindu widow is by Hindu 
law competent to charge the estate ( Cavaly Vcncata Narrainapah v. 
The Collector of Masulipatam, XI Moo. Ind. Ap. 619: The Collector 
of Masulipatam v. Cavaly Vcncata Nari'ainapah, VIII Moo. Ind. Ap. 529). 
So, where the widow or other guardian of a Hindu minor alienates 
or charges the estate or any portion of it, the person relying upon this 
charge or alienation must show that there was a necessity therefor, or at 
least that he had good ground for supposing that the transaction was 
for the benefit of the minor ( Lalla Bansidhar v. Kunwar Bindeseri 
Butt Singh, X Moo. Ind. Ap. 455: Hand man Persad Panday v. Af us- 
samat Babul Alan raj Kunwar l, VI Moo. Ind. Ap. 694: Madhu Dyal 
Singh v. Galbur Singh and others , IX W. It. Civ. Itul. 511). The 
power of the manager for an infant heir to charge the estate is under 
the Hindu law a limited and qualified power. It can only be exercised 
rightly in a case of need, or for the benefit of the estate, hut where 
in the particular instance the charge is one that a prudent owner would 
make in order to benefit the estate, the bond Jide lender is not to be 
afiected by the precedent mismanagement of the estate. The actual 
pressure on the estate, the danger to be averted, or the benefit to be 
conferred upon it in the particular instance, is the thing to be regarded. 
If . such danger have arisen from any misconduct to which the lender 
has been a party, lie cannot take advantage of his own wrong, to sup- 
port a charge in his own favour against the heir, grounded on a neces- 
sity which his wrong* has helped to cause. Where it is not shown that 
the lender has acted maid Jide, he will not be afiected, although it be 
shown that with better management the estate might have been kept 
free from debt. The lender is bound to inquire into the necessities for 
the loan, and to satisfy himself as well as he can, with reference to the 
parties with whom he is dealing, that the manager is acting in the parti- 
cular instance for the benefit of the estate. If he does so inquire aud 
acts honestly, the real existence of an alleged sufficient and reasonably- 
credited necessity is not a condition precedent to the validity of U\% 
charge; and under such circumstances he is not bound to see to the 
application of the money. Money to be secured on an estate being 
obtainable on easier terms than a loan which rests on mere personal 
security, the mere creation of a charge securing a proper debt is not to 
be viewed as mismanagement. The purposes for which a loan is wanted 
are often future as respects the actual application, and a lender can 
rarely have, unless he enters on the management, the means of control- 
ling and rightly directing the actual application; and a,b ojui fide credit 
tor, who has acted honestly and with duo caution, ought not to suffer, 
should it turn out that he has himself been deceived. A lender of 
money may reasonably be expected to prove the circumstances con- 
nected with his own particular loan, but cannot reasonably be expected 
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to know or to come prepared with proof of the antecedent economy and 
good conduct of the owner of an ancestral estate. If he prove, therefore, 
the circumstances of his own particular loan so as to show that he acted 
honestly, that he made due and proper inquiry, and that he had reason- 
able ground for believing that the transaction was for the benefit of the 
minor and his estate, he wiU sufficiently have discharged the burden 
cast upon him. Beyond this it is impossible to lay down any general 
and inflexible rule as to tbe person on whom should be placed the 
burden of proving that any particular alienation was bond fide. The 
presumption proper to be made will vary with circumstances, and must 
be regulated by and dependent upon them (Ilamiman Persad Panday v. 
Mussamat Babin Manraj Kunwdrl , VI Moo. In. Ap. 419, 4*3. See 
also Rup Narain Singh and others v. Gangadhar Persad Narain dnd 
others , IX W. R. Civ Rul. 297 : Nand Kumar Singh a fid others v. 
Ganga Persad Narain Singh , X W. R. Civ. Rul. 94: Lulu Singh and 
another v. Rajendra Saha , VIII W. R. Civ. ltul. 3G4 : Mussamat Bhu,- 
ram Koer and others v. Saheb Madi and others , VI SV. 11. Civ. Rul. 149 : 
Umacharan Banerji v. Haradhan Mazimdar , I W. R. Civ. Rul. 347 : 
Jagdel Narain Sahai v. Italia Ram Prohash , II W. II. Civ. llul. 292 ; 
Dagdu v. Ramble , IE Bom. Rep. 369). Where a person contends for a 
particular construction of a document, which is not the prirnd facie con- 
struction, and which is contrary to the Hindu law and to the established 
custom of construing documents in the particular part of the country, the 
burden of proof lies on the person who contends that the contract should 
be governed not by general but by particular rules ( Maharaja Tej Chand 
Bahadur v. Srikanth Ghose and others , III Moo. Ind. Ap. 261). When 
a person alleged that a certain zemindari was an indivisible rnj, and 
that he was entitled to succeed to the whole, it was held that it lay on 
him to prove these allegations ( Gliirdhari Singh v. Kulahal Singh and 
others, II Moo. Ind. Ap. 344). When a person relies on a local usage 
regulating the right to land, the subject of alluvion or diluvion (see 
Section 2, Ben. Reg. XE of 182o, and ante , p. 88), the burden of 
proving such local usage lies upon him ( llai Munich Chand v. Madha - 
ram and others , XEEE Moo. Ind. Ap. 1). A purchased a taluk at a 
sale in execution of a decree obtained by a judgment-creditor. The 
assignee of another judgment-creditor, who had obtained a decree in a 
separate suit against the property, brought a suit against the purchaser 
to set aside the sale, on the ground that the purchase was not bond fide % 
being made in collusion with the judgment-debtors and benami for 
£hem. It was Jiold that the burden of proof lay on the plaintiff to 
establish the affirmative issue that the money for the purchase of the 
taluk was supplied by the judgment-debtors, or a third party for them, 
and not by the purchaser ( Srimanchandra Deo v. Gopal Chandra 
Chakravartti, XI Moo. Ind. Ap. 28 ). As to the burden of proof in 
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cases of alleged benami purchases, the following cases may also be con- 
sulted: — Bindu B as ini Debt v. Ply art Mohun Bose and others, VI W. 
R. Civ. Ilul, 312: Rajah Chandranath Rai v. Ramjai Mazirndar 
(Privy Council), YI 13, L. 11. 304: Munshi Bazlur Rahun v. Sham - 
sunissa Begum , and Jadonath Bose v. Shamsunissa Begum , XI Moo. 
Ind. Ap. 002 (The habit of holding land benami is inveterate in India, 
but that does not justify the Courts in making every presumption 
against apparent ownership) : Deo Nath and another v. Pir Khan and 
Ramzan Khan, IV N.-W.-P. Rep. 16 (The burden of proof is on the 
person who maintains that the apparent state of tilings is not the 
real state of things): Liahat All and others v. The Court of Wards , X 
W. 11. Civ. Rul. 423). Where it is sought to prevent the possession of 
the legal Hindu heir and to change the usual course of inheritance on 
the alleged ground of an adoption having been made, it lies upon the 
party setting up this title against the entrance of the legal heir to prove 
the adoption both as regards the power of the adoplor and also as 
regards the fact of the adoption if it be questioned ( Tar ini Churn 
Chaudhrd Vj, Saroda Sundari Dasi , III 13. L. 11. A. C. 159). This is a 
strong case, the heir being the plaintid in a suit to recover possession, 
and having alleged fraud, of which no proof was given. Where the 
reversionary heir sued in the lifetime of the widow for a declaration that 
an adoption made by her was invalid, it was held that it lay on him to 
prove such invalidity (Broio Kishori Dasi v. Srinath Bose, IX W. 11. 
Civ. Rul. 463). 

Proprietors of land in the Bengal Presidency arc concerned with two 
classes of lakhcraj or revenue-free grants of land, viz . : — I. (Iranis made 
previous to the 1 st December, \7{)0, and not exceed- 

Two Classes of Lakke - { n „ one hundred bigahs , the revenue of which 
raj Grants. ° . . t 

(when adj udged invalid) was by Section 6, Ben. 

Reg. XIX of 1793 made over to the persons responsible tbr the dis- 
charge of the revenue of the estate within the limits of which the lands 
are situate. The gift of this revenue was an act of liberality on the 
part of Government, inasmuch as these grants had been expressly 
excluded from the decennial and permanent settlements. The former 
fat*:ieraj- holder was not dispossessed, but was allowed to hold the land 
as a dependent taluk, subject to the payment of revenue.— II. Grants 
made after the Isf December , 1790, and whether exceeding or under one 
hundred bigahs. These grants (unless made by the Governor-General 
in Council) were declared to be in all cases null and void, and, as they 
had been included within the limits of permanently-settled estates, the 
proprietors of such estates were by Section 10 of Ben. Reg. XIX of 
1793 authorized and required to dixposses* the alleged grantees, annex 
the lands to their estates, and collect the rents thereof. With respect to 
the first class , proprietors were expressly required by law (Section 11 » 
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Reg. XIX of 1793) to institute suits in the Civil Courts for the recovery 
of the revenue made over to them by Government. With respect to th^ 
second class , proprietors were formerly allowed themselves to dispossess 
the alleged revenue-free holders, but the difficulty of doing so induced 
resort to the Courts in these cases also : and finally this resort was 
/ made compulsory (Section 28 of Act X of 

Bardcri of Pr°°f in the 1859). There is, however, an important dif- 
ference as respects the burden of proof m each 
class of cases. In the first class, or where the allegation is that the lahhe- 
raj tenure was created before the 1st December, 1790, the burden of 
proof is on the alleged lahhcrajdar or person setting up the revenue-free 
title ( U/nesh Chatulra Rai v. Dahhina Sundari Debya and others , W. 
It. Special Number, 95 (Suit for resumption) ; Murubbi Sahu v . iatit 
Kumar, alias Dyebati Kumar and others , id. 70: Raja Rddhd Krishna 
Singh v. Radhd Mangi , Sev. Aug. — Dec., 1863, p. 366 (Suit for resump- 
tion) : Lai la Sihlal and others v. Sheikh Golam Nahi and others , Marsh. 
Rep. 255 (Purchaser of lakheraj tenure at sale in execution): and see 


Clause 3, Section 3, Ben. Reg. XIV of 1825. 

In the second class of cases, on the other hand, or when the allegation 
is that the lakheraj tenure was created after the 1 st December, 1790, 
the burden of proof is on the zemindar or proprietor to show* that the 

land claimed as lakheraj is part of his mdl or 

Burden of Proof in Sc- . , , i 

cond Class of Cases. rent-paying estate, and was assessed with the 

public revenue at the time of the Decennial 
Settlement. This is generally done by showing that rent has been paid 
for the land in question at some period subsequent to 1790 ( Khelal 
Chundra Ghose v. Puma Chandra Rai and others , II W. R. Civ. Rul. 
258 : Behari Lai Rai v. Kali Dass Chandra, VIII W. II. Civ. Rul. 
451 : Hera Lai Seal v. Petambar Mandal, Sev. Aug. — Dec., 1863, p. 171 : 
Baht Mahab ir Per sad v. Baba Amrao Singh , I N-W-P. Rep. Civ. 
Rul. 167 (Case by a zemindar under Section 28, Act X of 1859): Bobu 
&ar$idh Narain Srngh v. Bisscssir Dyal Singh , VII W. R. Civ. Rul. 
148 (Suit by zemindar to obtain a declaration that land, sold in execu- 
tion as lakheraj, was his mdl land) : Taruii Persad Ghose v. Kalickum 
Ghose and others , Marsh. Rep. 215 (Suit to recover possession of 93 
bigahs of laud, held as lakheraj , but asserted by plaintiffs to belong to 
their rent-paying villages): Harihar Mukhcrji v. Abbas AU Khan and 
others, Sev. Rep. Aug. — Dec., 1863, p. 875 : Raja Syud Ahmed Reza v. 
Rdjd Inayat Ilosen , I W. R. Civ. Rul. 330 : Gumam Kazi v. Harihar 
• Mukherji (Full Bench), W. R. Special No. 115, and Marsh. Rep. 523 
(Suit for enhancement of rent — defence that part of the laud was lak* 
heraj ) : Molt Lai A duck and others v. Jadopati Dass, II W. R. Act X 
Rul. 44 (Similar to last case) : Bissessur Chakravartti and others V. 
Umachurn Rai } VII W. R. Civ. Rul. (Similar): Mirtanjai Chakra* 


x 2 
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vartti v. Rdjd Bardakant Rai, II R. C. & C. R. Rent Rul. 21 (Similar) : 
Kristo Mohan Patar v. Hari Shankar Muhhapadya, III R. C. & C. R. 
Rent. Rul. 43 (Difficulty of zemindar’s discharging the burden of proof, 
when the plea of lakherqj in answer to a suit for enhancement relates 
to a small portion of the land only) : l Nehal Chandra Mi start v. Hart 
Persad Mandal , VIII \V. R. Civ. Rul. 133 (Suit for enhancement of 
rent — plea and primd facie evidence that part of the land was laltheraj) : 
Sib Narain Rai v. Chida/ri Bass Beiragi and others , VI \V. R. Act X 
Rul. 45: Ram Kumar Ghosal v. Debt Persad Chatter ji , VI W. R. Act 
X. Rul. 87: Dhan Maui Debya v. Satargan Seal and others , id. 100: 
Gangadhar Snngh v. Bimola Dust, V \V. It. Act X. Rul. 37 : M oh ti- 
med Azsar All v. Nasir Mahomed and others , HI B. L. R. A. C. 304 
(P|ca that all the mdl land had been relinquished, and that residue 
was lukheraj ) : Sridhar Nandi v. 13 raja Nath Ktindu Chandhri and 
others , II B, L. R. A. C. 211 (Similar to last case, defendant-ryot 
should give some primd facie evidence that laud is really lukheraj) : 
Matangini Debya v. Mahomed , alias Burl Meca f Suth. Rep. Jan. — 
July, 1864, Rent. Rul. 30: Babii Rajkissen Muhhcrji and others v. Baba 
Jaikissen Mukherji and others , id. 119: 11 era Ram Bhattacharjya v, 
Ashraf Alt, IX W. R. Civ. Rul, 103 : Prodhan Gopal Singh and 
others v* Bhup Rai Ojha and others, IX W. R. Civ. Rul. 570: Mali 
Lai v. Janaki Rai , V X.-W.-P. Rep. 364: Maharaja Ramnath Singh 
Bahadur v. Haro Lai Panday and others , VIII W. R. Civ. Rul. 188 
(Suit for a kabuliyat): llarihar Muhhapailhya v. Madid) Chandra 
Bahu (Privy Council), VIII B. L. R. A. C. 566 (The plaintiil zemindar 
must give some evidence that the land was once his mdl. Ilis primd facie 
ease once proved, the burden of proof is .shifted oil the defendant, who 
mast make out that his tenure existed before December 1790). If the 
defendant ryot plead that part of the laud is lakherqj , but do not point 
out what part, the plaintiff cannot be called upon to discharge the burden 
of proof until he do so (Raja Satta Charan Ghosal v. Tar ini Charun Ghose , 
III W. R. Civ. Rul. 178./ The above general rule in this class of case*? 


1 In Guru Persad Rai and others v. Jayobandu Mazhndar and other* (W. R. Spe- 
cial Number, 15), which was a suit for a kabuliyat , a Full Bench held that the ten- 
ant having admitted that plaintiff was his landlord for a portion of the land, this 
was sufficient primd fade evidence of his being plaintiffs ryot to throw upon him 
the burden of proving his special plea of lab he raj as to the remainder. “Other- 
wise,” it was said, u every ryot might meet every rent case by a false plea of pro- 
prietary title.” 

* A similar rule has been applied to chaukUldri Chakeran hind, and long pos- 
session has been held to throw upon the zemindar the burden of proving that the 
lands in suit were the private lauds of the zemindar, and were not set apart at the 
Decennial Settlement as ehaukldari chakeran t (Mukta Ktshi Debt Chaudhrain v. 
The Collector of Miinhedabad, IV W, R Civ, Rul, 80). 
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does not apply when the plaintiff seeking to assess rent on land claimed 
as lakh c raj is a purchaser at a sale for arrears of Government revenue . 
The defendant must here prove that the land has been held as l&kheraj 
since 1790 (Sham Lai Gkose v. Sekcmdra Khan, III W. R. Civ. Rul. 
182). Where, however, the alleged lakherajdar comes into Court as plain- 
tiff to obtain a decree declaratory of his lakheraj title, the burden of 
proof is on him to prove this title, aud no proof of possession for years, 
unless carried back previous to 1790, will shift 
uit by a teraj at. the burden to the zemindar (Ram Jihan Ckak - 

ravartti v. Persad Shar and others , VII W. R. Civ. Rul. 458). This case 
must be distinguished from Man Mohini Dasi and others v. Jaikissen 
Mukherji and others , W. II. Special Number, 174, in which the zemindar 
had ousted the alleged lakherajdar without resorting to the Courts ; And, 
when the latter brought his action to recover possession, it was held 
that the burden of proving the land to be trial or rent-paying lay on the 
zemindar. To have decided otherwise would have been to allow the 
zemindar by his own wrongful act to shift the burden of proof. To 
the same effect are Bndha Mudha and others v. Sheikh Kheirat Alt and 
others , V W. R. Civ. Rul. 269 : lldjd Pcrtab Chandra Singh v. Sib Das 
Kayat and others , I W. R. Civ. Rul. Ill : Jaikissen Mdjiherji v. 
Piyari Mohun Datt and others , VIII W. R. Civ. Rul. 160 : Sheikh 
Goberdhan and others v. Sheikh Tafail and others , VI W. R. Civ. Rul • 
190 : lldjd PertaJb Chandra Singh v. Sib Das Kayat , I W. R. Civ. Rul* 
111 : Ram Lai Das v. Utnrn Churn Das , 8ev. Aug. — Dec. 1863, p. 704 : 
Srimati Uma Sundari Thakurdni v. Kishori Mohan Banerji and others , 
VIII W. R. Civ. Rul. 238. 

When a landlord sues his tenant for enhancement of the rent previ- 
ously paid by him, the burden of proof is on the landlord to establish the 
ground (see Section 17, Act X of 1859, and 
Section 18, Act VIII (B. C.) of 1869), on which 
he alleges that he is entitled to such enhanced 


Suits for Enhancement 
of Kent. 


tent (Putin Behari Sen v. Watson and Co IX W. R. Civ. Rul. 190 (Alle- 
gation that productiveness of the soil had been increased otherwise than by 
the agency or at the expense of the ryot) : Rajkrishna Mukherji v. Kali 
Charan Dhobain and others , VI B. L. R. App. 122 (Allegation that pro- 
duce and productive powers of land have increased otherwise than by 
the agency or at the expense of the ryot) : Golam Alt v. Gopal Lai 
Thakur , IX W. R. Civ. Rul. 65 (Excess area — increase of productive- 
ness of soil and of value of the produce) : James Hills v. Jendar Mandal , 
•I W. R. Civ. itul. 3. If, however, the defendant ryot, without objecting 
to the enhanced rate of rent claimed, plead that the increase in the 
productiveness of the soil is due to his agency, the burden of proof will 
lie on him to show that such is the case ( Nobin Kissen Bose v, Shafaltilak 
I W. 11. Civ. Rul. 24). When the defendant ryot denied his liability to 
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enhancement on the ground that he held a mokurreri patid , the burden 
of proving this pattd was held to lie on him {Prannath Rai ChaudhH v. 
Mohihtdin Ahmed , VI W. R. Act X Rul. 39) : and where he pleaded, 
that rent was assessed on land covered by hedges and ditches, and form- 
ing the boundaries between fields, which land was, according to cus- 
tom, exempt from rent, it was held that* the burden of proving such 
custom lay on him ( Kara ChaudhH and another v. Jaiyessir Nandi , VI 
W. R. Act X Rul. 46). When a ryot , on whom a notice of enhance- 
ment has been served, takes the initiative and brings a suit to contest 
the grounds of enhancement set forth in the notice, the burden of proof 
will lie on him ( Prithi Ram Chaudhri Rai Bahadur v. Chidam Chandra 
Saha, VIII W. R. Civ. Rul. 8 : Ganga Narain Chaudhri v. Kofa Pali , 
XI W. R. Civ. Rul. 377: but see Dinonath Bose Malik v. Jageshir 
Mandal, I. W. R. Civ. Rul. 154). When a taluk was shown to have 
been in existence and so capable of being registered at the time of the 
Decennial Settlement, this was held to be sufficient to throw upon the 
plaintill landlord seeking to enhance the rent, the burden of showing 
that the taluk had been held at a variable rent ( Radhilm Chaudhrain 
and others v. Bamasundari Dasi , IV B. L. R. 1\ C. 8, and see Sec- 
tion 51, Bengal Reg. VIII of 1793). When in answer to a suit for 
enhanced rent it is pleaded that the rent has not been changed since 
the time of the Permanent Settlement, and is therefore not liable to 
enhancement (see Sections 3, 4, 15, and 16 of Act X of 1859, and Sec- 
tions 3, 4, 16, and 17 of Act VIII (B. C.) of 1869), it lies upon the party 
seeking the benefit of the twenty years' presumption to prove that the 
reut has not been varied for twenty years before suit ; and, when he 
has discharged this burden of proof, it lies upon the landlord to show 
that the reut has varied since the Permanent Settlement ( Rasmani 
Debya v. Haronath Rai , I W. R. Civ. Rul. 280). 

When the defendant in a suit for arrears of rent claims abatement 
for a portion of the land said to have been 
Abatement of Rent. diluviated, the burden of proving the dilu- a 
vion is on him ( Thornas Savi v. Obhoy Nath 
Bose , II W. R. Act X Rul. 27). So when the defendant in a suit for 
arrears of i*ent alleges remission, it lies on him to prove such remission 
( Bantvari Lai v. J. Furlong, IX W. R. Civ. liul. 239). 

It is a general rule that fraud cannot be presumed and that the 
burden of proving that any transaction has 
Fraud. been eflected by fraud and misrepresentation 

lies upon the person seeking f o impeach its 
validity on these grounds ( Rajendra Narain Rai and another v. Bcjai 
Gobind Singh, II Moo. Ind. Ap. 181: Achanth Singh and others v. 
Kissen Persad Singh and others , W. R. Jan. — July, 1864, p. 37 : Mus - 
sumat Sahudar Koer v. Jai Narain Singh f I W. 11. Civ. Rul, 326 : 
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Anand Moyi Debya v. Sibdyal Banwari , II W. R. Civ. Rul. 2 : Girisk 
Chandra Chatterji and another v. Mohesh Chandra Nyalankar, X W* 
R. Civ. Rul. 173: Item Gati and others v. Mumtaj Bibi and others , 
X W. R. Civ. Rul. *280 : Lalla Rudra Persad v. Binod Ram Sen and 
others , X W. R. Civ. Rul. 321). So the burden of proof lies upon 
a person who alleges that an instrument was obtained by duress, intimi- 
dation, &c. ( M otilal TJpadhya v. Jugai'nath Gurg , 1 Moo. Ind. Ap. 1 : 
Rani Parvatha Vardhay Nauchiur v. Jayavera Pamakamera Ettyapa 
N aicker, VII Moo. Ind. Ap. 441). The observations of their Lordships 
of the Privy Council in the case of Jodonatli Bose v. Shamsunissa 
Begam , XI Moo. Ind. Ap. 602, may well be borne in mind in connec- 
tion with this subject. — u The habit may be superinduced by the mani- 
fold cases of fraud with which they have to deal ; but Judges in Inflia 
are, perhaps, somewhat too apt to see fraud everywhere.” 

Where a plaintitl seeks to establish his right to land by setting aside 
an award made by Government officers on 

Disputed Boundary. a revenue survey and by showing that the 

boundary laid down by such officers is erro- 
neous, the burden of proof is on him and he must establish his allega- 
tions by independent evidence ( Raja Lclanand Singh Bahadur v. 
Maharajah Moheshur Singh Bahadur and others , X Moo. Ind. Ap. 81 : 
Rdjd Lclanand Singh v. Rdjd Mahendra Narain and another , XIII Moo. 
Ind. Ap. 57). In a ease of disputed boundary between a lakheraj 
tenure and a zemindar’s mdl laud, there is no presumption in favour of 
either party, and it lies upon the plain till to prove the case set up by 
him (Bir Chandra Jubraj v. Ram Gati Dutt and others , VIII W. R. 
Civ. Rul. 209). 

Where a plaintiff sues to recover possession of property and is met 
with the plea of limitation, the burden of 
Limitation. proof is on him to show that he has been in 

possession at some time within the period of 
lflnitation, i. e ., the period allowed by law after the cause of action has 
arisen for bringing a suit upon such cause of action ( Denobandhu Sahai 
v. J. Furlong, IX W. R. Civ. Rul. 155: The Collector of Rungpore 
v. Prasanno Kumar Takur , V W. R., Civ. Rul. 115: Jagadamba 
Chaudhrain caul others v. Ram Chandra Deo Bahshi and others , VI W. 
R. Civ. Rul. 327 : Kumvar Nitrdsar Singh v. Nand Lai , VIII Moo, 
Ind. Ap. 199: Brornanand Gosain v. The Government, V. W. R. Civ, 
Rul. 136 : Bull Singh and others v. Harobans Narain Singh and others , 
VII W. R. Civ .Rul, 212 : Nazir Sidhi Najtr All Khan v. Umesh 
Chandra Mitra, II W. R. Civ. Rul. 75: Mirza Mahomed Hosetn v, 
Sarahtanissa Khanum , II W. R. Civ. Rul. 89 : Guru Dass Rai v. 
Haronath Rai , II W. R. Civ. Rul. 246 : Ram Lochan Ckaudhri v. Jai 
Durga Dasi and others , XI W. R. 283). 
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Tn a suit for damages for malicious prosecution, it lies on the plain- 
tiff to prove the existence of malice and of want of reasonable and 
probable cause, before the defendant can be called upon to show that 

he acted bond fide and upon reasonable 
Other cases. grounds ( M ah ant Gaur Ilari Das Adhikari v. 

Ilayagrib Das M oh ant, VI 13. L. R. 371 : 
Dungasi Bydc v. Giridhdri Mull Dugar , X. W. R. 439). So, in a 
suit for damages for defamation of character, the plaintiff must start his 
case by showing that he was not guilty of the offence charged, before 
the defendant can be called upon to show that he made the imputation 
in good faith (Mahendra Chandra Chakravartti v. Sarba Mohye Debya , 

XI W. R. Civ. Rul. 534). In cases of collision at sea the master and 
owners of the colliding vessel, even though compelled by law to take a pilot 
on board, are primd facie liable for damage caused by their ship, 
and in seeking to exonerate themselves, the burden of proof is on 
them to show that the neglect which caused such damage was that of 
the pilot and solely his (The ship “ Glencoe I I3oul. Rep. 105). 

Where a person purchased at an execution sale a tor a Gar as Hah , 
or the right to a certain annual payment made by Government, and 
sued to lpive his name entered as the payee thereof in the Collector’s 
books, it was held that it lay upon Government to show that this right 
was inalienable ( Sambhu Lai Girdhar Lai v. The Collector of Surat , 
VIII Moo. Ind. Ap. 1). When the Government claims as an escheat 
lands admittedly in the possession of the party claiming as heir, the 
burden of proof is on the Government to show that the last proprietor 
died without heirs ( Giridhdri Lai Ilai v. The Government of Bengal , 

XII M"oo. Ind. Ap. 448, and I 13. L. R. P. 0. 44). Lands situate 
within the limits of a zemindari are primd facie considered to be a part 
of such zemindari: and those who allege that they are entitled to have 
any such lands settled as a separate Shikmi taluk must make out 
this title ( Wise and, others v. Bhuban Moyi Debya and another, X Moo. 
Ind. Ap. 1(55). Where a person sued on a Policy of Insurance?, 
which contained certain exceptions in the event of which the assurers 
were not to be liable, it was held that it lay upon the plaintiff to prove 
that the loss did not fall within any of these exceptions ( Aga Syud 
Sadack v. Haji Jachariah Mahomed and others, II Ind. Jur. N. S. 308). 
In the case of a contract to sow indigo, when it has not been sown 
according to the contract, not sowing is primd facie evidence of dishonesty ; 
and, if the benefit of clause 4, Section 5 of Bengal Regulation XI of 
1823 be claimed on the ground that failure to sow was owing to acci-* 
dent or to some cause not implying fraud or dishonesty, the burden of 
proof is on the person who claims such benefit ( Lai Mahomed Biswas v. 
Watson Co., I Ind. Jur. 3). When a claim is made by a third party 
under Section 246 of the Code of Civil Procedure to property attached 
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in execution, the burden of proof is on the claimant to show that the 
property was his or in his possession, and therefore not in the possession 
of the judgment-debtor (Nga Tha Yah v, F. N. Burn , II B. L. R. F. 
B. 91, overruling Nito Kali Dehya v. Kripanath Rai , VIII W. R. Civ. 
Rul. 358). When a judgment-creditor has obtained a writ of attach- 
ment against the property of # his judgment-debtor, but such debtor has 
no property against which the writ can be enforced, the judgment- 
creditor is entitled to an order for execution of his decree by attachment 
of the person of the debtor, and the burden of proof is on the latter to 
show that he has no means of satisfying the debt, and that he has not 
been guilty of any misconduct, not on the creditor to show that by send- 
ing the debtor to prison some satisfaction of the debt will be obtained 
(C. Scton and another v. A. S . Bijolin , VIII B. L. R. A. C. 235). 
When a defendant asserts that a suit is overvalued, the burden of proving 
the truth of this assertion is on him ( Uma Sankar Rai Chaudhrt v, 
Syud Mansur Alt Khan Bahadur , V 13. L. R. Appen. 6). When a 
person comes into Court under Section 230 of the Code of Civil Proce- 
dure, alleging that he has been dispossessed, in the execution of a decree, 
of land or other immovable property which was bond fide in Ins pos- 
session on his own account or on account of some person other than the 
defendant, and that it was not included in the decree, or if included in 
the decree that he was no party to the suit in which such decree was 
passed, it lies on him to prove his possession. lie may, if he wish, give 
evidence of title beyond possession, but it is not absolutely necessary 
for him to do so in the first instance ( Radha Piyari Debt Chaudhram 
and others v. Nabin Chandra Chaudhrt (Full Bench), V B. L. R. A. C. 
708: Mussamat Yusan K ha tun v. Uamnath Sen , VII B. L. R. Appen. 
27: Sharoda May l Chaudhrain v. Nabin Chandra Chaudhrt , XI W. R. 
255 ; Mahomed Ansar and others v. Prokash Chandra Saha , VIII W. R. 
Civ. Rul. 8). The burden of proving actual receipt and enjoyment of 
reut lies on the person intervening in a rent-suit under Section 77, Act X 
of 1859* (Kishen Chandra Dass v. Barati Sheikh , II W. R. Act X 
Rill. 30 : Rant Bharose Singh and others v. Jew a Mahatun , XI W. R. 
Civ. Iiul. 319). In a suit to recover possession of certain property from 
plaintiffs vendor, who made no real defence to the suit, a third party 
came in and claimed the property and was made a defendant. The 
burden of proof as against the plain till was held to lie on such intervenor 
(Jogodanand Misser v. Hamid Rasul and others , X W. R. Civ. Rul. 52). 
When a debtor pleads tender of payment as a ground for not being 
•harged with interest, it lies on him to prove such tender ( Rd/ii Sharat 
Sunddri Debya v. The Collector of Mymensingh , V W. R., Act X RuL 
69). When the defendant-ryot in a suit for rent pleads payment, the 
burden of proof is on him ( Pareag Lai v. Ram Jewan Lai \ I W. R. Civ* 
Rul. 264 : Kundu B chart Banerji v. Rai Muthuranath Chaudhrt, X W. 
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R. Civ. Rul. 155). A ryot claiming protection from ejectment by a 
purchaser at a sale for arrears of Government revenue must prove the 
ground (Section 37, Act XI of 1859) on which he claims such protection 
( Doman Lai v. Padman Singh , W. U. Jan. — July, 1364, ActX Rul. 129). 
When a ryot holds lands of considerable extent under a zemindar and 
alleges that one or two plots are held linger a diflerent title, the burden 
of proving this allegation lias been cast upon him (Bam Kumar Rai v. 
Bejai Gobind Baral and others , VII W. R. Civ. Rul. 535). When a 
plaintiff comes into Court and asks for a declaratory decree confirming 
his title, he must prove the title which he seeks to have confirmed, and 
cannot have a decree on the mere ground that he is in possession and 
that the defendants have proved no better title ( Joloke Singh v. Gurwar 
Singh , II W. II. Civ. Rul. 167: Rassonada Rayar v. Sitharami Pillai, 
IT Mad. II. C. Rep. 171 : Royes Mulali and others v. Mudhu Sudhan 
Mandal , IX W. II. Civ. Rul. 154: Par aid Naraiu Singh and others v. 
Bisseshar Dyal Singh and others , VII W. R. Civ. Rul. 148: Aladan 
Mohan Saha v. Bharat Chandra Rai, XI W. II. Civ. Rul. 249). When 
the defendant impeaches the correctness of an Amin's report (see ante , 
page 145), the burden of proof is on him,* and the plaintiff’ should not in 
the first instance be called upon to support its correctness (Gauri 
Narain Mazimdar v. Madliu Sudhan Dutt , II W. It., Act X R. 1), 
A plaintiff suing to set aside the sale of a patni taluk on the ground that 
the Collector acted without jurisdiction in making the sale must prove 
this allegation ( Kali Kumar Muhhcrjt v. The Maharaja of Bur die an, V 
W. R. Civ. Rul. 39).] 

103. The burden of proof as to any particular 

Burden of proof as to fact lies on that person who 
particular fact. wisllCS tho Court to believe ill 

its existence, unless it is provided by any law that 
the proot of that fact shall lie on any particular 
person. 

Illustration. 

(a.) A prosecutes B for theft, and wishes the Court 
to believe that B admitted the theft to C. A must prove 
the admission. 

B wishes the Court to believe that, at the time in ques- 
tion, he was elsewhere. He must prove it. 

[The cases given in the Note to the preceding Section will furnish 
numerous further illustrations of the rule here laid down. It may be 
observed that the general rule contaiued in Section 102 applies more 
especially to the whole case, while the rule contained in Section 103 will 
have special application to particular issues. 
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As instances of a provision of law that the proof of a fact shall lie 
upon* a particular person, reference may be made to Section 89 of the 
Code of Criminal Procedure, which enacts that all persons shall give 
information of the commission of certain o lienees to the nearest Police 
officer or Magistrate, and throws upon such persons the burden of 
proving reasonable excuse for not doing so — and to Section 19 of the 
Indian Succession Act, under the provisions of which succession to the 
movable 'property of a man, who dies leaving such property in British 
India, is regulated by the law of British India in the absence of proof 
of any domicile elsewhere ; the person who seeks to have the succession 
regulated by any other law being, therefore, under the burden of proving 
another domicile.] 


104. The burden of proving any fact necessirry 
Burden of proving fact to be I )roved in order to enable 


to be proved to make 
evidence admissible. 


who wishes to give such evidence. 


any person to give evidence of 
any other fact is on the person 


Illustrations. 


(a.) A wishes to prove a dying declaration by. B. A 
must prove B’s death. 

(b.) A wishes to prove, by secondary evidence, the 
contents of a lost document. 

A must prove that the document has been lost. 


105. When a person is accused of any offence, the 
Burden of proving that b * ird en of proving the existence 


case of accused comes 
within exceptions. 


of circumstances bringing the 
case within any of the General 
Exceptions in the Indian Penal Code, or within 
any special exception or proviso contained in any 
other part of the same Code, or in any law defining 
the offence, is upon him, and the Court shall pre- 
sume the absence of such circumstances. 


• Illustations. 

(a.) A, accused of murder, alleges that, by reson of un- 
soundness of mind, he did not know the nature of the act. 
The burden of proof is on A. 

* ( b .) A, accused of murder, alleges that, by grave and 
sudden provocation, he was deprived of the power of self- 
control. 

The burden of proof is on A. 

T 2 
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(<?.) Section three hundred and twenty-five of the 
Indian Penal Code provides that whoever, except in* the 
case provided for by section three hundred aiul thirty-five, 
voluntarily causes grievous hurt, shall be subject to cer- 
tain punishments. 

A is charged with voulntarily causing grievous hurt under 
section three hundred and twenty-five. 

The burden of proving the circumstances bringing 
the case under section three hundred and thirty-five lies 
on A. 

[ Section 235 of the old Code of Criminal Procedure (Act XXV of 
186*1) enacted that it should not be necessary to allege in the charge 
any circumstances for the purpose of showing that the charge did not 
come within any of the general exceptions contained in Chapter IV of 
the Indian Penal Code: and Section 236 enacted that it should not be 
necessary at the trial, on the part of the prosecution, to prove the 
absence of such circumstances in the first instance : but that the 
accused person should be entitled to give evidence of the existence of 
any such circumstances, and that evidence in disproof thereof might 
then be given on the part of the prosecution. Section 237 then provided 
that when the Section referred to in the charge contained an exception 
not being one of such general exceptions , the charge should net bo 
understood to assume the absence of circumstances constituting such 
exception so contained in the Section, without a distinct denial of 

the existence of such circumstances. The 
Alteration of the Law. Evidence Act expressly repealed (see Schedule) 
Section 237 of Act XXV of 1861. The 
whole of the Act was subsequently repealed by the new Code of 
Criminal Procedure, Act X of 1872, Section 433 of which contains 
provisions as to the mode in which charges are to be drawn up. 
This Section does not, however, expressly mention exceptions General 
or Special; but it is clear from its provisions, and more especially 
from the Illustrations appended thereto, that every charge is to be 
understood as assuming the absence of all circumstances constituting 
exceptions general or special. The above Section of the Evidence Act 
throws upon the accused the burden of proving the existence of cir- 
cumstances which bring the case within any of the Special as well as 
any of the General Exceptions of the Penal Code, So far, then, as the 
Special Exceptions are concerned, an important alteration has been 
made in the law. With reference to 4t shall presume," *soe ante y page 7(f 
In India it not unfrequently happens — it has happened many times in 
the <&urse of my own experience— that a prisoner, charged with a 
serious offence, makes no defence except the simple plea of 44 notgitil(y t ” 
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and .wholly fails to rely upon or to attempt to prove circumstances 
which undoubtedly exist and would bring his case within one of the 
General or Special Exceptions of the Penal Code. Himself ignorant of 
the law, he is probably also without means to engage the services of 
such legal advisers as are available. In such cases when anything 
transpires during the trial to* show, or when it appears from the deposi- 
tions of the committing Magistrate that there are or may be such 
circumstances, it is submitted that it falls within the duty of a Judge 
as defined by Sections 256 and 264 of the Code of Criminal Procedure, 
and by Section 165 of the Evidence Act, to elicit from the witnesses 
such information, or, if need be, to adjourn the case for such additional 
evidence as shall establish the existence of these circumstances or 
otherwise.] 

106. When any fact is especially within the 

Burden of proving fact knowledge of any person, the 
especially within know- burden of proving that fact IS 

lcchre. i • 

upon linn. 

Illustrations. 

(a.) When a person does an act with some intention other 
than that which the character and circumstances of the act 
suggest, the burden of proving that intention is upon him. 

(b.) A is charged with travelling on a railway without a 
ticket. The burden of proviug that he had a ticket is on him. 

[In the case of Naha Kisscn Multherji v.' Promothanath Ghose and 
others , V W. 11. Civ. Rul. 148, the plantiil, who was formerly patniddr 
of the village, sued for the possession of certain land which he claimed 
as lakheraj, , and from winch he stated that he had been ousted by 
Jhc defendant, who had become patniddr by purchase at a sale held 

under Bengal Regulation VIII of 1819. 

Examples of this Rule. Although, according to the general rule (see 
ante , pages 361, 363), it would have lain upon 
the defendant to show that the land was mat or rent-paying after 1790, 
yet it was held that as plain till, by reason of his having been formerly 
patniddr of the village had special means of knowledge and was in a 
position to prove the area of the mdl lands, the burden of proof lay on 
^him in the first place to show that the disputed land was not within this 
area. In Pant Kumar Rai v. Bijai Gohind Baral , VII \V. R. Civ. 
Rul. 535, the dispute was between the zemindar and his tenant. The 
latter held lands of considerable extent under the former, but objected 
that one of the two plots occupied by him had been held' unc^er a 
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As to tbe relation of Principal and Agent, see Chap X, Sections 
182—238 of the same Act. Section 206 
Agency. enacts that reasonable notice must be given 

of revocation or renunciation, otherwise the 
damage thereby resulting to the principal or the agent, as the case 
may be, must be made good to the one by the other. Section 208 
enacts that the termination of the authority of an agent does not, so 
far as regards the agent, take effect before it becomes known to him ; 
or, so far as regards third persons, before it becomes known to them. 

Where two persons set up rival claims to the tenancy of the same 
piece of land under the same landlord, and 

Landlord and Tenant. one of them admitted the previous ten- 
ancy of the other, but pleaded that he had 
relinquished the land, which was upon this leased to himself, it was 
held that it lay upon him to prove the relinquishment which he thus 
alleged ( Kisseti Chandra Saha and others v. Jlufatm Chand Saha 
and others, W. R., Jan. — July, 1864, Civ. Rul. 47). With reference 
to Section 19 of Act X of 1859, and Section 20 of Act VIII (B. C.) 
of 1869, which provide for a written notice of relinquishment to be 
served on the landlord through the medium of the Court, it has been 
decided 'that if the tenant have taken the steps so provided by law 
in furtherance of his intended relinquishment, the burden of proving 
that he continued to hold possession of the land, notwithstanding that 
such steps had been taken by him, will fall upon the landlord. If, on 
the other hand, the tenant have not taken these steps, it will be for 
him to show-' that the landlord took possession of the land, and enjoyed 
the profits by holding it khas (i. e in his own possession) or by letting 
it to other parties ( James Ershine v. llam Kumar Rai and others , 
VIII W. R. Civ. Rul. 221). In the case of Tilak Fatah v. Mahahir 
Panday and another , VII B. L. It., Appen. 11, it was held that tbe 
above'Sections, relating to service of notice of relinquishment, have no 
application where the tenant holds under a lease for a definite term — 
that the presumption here is in favour of relinquishment on the expiry 
of the term — and that it is for the landlord who avers that the tenant 
(defendant in a suit for arrears of rent) did not so relinquish to prove that 
be continued to hold over. It may be a question whether this decision 
will continue to be law under the provisions of the above Section. It may* 
however, be observed that the Section is founded on a general presump- 
tion arising from the experienced continuance , for a longer or shorter 
period, of human affairs, and that whatever room there may be for such 
a presumption when no definite term has been fixed for the continuation 
of the tenancy, it would appear to be excluded by the circumstances of 
the case, when such a term has been fixed. The provisions of Section 
114 ,post f may, perhaps, be wide w enough to include such a case.] 



EFFECT OF POSSESSION - . 


377 


S. 110.] 


110. When the question is whether any person 
is owner of anything of which 
ownership. 0 * pr °° f aa to he is shown to be in possession, 
the burden of proving that he is 
not the owner is on the person who affirms that he 
is not the owner. 


[Men generally own the property which they possess, and possession 
is therefore presumptive proof of ownership . The rule applies to pro- 
perty real and personal, movable and immovable. A plaintiff seeking 
to eject a person from immovable property and to obtain possession 
thereof for himself, must in consequence recover by the strength qf his 
own legal title, and cannot in the first instance call upon the defendant 
to show the title under which he holds. In the case of Jawala Baksh 
v. Dharam Sing, X Moo. Ind. Ap. 528, their Lordships of the Privy 
Council said: — “ The appellant was in possession of the estate. 
He and his father had held continual possession of it -from December, 

, 1843, if not from October, 1842. His own 

Rule illustrated. . , , .. , - 

possession of it had been unquestioned since 

February, 1845, when he was recorded as the proprietor of ?t. It was 
essential, therefore, for any party seeking to oust him from that posses- 
sion to show a better title to the estate, i. e. a title which would give 
the claimant a right to the estate failing the title impeached. The 
judgment of the Sader Court assumes that the title set up by the 

plaintiffs may be wholly bad. The effect, 

therefore, of the judgment is to defeat the appellant’s possessory title, 
without giving him an opportunity of contesting the title of the party by 


whom he is turned out of possession. Their Lordships cannot give 
their sanction to this course of proceeding, which appears to them to 
be in violation of the legal principles which protect possession. . . * 

It is difficult to estimate the full weight of the grave 

dangers to which so irregular a course might expose possession. They 
conceive that the first question which the Sader Court ought to have 
decided, and which must now be decided on this appeal, is whether the 
plaintiffs have shown any title to this property.” In the case of Ram 
Rattan Rai v. Faruhsunnissa Begum and liukya Begum, IV Moo. Ind. 
Ap. 233, the defendant was in possession of certain laud under a deed-of- 
sale from the person last seised and was forcibly ousted by the plaintiffs, 
who claimed under a deed-of-gift from the same person. The .defendant 
was by an order of the Criminal Court restored to possession, the plaintiffs 
being directed to bring a civil suit to establish the title set up toy 
them. They did so, and it was held in this suit that it was incum- 
bent on them to prove their right to, the land claimed by them before 

' mV' a 

z 2 
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they could put the defendant to proof of his title. So in JRdjd Barda - 
kanth Rai v. Baku Chandra Kumar Rai and others, XII Aloo. Ilid. 
Ap. 145, one of the claimants in a case of disputed boundaries was 
in possession by virtue of a Alagistrate’s order made under Act IV of 
1840, 1 and it was held that it lay on the party seeking to oust him to 
show a better title to the hind claimed than that of the party in posses- 
sion. In Sevvaji Vijaya Raghamdha Valoji Kristnun Oopaiar v. 
Chinna Nayana Chetti , X Moo. Ind. Ap. 151, the plaintiif sued to 
recover a village in the possession of the defendant, whose title and 
that of his predecessors hud been unchallenged for forty-four years. 
His allegation was that his ancestor had merely mortgaged the land to 
the ancestor of the defendant, and that the defendant was only an 
usufructuary mortgagee in possession. It was held that the onus pro- 
bandi or burden of proof was on the plaintiff, who could only succeed 
by the strength of his own title and not by reason of the weakness of 
the defendant's title. “ A plain tiff,” it was said, “ who alleges that his 
ancestor, forty-four years ago, made a mortgage to the ancestor of the 
present possessor of a property, and by virtue thereof seeks to dispos- 
sess the present possessor, must prove his case clearly and indefensibly . 
lie must succeed by the strength of his own title, and not by reason of 
the weakness of the opponent's. It would be contrary to all principles 
of law and justice, that upon such an allegation, a plaintiff should be 
able to require the present possessor to prove his title, and if he failed 
in doing so to dispossess him of the land in question.” See also the 
following cases : — Raja Mohesh Narain Singh v. Krishnanand Misser 
and another, IX Moo. Ind. Ap. 324 (“it would be monstrous to make 
the title to land in a purchaser depend, years after it has accrued, and 
possession has been enjoyed under it, on his proving the same affirma- 
tively. In the nature of the thing all traces of the evidence may be 
expected, as to some of the particulars, to perish in a short time**) : 
Ashrafunissa Beg am v. Rag him at h Sahai and others, II W. K. Civ. 
Kul. 267 (Suit by the alleged assignee of a mortgagor under a zun- 
i-peshgl lease to recover possession of the land from the alleged mort- 
gagee on payment of the alleged balance due): Chandra Mani Chau- 
dhrain v. Raj Kissore Saha , V \V. 11. Civ. Kul. 246 (Suit to recover 
land which the plaintiff alleged that he had purchased at a sale, in exe- 
cution of a decree) : Putin Bchnri Sen v. R. Watson j$r Co., IX \V\ 
R. Civ. Kul. 190 (The party who avers a title must make out such 
title, even if it be necessary to prove a negative in order to do so) : 
Mussamat liar asundari Deby a and others v. Mussamat Amina Begum, 


1 Tht* Act was repealed by Act XVII ol 1862. The analogous provision® of 
existing law will be found in Bee lions 530—535, Chapter XL of the Code ot Crimi- 
nal Procedure, Act X of 1872. 
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I J ur. N. S. 188: Srimati Debya v. Madati Mohan Singh, II B. 
L. R. A. C. 326 (Suit to recover possession of land seized in execution, 
sold after rejection of a claim by plaintiff, and purchased by judgment- 
creditor, who sold to the defendant, who ousted plaintiff). Where the 
plaintiff in a suit for declaration of title made out a primd facie title 
to the property by producing the title-deeds in favour of himself, it 
was held that it lay upon the defendant to disprove this title ( Swarna - 
mayi Raur v. Srinibash Koyal , VI B. L. It. 145). 

The rule has, however, no application when the possession has been 
obtained by force or fraud/ A man cannot be allowed to take advan- 
tage of his own wrong in order to shift the burden of proof to his 
opponent. Where, therefore, the plaintiff proves that he was in posses- 
sion and was ousted by the defendant otherwise than by due course of 
law, the burden of proving a title is shifted upon the defendant ill 
the first instance ( Jadabnath and another v. Ram Sundar Surmah and 
another , VII W. It. Civ. Itul. 174: Radha Ballab Gosain and others v. 
Kisscn Gobind Gossein, IX W. It. Civ. Rul. 71 : Ganr Parey v. 
Umasnndari Debya , XII W. It. Civ. Rul. 472: Muhesh Chandra 
Bandopadhya v. Srimati Buroda Debt , II B. L. It. A. C. 275). Under 
the provisions of Section 15, Act XIV of 1859, if any person shall, 
without his consent, have been dispossessed of any immovable property 
otherwise titan by due course of law, such person, or any person claiming 
through him, shall, in a suit brought to recover possession of such pro- 
perty, be entitled to recover possession thereof 
Ser~\lVof 1859^ notwithstanding any other title that may be 

set up in such suit, provided that the suit be 
commenced within six months from the time of such dispossession. 
But nothing in this Section shall bar the person from whom such posses- 
sion shall have been so recovered, or any other person instituting a suit 
to establish his title to such property and to recover possession thereof 
within the period of limitation provided by law. Xo appeal from or 
fciriew of an order or decision made in a suit under this Section, is by 
law allowable (sec Section 26, Act XXIII of 1861). The object of the 
Section was to discourage parties from taking the law in their own hands, 
and from asserting their rights by force. The result of a suit under these 
provisions is to restore to possession the party ousted by force, and to 
leave the question of title wholly untouched and open to litigation in 
a regular suit. When, therefore, a regular suit to establish title and 
recover the land is brought against the party so restored to possession y 
•the whole burden of proof is upon the plaintiff in such regular suit \ 
and, until he can show a title to the property, the Court will not look 
into the defendant’s title or disturb his possession ( MAM Meinudftt r m 
Girish Chandra Rat Chaudhri, VII W. R. Civ. Rul. 230). If ho 
prove twelve years’ undisturbed possession antecedent to the ejectment 
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under tlie summary order made under the above Section, this will be 
a good title, sufficient at least to throw upon the defendant the burden 
oi proving a better title ( Ram Chandra Chaudhri v. Brajanath Sarma , 
III B. L. R. Appen. 109 : Ballab't Kant Bhattackarjya and another v. 
Durjadhan Sikdar and others , VII W. R. Civ. Rul. 89). When a 
person ousted otherwise than by due coarse of law fails to avail him- 
self within six months of the summary remedy provided by the law, 
and afterwards brings a regular suit to recover possession, it has been 
questioned whether the burden of proof ought to be laid upon him or 
upon the defendant. Section 15 of Act XIV of 1859, however, provides 
a special and a summary remedy, and doubtless was not intended to 
interfere with the ordinary rule that a man cannot be permitted to take 
adjutage of his own wrongful act to shift the burden of proof upon 
his opponent. In this view it may well be held that, as soon as the 
plaintiff has proved former possession and dispossession by the defendant 
otherwise than by due course of law, the burden of proving a title will 
be on the defendant. The following cases support this view, viz.: — 
Khdjdh E nay alula Chaudhri v. Ktssen Sundar Surma and others , VIII 
W. It. Civ. ltul. 336 : Aycshu Bibi and others v. Kanhyc Muluh and 
others , XII W. It. Civ. Rul. 146: Shuma Snndari Debyu v. The Col- 
lector of Malda and others , XI 1 W. It. Civ. Rul. 164: Trilochan Ghose 
and others v. Kailas noth Sidhanla Bhanmik Bhaftacharjya and others, 
III B. L. R. A. C. 298. Buf see Amir Bibi and others v. Takntnissa 
Begam and others, VI f W. R. Civ. Rul. 332, and on review, VIII W. 
It. Civ. Rul. 370: and Ram DnU Chaudhri v. Lnkkhi Karr , XI W. It, 
Civ. Rul, 447. It may be scarcely necessary to observe that possession 
may be proved by oral evidence (Maui ram Deb v. Debt Charan Deb 
and others , IV B. L. R. F. B. 97.)] 

111. Where there is a question as to the good 
„ , , , , . , faith of a transaction between 

Proof or good faith 

in transactions where one pflXtlCS, 0110 
pnrty is in relation of tllO Other in a position of active 

confidence, the burden ot prov- 
ing the good faith of the transaction is on the 
party who is in a position of active confidence. 


of whom stands to 


Illustrations. 

(a.) The good faith of a sale by a client to an attorney 
is in question in a suit brought by the client.. The burden 
of proving the good faith of the transaction is on the 
attorney. 
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(b.) The good faith of a sale by a son just come of age 
to a father is iu question in a suit brought by the son. 
The burden of proving the good faith of the transaction is 
on the father. 


[The rule here laid down is in accordance with a principle long acknow- 
ledged and administered in Courts of Equity in England and America. 
This principle is that he who bargains in a matter of advantage with a 
person who places a confidence in him, is bound to show that a proper 
and reasonable use has been made of that confidence. The transaction 

is not necessarily void ipso facto , nor is it 
Principle administered in necessary for those who impeach it to estab- 
lish that there lias been fraud or imposition, 
but the burden of establishing its perfect fairness, adequacy, and 
equity is cast upon the person in whom the confidence has been 
reposed. 1 2 The rule applies equally to all persons standing in confi- 
dential relations with each other. In addition to the instances of the 
application of the rule supplied by the Illustrations , the following also 
may he mentioned: — Where a guardian or other person standing in the 
place of a parent purchases or takes a gift of property from his ward 
before or immediately after the latter lias come of age : where » minister 
of religion, medical attendant, or other person has, through the means of 
a position presenting peculiar opportunities, acquired special confidence. 
Agents, trustees, executors, administrators, auctioneers, and others have 
been held to fall within the rule. The Section requires that the party 
ou whom the burden of proof is laid should have been in a position of 
active confidence . There is a distinction between a confidential adviser 
who is generally consulted in the management of an individual's affairs, but 
who takes no part in such management, and an agent, steward, or other 
person who undertakes an office or ergages actively in the concerns of 
such individual and in the general management thereof. It will be im- 
portant to draw a distinction between the class of cases with which this 
Section is concerned, and another class of cases already referred to {ante % 
p. 358). Where fraud is alleged, the rule has been clearly established 
in England that in the case of a stranger, that is to say, a person not 
standing in any confidential or fiduciary relation towards the donor, 
equity will not set aside a voluntary deed or donation, however itnpro* 
videnfc it may be, if it be free from the imputation of fraud, surprise, 
undue influence; and spontaneously executed or made by the donor with 
•his eyes open. And it is equally clear, that in all cases where it has 
been proved that a mere stranger, connected with the donor by no 


1 Bee Story's Equity Jurisprudence, §§ 300—327 : aud Hugutmn v. Bcml gf s 

2 Leading Owes in Equity, 3rd Ed., 504, 
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peculiar or fiduciary relation from which undue influence can be inferred, 
lias, either by fraud, surprise, or undue influence, obtained from him a 
voluntary donation, a Court of Equity will at once set it aside; in such 
cases, however, the proof of fraud , surprise , or undue influence is com- 
pletely upon the donor or person deriving title from him, for prima facie the 
donation is valid. 1 Where an active, confidential, or fiduciary relation 
exists between the parties, there the burden of proof is on the donee or 
those claiming through him. It has further been laid down that, where 
a person gains a great advantage over another by a voluntary instru- 
ment, the burden ot proof is thrown upon the person receiving the 
benefit, and he is under the necessity of showing that the transaction 
is fair and honest ; for, although the Courts never prevent one person 
from being the voluntary object of the bounty of another, yet it must 
be shown that the bounty was purely voluntary, and not produced by 
any undue influence or misrepresentation, 2 The Evidence Act does 
not provide specially for this last case, though it may possibly fall within 
the purview of Section 1 14, post. 

In judging of the validity of transactions between persons standing 
in a confidential relation to each other, the material point to be consi- 
dered is whether the person conferring a benefit on the other had com- 
petent and independent advice. The age or capacity of the person 
conferring the benefit and the nature of the benefit are of ^itth* import- 
ance in such cases : they arc important only when no such confidential 
relation exists. 3 

The above principles have been acknowledged and acted upon in 
more than one Indian case. In Munshi Bazlitr Rahim v. Shams unissa 
Begam, XI Moo. I ml. Ap. 551, a Mah«>me- 
Indiari Cases. ' dan wife had brought a suit against her hus- 

band to recover the value of real and per- 
sonal estate including certain Company's paper, which it was alleged was 
her separate property, and had been, as she lived in seclusion, endorsed 
and handed over by her to her husband for the purpose of obtaining 
the interest thereon. The defence was that the husband had purchased 
this paper from her, and had, on endorsement and delivery, paid her full 
value for the same. It was held that the husband was bound to show 
something more than the mere endorsement and delivery of the paper, 
and that, from the relations subsisting between the parties, the htirdtm of 
proof was upon him to establish— jffnrl, that the transaction which he 
set up was a bond fide sale; and, secondly, that ho had given full value 
for the paper. 44 That all these securities came to her bands whilst she « 


*11 Leading Cases in Equity, 520—530. 

• II Leading Cases in Equity, 543. 

• II Leading Cases in Equity, 543. 
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was an inmate of his zenanah said their Lordships ; u that they all 
passed from her to him ; that some of them remain in his possession ; 
and that others have been traced to his creditors — is incontestable. 
That she came to his house a wealthy woman, and left it almost desti- 
tute, admits of no doubt. And it can scarcely be denied that trans- 
actions of this nature and magnitude between husband and wife, with 
such a result, require a full and clear explanation on the part of the 
former, supported by such evidence as shall satisfy a Court of Justice 
that they were conducted fairly and properly, and with a due regard to 
the rights and interests of the wife. Her case is, that the securities 
were entrusted to him for a particular purpose, viz that of receiving 
the interest on them for her, and that though they may have been 
endorsed, she never meant to transfer the property in them. His case 
is that he purchased them from her on several occasions, and that on 
their endorsement and delivery he paid her the full value for them. The 
principle of the julgments of the Courts below seems to be, that 
although the wife may have failed to establish affirmatively the precise 
case alleged by her, her husband having admitted the receipt of the 
securities from her, was bound to show something more than mere 
endorsement and delivery ; that, the relation of the parties being what it 
was, it lay upon him to prove that the transactions which he set up were 
bond Jids sales and purchases, and that lie actually gave full value for 
what lie received from her. Their Lordships are clearly of opinion 
that this is a sound principle , and in accordance with the long-established 
practice of the Courts in India . The Attorney-General, indeed, argued 
that a distinction is to be drawn in this respect between a Mahotnedan 
and a Hindi! woman; nay, that in all that concerns her power over 
her property, the former is by law more independent than an English 
woman of her husband. It is no doubt true that a Mussulman 
woman, when married, retains dominion over her own property, and 
is free from the control of her husband in its disposition; but 
tljr JHindu law is equally indulgent in that respect to the Hindu wife. 
It may also be granted that in other respects the M&homedan law is 
more favourable than the Hindu law to women and their rights, and 
does not insist so strongly on their necessary dependence upon, and 
subjection to, the stronger sex. But it would be unsafe to draw from 
the letter of a law, which, with the religion on which it is chiefly founded, 
is spread over a large portion of the globe, any inference as to the 
capacity for business of a woman of a particular race 6r country. In 
Jndia the Mussalman woman of rank, like the Hindu, is shut up in 
the zenanah, anflh&s no communication, except from behind the purdah 
or screen, with any male persons, save a few privileged relatives or 
dependants. The culture of the one is not, generally speaking, higher 
than that of the other, and they tnay be taken to be equally liable to 
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the pressure and influence which a husband may be presumed to be 
likely to exercise over a wife living in such a state of seclusion. Their 
Lordships must, therefere, hold that this lady is entitled to the protection 
which, according to the authorities, the law gives to a pardah^nashin, 
and that the burden of proving the reality and bond Jides of the pur- 
chases pleaded by her husband was properly thrown on him.” The 
case of Abdul All alias Shoageea v. Kariinantssa , IX \V. R. Civ. Rul. 
153, was also a suit by a Mahomedan female against her husband, from 
whom she had been divorced, to recover property into possession of 
which the defendant had come by reason of his marriage with the 
plaintiff, and which he was found not to hold in his own right. The 
burden of proof was here also laid upon the husband. In the case of 
lhip Naruin Singh and others v. Gangadhar Persad Narain and other s> 
IX W. R. Civ. Rul. 297, a Hindu purdah-nashin woman, acting as 
guardian of her minor sons, had sold three estates to the persons who 
held them under zur-i-pe$hgi mortgages, and who therefore were 
liable to account to the minors on behalf of whom their mother was 
acting. The minors, on coining of age, brought an action to impeach 
the sales, and it was held to lie upon the purchasers to prove the 
honesty of the transaction, partly because they had purchased from a 
pardah-nashin female and partly because the purchase was that of the 
property of a person under a disability (see ante , p. 358). In the case 
of R. A. Pushong v. Mania Halicanl , I B. L. II. A. C. 95, the 
transaction was between persons standing in the relation of legal advisor 
and client, and related to the subject of litigation or advice. Such a con- 
tract, it was observed, is liable to be questioned by the other side at any 
time, and when it is questioned every presumption is made against 
its being just. Undue influence is presumed to have been exerted 
until the contrary is proved ; and it is incumbent upon the purchaser, 
if he relies upon the contract, to show that all its? terms and conditions 
are fair, adequate, and reasonable. Failing that, his claims under the 
contract and his rights under it must go. See also Pannalal Seaf Tr . 
Srimati Bama Sundari Dasi y VI B. L. R. 732 : and Grose and 
another v, Amirtamuyi Dasi y IV B. L. R. O. J. 1. In the case of Ram 
Persad Misser v. Rani Phulputl , VII W. K. Civ. R. 99, the same 
principle was .applied to a deed-of-gift of property, apparently not the 
property in litigation, and which formed the subject of advice, made by 
a Hindu pardah-nnshtn woman to a Mukktar employed by her to con- 
duct certain suits.] 

112. The fact that any person was . horn during 

Birth daring marring the continuance of a valid mar- 
conclusive proof of legi- riage between his mother and any 
t,,n, * cy, man, or within two hundred and 
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eighty days after its dissolution, the mother remain- 
ing unmarried, shall he conclusive proof that he is 
the legitimate son of that man, unless it can be 
shown that the parties to the marriage had no access 
to each other at any time when he could have been 
begotten. 

[ The legal maxim is, Pater est quern nuptce demonstrant — “ He is the 
father whom the nuptials indicate.” See the maxim applied in the case 
of Mahomedans in Jeswant Singh Ji TJbby Singh Ji and another v. Jet 
Singh JI ZJbby Singh Ji , III Moo. Ind. Ap. 150. Unless it be shown 
that the parties to the marriage had no access, the fact that the woman 
was living in notorious adultery will not be sufficient to rebut # the 
presumption of legitimacy. Under English law the presumption may 
be rebutted by proof of the impotency of the husband. The above 
Section scarcely makes provision for this. When non-access is proved 
until within six months of the woman’s delivery, the husband will be 
presumed, in accordance with the invariable course of nature, not to 
be the father of the child. 1 As to “ conclusive proof,” see Section 4, 
p. 76, ante. It may be assumed that the provisions of this Section will 
supersede certain rather absurd rules of Mahotnedan law, by which a 
child born six months after marriage or within two years after divorce 
or the death of the husband, is presumed to be bis legitimate offspring. 
See the Hedaya, Chap. XIII, and Macnaghten’s Hindu Law, Chap. 
VII, §31.] 

113. A notification in the Gazette of India that 
any portion of British territory 
territory. 01 cesslon o£ has been ceded to any Native 

State, Prince or Ruler, shall be 
conclusive proof that a valid cession of such ter- 
ritory took place at the date mentioned in such 
notification. 

[As to “ conclusive proof,” see Section 4, page 76, ante. See, in con- 
nection with this Section, Clause 7, Section 3, Bengal Regulation XIV 
of 1825, which enacts that, for the purposes of that Regulation (pi*., 
the inquiry into the validity of laklieraj grants), the following shall be 
held to be the periods at which the several provinces subordinate to the 
Bengal Presidqpcy were acquired by the British Government, namely, 

for Bengal, Bchar, and Orissa (excepting Cuttack), the 12th August, 
iis 

1 1 Macqueen’s Scotch Appeal Cases, House of Lords, 277 : R. v. Luge, 8 East's 
Reports, 202. 
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1865: for Benares, the 1st July, 1775 : for the provinces ceded by the 
Nawab Vizier, the 1st January, 1801 : for the provinces ceded by Daulat 
Rao Scindia and the Peshwah, the 1st January, 1803 : for the province 
of Cuttack, Puttaspore and its dependencies, the 14th October, 1803: 
for the pergunnah of Khandali, and the other territory ceded by Nana 
Gobin Rao, the 1st November, 1817.] 

114. The Court may presume the existence of 
any fact which it thinks likely to 

existence of certai^fact^ liav f happened, regard being had 

to the common course of natural 
events, human conduct and public and private 
business in tlieir relation to the facts of the parti- 
cular case. 

Illustrations. 

The Court may presume — 

(a.) That a man who is in possession of stolen goods 
soon after the theft is either the thief or has received the 
goods knowing them to be stolen, unless he can account for 
his possession ; 

[The presumption usually made is that of theft. In order to warrant 
the presumption of receiving , there should be evidence of some other 
person having committed the theft, see lloscoe's Criminal Evidence, sixth 
ed. y p. 817, and the observations of Patteson , J., in the case of R. v. 
j D ensity there quoted. What amounts to recent possession sufficient to 
justify the presumption in any particular case varies according as the 
stolen article is or is not calculated to pass readily from hand to hand 
See the cases quoted, Iioscoe, pp. 18 — 20 : and Tay., § 122.] 

(b.) That an accomplice is unworthy of credit, unless 
he is corroborated in material particulars ; 

[See Section 133, post, and the note thereto.] 

(c.) That a bill of exchange, accepted or endorsed, was 
accepted or endorsed for goou consideration ; 

[Bills of exchange and promissory notes form an exception to the 
general rule that the consideration for a contract must be proved ; and 
are prima facie presumed to be founded on a valuable consideration* 
partly to secure their negociability, and partly because the existence of 
a valid consideration may reasonably be inferred from the solemnity of 
the instruments themselves and the deliberate mode in which they are 
executed. See Tay., § 127 ; Story on Bills, §§ 16, 178.] 
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( d .) That a thing or state of things which has been 
shown to be in existence within a period shorter than that 
within which such things or state of things usually cease 
to exist, is still in existence ; 

(<?.) That judicial and official acts have been regularly 
performed ; 

[ Omnia prcesumuntur rite esse acta — “ All things are presumed to 
have been duly performed.” See Tay., §§ 124, 124A, 125, 126: Whar- 
ton’s Legal Maxims, p. 129: and Broom’s Legal Maxims, p. 907.] 

(/. That the common course of business has been fol- 
lowed in particular cases ; 

[As for example, the course of business in the Post-office. See Sec- 
tion 16, ante, p. 93.] 

(y.) That evidence which could be and is not produced 
would, if produced, be unfavourable to the person who 
withholds it ; 

[See Tay., §§ 101, 499, 729 ; and the case of Armory v. Delamirie, 

1 Smith’s Leading Cases, 301, in which a jewel found by a chimney- 
sweeper’s boy was presumed to be of the best description as against the 
jeweller who had received it from the boy and refused to return it.] 

(/<,) That if a man refuses to answer a question which 
he is not compelled to answer by law, the answer, if given, 
would be unfavourable to him ; 

[See Section 4 of the Oaths’ Act, VI of 1872.] 

(i.) That when a document creating an obligation 
is in the hands of the obligor, the obligation has been 
discharged. 

£See Tay., § 146 and cases there quoted : and Shearmam v. Fleming 
and others, V B. L. It. 619.] 

But the Court shall also have regard to such facts as the 
following, in considering whether such maxims do or do 
not apply to the particular case before them: — 

As to Illustration (a) — A shop-keeper has in his till a 
marked rupee s'oon after it was stolen, and cannot account 
for its possession specifically, but is continually receiving 
rupees in the course of his business : 

As to Illustration (b) — A, a person of tho highest cha^ 
racter, is tried for causing a man’s death by an act of neg- 
ligence in arrangiug certain machinery. B, a person of 
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equally good character, who also took part in the arrange- 
ment, describes precisely what was done, and admits and 
explains the common carelessness of A and himself : 

As to Illustration ( b ) — A crime is committed by several 
persons. A, B, and C, three of the criminals, are captured 
on the spot and kept apart from each other. Each gives 
an account of the crime implicating D, and the accounts 
corroborate each other in such a manner as to render pre- 
vious concert highly improbable : 

As to Illustration (c) — A, the drawer of a bill of ex- 
change, was a man of business. B, the acceptor, was a 
young and ignorant person, completely under A’s influence : 

As to Illustration (rf) — It is proved that a river ran in a 
certain course five years ago, but it is known that there 
have been floods since that time which might change its 
course : 

As to Illustration ( e ) — A judicial act, the regularity of 
which is in question, was performed under exceptional 
circumstances : 

As to Illustration (f) — The question is, whether a letter 
was received. It is shown to have been posted, but the 
usual course of the post was interrupted by disturbances: 

As to Illustration ( g ) — A man refuses to produce a docu- 
ment which would bear on a contract of small importance 
on which he is sued, but which might also injure the feel- 
ings and reputation of his family : 

As to Illustration (h ) — A man refuses to answer a ques- 
tion which he is not compelled by law to answer,, but the 
answer to it might cause loss to him in matters unconnected 
with the matter in relation to which it is asked : 

As to Illustration (i) — A bond is in possession of the 
obligor, but the circumstances of the case are such that h<^ 
may have stolen it. 

[Presumptions have usually been divided by English text-writers 
into two classes: vis. — presumptions of law 
Prcsump- an{ j presumptions of fuel. Presumptions of 
law consist of rules which in certain cases 
either prohibit or dispense with any ulterior enquiry. They are founded 
either upon the first principles of justice, or the laws of nature, or the 
experienced course of human conduct and affairs, and ^ie connection i 
usually found to exist between certain things. Whero the uniform 
experience of mankind has found this connection to exist, the law 
recognizes it without further proof. The correctness of the presump- 
tion is more or less probable in proportion to the uniformity of the 
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experience. Presumptions of law have, therefore, been divided into two 
kinds* — Conclusive and disputable (see ante , p. 76). “ Conclusive , or 

as they are elsewhere termed, imperative or 
tion^of U Law, Presura P** absolute presumptions of law,” says Mr. Tay- 
lor, u are rules determining the quantity of 
evidence requisite for the support of any particular averment, which is 
not permitted to be overcome by any proof that the fact is otherwise. 
They consist chiefly of those cases in which the long- experienced con- 
nection, just alluded to, has been found so general and uniform as to 
render it expedient for the common good that this connection should 
be taken to be inseparable and universal. They have been adopted by 
common consent, from motives of public policy, for the sake of greater 
certainty, and the promotion of peace and quiet in the community ; and, 
therefore, it is that all corroborating evidence is dispensed with, and 
all opposing evidence is forbidden.” 1 As has already been pointed out, 
these presumptions correspond with u conclusive proof” as defined in 
Section 4, ante , p. 76. The Evidence Act creates two such presump- 
tions, namely, as to legitimacy (Section 112), and as to cession of 
of territory (Section 113); and there are some others to be found in 
the Indian Statute Book : e. g\, a declaration made under Section 6 of 
the Land Acquisition Act, X of 1870, and published in the Gazette , is 
conclusive evidence that the land which forms the subject thereof is 
needed for a public purpose or for a company (see Section 6 of the 
Act)— a statement by a Magistrate to the effect that a proclamation 
was duly made for a person charged with a warrant offence who has 
absconded is under Section 171 of the Code of Criminal Procedure 
conclusive evidence of due compliance with the law — a certificate 
given to a purchaser at a sale for arrears of land-revenue or of public 
demands recoverable as land -revenue, is, under Section 8, Act VII (B. 
C.) of 1868, conclusive evidence that all the necessary notices have 
been served and posted— the register prepared under Section 26 of 
#be “Chota Nngpore Tenures Act,” II (B. C.) of 1869, is conclusive 
evidence of all matters recorded therein in pursuance of the Act— a 
notification by the Local Government under Section 5 of 44 The Crimi* 
nal Tribes' Act,” XXVII of 1871, is conclusive proof (Section 6, idem) 
that the provisions of the Act are applicable to the tribe, gang, or class 
specified therein. 3 See also (as to the boundary of the Sunderbuns) 
Rdjd Baradakanth Rai v. The Commissioner of the Sunderbuns^ U B. 


*§ 62. 

• See also Sections 27, 28, and 29 of the Limitation Act, IX of 1871, which deal 
with as questions of substantive law certain presumptions (as to easements, 4c.) 
of English text-writers. See Bhuban Mohan Banerji and others v. J. & Elliott and 
others^ VI B, L, R. 85. 
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of any rules of law. Such, for example, 5s the inference of guilt, 
drawn from the discovery of a broken knife in tbo pocket of the pri- 
soner, the other part of the blade being found sticking in the window 
of a house, which by means of such an instrument had been burglari- 


ously entered.” 1 * 

The view taken of the subject of presumptions, and the mode in 


Subject, of Presumptions 
how dealt with in Indian 


which the subject has been dealt with by the 
framers of the Indian Evidence Aet is briefly 


Evidence Act, as follows. It was considered that many 


topics which, properly speaking, have nothing to do with the law of 
evidence, have been treated under the head of presumptions by English 
text -writers. 2 Those which were considered to be of real practical 


importance have been included in the Sections of the Act already refer- 
red to. “ They fall under these heads,” said Mr. Stephen: “ 1 st — There arc 
a few cases in which it is expedient to provide that one fact shall be 
conclusive proof of another, for various obvious reasons — the inference 
of legitimacy from marriage is a good instance. 2ndhj — 1 here are 
several cases in which Courts would be at a loss as to the course which 


*§ ICO. 

* u The subject of presumptions," said Mr. Stephen, in moving that the Report, 
of the Select Committee on the Bill be taken into consideration, is one of some 
degree of general interest. It. was a favourite enterprise on the part of conti- 
nental lawV-rs to try to frame systems as to the effect of presumptions which would 
apare Judges the trouble of judging of tacts for themselves hv the light of their 
own experience and common *cn-»e. A presumption was an artificial rule as to the 
value and import of a particular proved fact. These presumptions were almost 
infinite in number, and were arranged in a variety of ways. There wore rebut ta- 
able presumption*, and presumptions which wore irrebuttable ; PrasumptioncA 
juris el <U jure, Prrroimpf hates jurh, and I'crsninpCones There wore also an 

infinite variety of rules for weighing evidence; so much in the way of presump- 
tion and so much evidence was full proof, a little h ,J H was half-full, and so on. 
Scraps of this theory have found their way into English law, where they produo 
a very incongruous and unfortunate effect, and give rise to a good deal of needless 
intricacy. Another use to which presumptions have been put is that of engrafting 
upon the law of evidence many subjects which in noway belong to it. for in- 
stance, there is said to be a conclusive presumption that every one knows the law, 
and this in regarded as necessary in order to vindicate the further proposition that 
no one is to lie punished for breaking a law of which he was ignorant. To my 
mind this is simply expressing one truth in the slmpo of two falsehood*. The 
plain doctrine, that ignorance of the law ia no excuse for breaking it, dispense* 
with the presumption, and hands the subject over, from the Law of Evidence with 
which it is accidentally connected, to criminal law to which it properly belongs.” 
Prowtdintf* of the Is y illative Council on the Wh March, 1872, pagn 2*13 of the 
Supplement to the Gazette of hulk I of March 30 M, 1872. Mr. Stephen'* views will 
be found further stated at page* 131—133 of hi* recently published work, “ The 
Indian Evidence Act, with an Introduction on the principle* of Judicial Evidence. 
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they ought to take under certain circumstances without a distinct rule 
of guidance. After what length of absence unaccounted for, for instance, 
may it be presumed that a man is dead ? The rule is that seven years 
is sufficient for the purpose. Obviously, six or eight would do equally 
well; but it is also obvious that, to have a distinct rule is a great con* 
venience. All cases of this Jkind fall properly under the head of the 
Burden of Proof, and T think it will be found that the provisions con- 
tained in Chapter VII of the Bill provide for all of them. A new 
Section (114) has been added to this chapter which deserves special 

notice 

The effect of this provision, coupled with the general repealing 
clause at the beginning of the Bill, is to make it perfectly clear that 
Courts of Justice are to use their own common sense and experience in 
judging of the effect of particular facts, and that they are to be subject 
to no technical rules whatever on the subject . 1 The illustrations given 
are, for the most part, cases of what in English law are called presump- 
tions of law; artificial rules as to the effect of evidence by which the 
Court is bound to guide its decision ; subject, however, to certain limita- 
tions which it is difficult either to understand or to apply, but which 
will be swept away by the Section in question. I am not quite sure 
whether, in strictness of speech, the rule that an accomplice unwor- 
thy of credit, unless lie is confirmed, can be called a presumption of 
law, though, according to a very elaborate judgment of Sir Barnes 
Peacock’s, it has at all events, some of the most important character- 
istics of such a presumption. Be this how it may, the indefinite position 
in which it stands has been the cause of endless perplexity and frequent 
failures of justice. On the one hand, it is clear law that a conviction is 
not illegal because it proceeds on the uncorroborated evidence of an 
accomplice ; on the other hand, it seems to be also law that, in cases 
tried by a jury, the Judge is bound by law to tell them that they ought 
not to convict on such evidence, though they can if they choose. How 
• Sessions Judge (sitting without a jury) is to give himself a direction 
to that e fleet, and how a High Court is to deal with a case in which 
he has convicted, although he told himself that he ought not to convict, 


1 In his recently published work Mr. Stephen says, “the terms of this Section 
are such as to reduce to their proper position of mere maxims, which aro to be 
applied to facts by the Courts in their discretion, a largo number of presumptions 
to which English law gives, to a greater or less extent, an artificial value. Nine 
of the most important of them are given by way of illustration. All notice of 
certain general legal principles, which are sometimes called presumptions, bat 
which in reality belong rather to the substantive law than to the law of evidence, 
was designedly omitted, not because the truth of |hose principles was denied, bat 
because it was not considered that the Evidence Act was the proper place for 
them” (p, 183), 
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I do not quite understand. At all events, it seems to me quite clear 
that he ought to be at liberty to use his discretion on the subject. Of 
course, the fact that a man is an accomplice forms a strong objection, 
in most cases, to his evidence ; but every one, I think, must have met 
with instances in which it is practically impossible to doubt the truth of 
such evidence, although it may not be corroborated, or although the 
evidence by which it is corroborated is itself suspicious . 1 ’ 1 

Artificial and technical rules thus finding no place in the new law, and 
the Courts being as free in this respect as they were before the Act 
was passed, to use their own common sense and experience in judging 
of the effect of particular facts, it will be useful to notice certain fixed 
principles in the nature of presumptions, which have usually guided the 
highest Courts in dealing with certain questions peculiar to India. The 

Principles in the nature resumption of the Hindu law, in a joint 
of presumptions peculiar undivided family, is that the whole property 
to India. of the family is joint estate, and, as already 

pointed out, ante i page 3.57, the burden of proving any part of such 
property to be his separate or self-acquired property is upon the person 
asserting it to be such (Gopi Kristo Gosuin v. Guinea Per sad Gosain , 
VI Moo. Ind. Ap. 53 : Dharm Dass Pawley and others v. Massa/nat 
Shuma Sundari Debt , III Moo. Ind. Ap. 229 : Pran Krishna Pan l 
Chaudhri v. Mathura Mohan Paul Chaudhri , X Moo. Ind. Ap. 403: 
Naicab Abed All Mirza v. Maharaja Mohcshur Palish Singh, Sev. Aug. 
— Dec., 18G3, ]). 801 : Tara Charon Mukhrrji v. Jai Narnia Muhherji, 
VIII W. R. Civ. Rui. 226 (Presumption extended to property ac- 
quired during the admitted continuance of the joint estate) : and sec 
Shin Go lam Sin if h v. Panin Single I H. L. R. A. C. 104: Lalla 
Sridhar Nurnin v. Lalla Matlho Persad and others , VII T \V . R. Civ. 
Rid. *294 (Nature of evidence given by uu auction-purchaser of the 
rights of one member of the family to rebut this presumption). This 
presumption will not be sufficiently rebutted bv evidence that the name 
of one member of the family only appeared as that of solo owner jij 
revenue records or in other documents relating to the property ( Mus» 
gamut Jnsundah v. Ajodhio Persad and others (before the Privy Couneil 
on the 17th duly, 18G7;, II Jur. N. S. 26 1 : Janohi Past and others v. 
Kriskto Kama l Singh and others , Marsh Rep. 1 ) — nor by evidence 
of separation in mess merely 2 (Pani Madhub Muhherji v. Phnypbali 
Charan Panerji and others, VI l L \V. R. Civ. Rul. 270) — nor, in the case 
of further acquirements, by mere evidence that the consideration-money 

1 Proceedings of the Ligislatlre Connell , pages 2'Jl — 235 of tho Svpplemnit to the 
Gazette of India of 'M)th March, 1872. 

* Separation in both dwelling juul food may, however, he sufficient to raise the 
presumption of separation in estate ( Japan, Koer an d other* v. Haghu Nandan Lai 
Sahu and another , X W, R. Civ. Rul. 148, 
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passed out of the hands of the member claiming the purchased property as 
self-acquired without its being shown that the funds were exclusively his 
own ( Kitnj Beharx Dutt and another v. Khetarnath Dull and others , VIII 
W. R. Civ. Rul. 270). Nor will evidence that several parcels are held in 
severalty rebut the presumption in respect of the rest of the estate 
( Sriram Ghosc and others v. Srinauth Dutt Chaudhri and others, VII 
W. R. Civ. Rul. 451). In order to raise the presumption that the pro- 
perty is joint, it must be either admitted or proved that the family is 
a joint undivided family ( Shin Golam Singh v. Baran Singh, I B. L. 
R. A. 0. 164): and as separation in mess is not sufficient to rebut, so 
the mere fact of the family living in eommcnsality will be insufficient to 
raise this presumption ( Radhika Persad Dei/ v. Massamat Dharma 
D asi Debt and others , III B. L. R. A. 0. 124). Where an ancient 
family custom is proved to have existed among Hindus, the presump- 
tion is in favour of the continuance of that custom even though the 
family have migrated ( Surendranath llai v. Ilirumam Barrnani , I B. 
L. R. P. C. 26). In the case of a family who had emigrated from a 
part of the country governed by the Mitakshara law, it was presumed 
that they continued to be governed by that law until it was shown that 
they had adopted the law of their new domicile in Bengal ( Pirthi Singh 
v. Massamat Sheo Sundari, VIII W. 11. Civ. llul. 261). .This pre- 
sumption lias been held to be sufficiently rebutted by evidence showing 
that, except as regards marriage .all other ceremonies in" the family are 
performed according to the law of the Bengal school and by Bengal priests 
(Ram Bromo Pandah v. Kamini Sundari Dasi and others , VT W. R. 
Civ. Rul. 295). In the case of alienation by a Hindu widow of pro- 
perty to which she succeeded as heiress of her husband, there is no 
primd facie presumption either in favour of, or against, the propriety 
of the alienation ( Golukmani Debt v. Digambar Dey, II Boul. Rep. 193 : 
but see Rd) Lahhi Debt v. Gohal Chandra Chaudhri , III B. L. R. P. 

C. 57). The habit of holding land benami is 
Benami. inveterate in India ; but that does not justify 

the Courts in making every presumption 
against apparent ownership (Munsht Bazlur Rahim v. Shamsunissa 
Begum , XI Moo. Ind. Ap. 602 : Sriman Chandra Dey v. Gopal Chan - 
dra Chakra vartti and others , XI Moo. Ind. Ap. 28 : and see Mohesh 
Chandra Bandapadhya v. Srimati Barada Debt , II B. L. R. A. C* 
275). Under English law, when real estate is purchased by a father in 
the name of his son, a presumption arises that the purchase was intended 
for the son’s advancement, 1 and the son will take the property so pur- 
chased. Bui ho such presumption arises under Hindu law : and when 


1 The doctrine of advancement will be found Jully treated in Dyer v. Dyer, 
l Leading Cases in Equity , 184, and in Story's Equity Jurisprudence §§ 1 20 J*— 1205, 
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immovable property is purchased by a Hindu in the name of his son, 
the presumption is that it is a benami purchase merely, and that ‘the 
property belongs to the father. If the person in whose name it was 
purchased allege that he is solely entitled to the legal and beneficial 
interest in such property, the burden of proving this will lie upon him 
{Gopi Kristo Gosain v. Ganga Persad Gosain , VI Moo. Ind. Ap. 53), 
The same principle applies in the case of Mahomedans and of a pur- 
chase made by a Mahomedan father in the name of his son {Mulct Sijvd 
Azhar Alt \ . Massamat Bibi Altnf Fatima, XIII Moo. Iml. Ap. ‘232), 
or in the name of his wife ( Rani Surnamayi v, Lachmipat Ditgar and others 
(Full Bench), IX W. 11. Civ. Rul. 338). The presumption that the 
purchase was an ordinary benami one may be rebutted by evidence 
showing that the father's object was to aflect the ordinary rule of suc- 
cession as from him to the property purchased ( Uahna Daulu Nawab 
Ahmed Alt Khan v. Hardware Mull (Privy Council), V B. L. R. 578)* 
It was also here laid down, that when bond fide creditors seek to render 
liable property of which their debtor is the ostensible owner, it is the 
duty of a Court of Justice to put those who object on the ground that 
he only held benami to strict proof of such objection. It may be 
observed that the usual mode of proving a purchase to be a benami one 
is to show, that the funds with which the purchase was made were 
exclusively the funds of the person alleged to be the real owner of the 
property ( Gopi Iirishto Gosain v. Gang a Persad Gosain , VI Moo. Ind. 
Ap. 53: Mulct Syud Azhar Alt v. Massamat Bibi Altaji Fatima, XIII 
Moo. Ind. Ap. 232). 

According to English law, as administered in Courts of Equity, if 
one, being indebted to another in a sum of 
Doctrine of Satisfaction. money, does by bis will give him a sum of 
money as great as or greater than the debt 
without taking any notice at all of the debt, Ibis shall nevertheless be 
in satisfaction of the debt, so that he shall not have both the debt and 
the legacy — Debitor non presumifur donarc. This presumption has 
been followed in India, and when a Mahomedan husband, who had 
agreed to give his wife a dower of five lakhs of Lucknow rupees, sub- 
sequently directed four ami a half lakhs sicca rupees of Company’s 
paper to be set aside for her, this was presumed to be in satisfaction of 
dower and not a gift, 1 II ( Iftiharunnissa Begum v. Nawab Amjad Ali 
Khan and others (Privy Council), VII B. L. R. C43). The Indian 
Succession Act does not follow the doctrine of satisfaction as under- 
stood and administered by Courts of Equity in England. When a debtor 
bequeaths a legacy to his creditor, and it does not apj>fcar from the 


1 The doctrine of satisfaction will be found fully troafted in ex parte /’$<?, 

II Leading Cases in Equity , 831. 
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will that the legacy is meant as a satisfaction of the debt, the creditor 
is entitled both to the legacy and to the amount of the debt (Section 164, 
Act X of 1865). When a parent, who is under obligation by contract 
to provide a portion for a child, fails to do so, and afterwards bequeaths 
a legacy to the child, and does not intimate by his will that the legacy 
is meant as a satisfaction of the portion, the child shall be entitled to 
receive the legacy as well as the portion (Section 165, idem). No 
bequest shall be wholly or partially adeemed by a subsequent provision 
made by- settlement or otherwise for the legatee (Section 166, idem). As 
to the presumption of English law that a gift made under certain cir- 
cumstances is. a donatio mortis causa being inapplicable to Hindus , see 
Kumara Upcndra Krishna Deh Bahadur v. Nobin Krishna Bose , III 
B. L. It. O. C. 121. 

The hereditary nature of a tenure or taluk may be presumed from 
evidence of long and uninterrupted enjoy- 
Presumptionsas to Land. ment and of the descent of the tenure from 
father to son, notwithstanding the absence of 
“ words of inheritance” in the instrument by which the tenure was 
originally created (Baba G opal Lid Tahur v. Tcluk Chandra Rai , X 
Moo. Ind. A]>. 191 : Balm Dlmnpat Singh v. Gnman Singh, XI Moo. 
Tnd. Ap. 465 : Rdjd Sattasarrmi Ghosal v. Mohesh Chandra Mitra, 
XII Moo. Ind. Ap. 268 : Karunahar JHahati v. Niladhro Chaudhrt , 
V B. L. R. 655 : Mass am at Lahhu Kowur v. Rai llari Krishna 
Singh , III B. Ij. R. A, C. 227 (the words u mohurrari istemrari" 
create an hereditary right in perpetuity): Brajanath Kundu Cliandhri 
and others v. Lahhi Narnia Addi , VII B. L. It. 21 1 (Maurast or inherit- 
able title presumed from continuous payment of rent for more than a 
hundred years). The general presumption is in favour of the liability 
of land to assessment, and the claimant of lukheraj must establish his 
claim not by inferences and presumptions, but by the positive proof 
required by the Regulations ( Maharaja Dheraj Raja M aha tab Chand 
i Bahadur x. The Bengal Gocernment, IV Moo. Ind. Ap. 497: but see 
ante, page 361). A zemindar has as such a primd facie title to the 
gross collections of all the mouzas or villages within his zeminddri , 
and the burden of proof is upon those who seek to defeat that right by 
proving the grant of an intermediate tenure ( Raja Sahib Prahlad Sen 
v. Durga Per sad Tcwari, XII Moo. Ind. Ap. 331 : and II B. L. R. 
P. C. 134). A suit to enhance rent proceeds on the presumption that 
a zemindar holding under the perpetual settlement has the right, from 
time to time, to raise the rents of all the rent-paying lands within 
his zeminddri, # according to the pergunnuh or current rates unless 
cither he is precluded from the exercise of that right by a contract 
binding him, or the lands in question can be brought within one of 
the exemptions recognized by Bengal Regulation VIII of 1793 ; and it 
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also assumes that the defendant lias some valid tenure or right of 
occupancy in the lands which are the subject of the suit. The effect of 
this presumption, before the passing of Act X of 1859 (which has consi- 
derably altered the question) was to relieve the plain till zemindar in a 
suit for enhancement from much of the burden of proof which would have 
lain on him in an ordinary suit ( Banin Sundari Dasi v. Radhika 
Chuudhrain , XIII Moo. I ml. Ap. *20-). Title is to be presumed from 
lawful possession, until the want of title or a better title be proved 
( Rdjd llaiman Chill Singh v. Kumar Gunskeam Singh , Suth. ITiv. 
Conn. Ap. 4: Rdjd. Pedda Vencalapa Naidti Bahadur v. Aruvala 
Rudrapa Naidu and another , idem, 11*2: Baradahant. Rai v. Chandra 
Kumar Rai and others, XII Moo. Ind. Ap. 225: and II B. L. U. P. C. 1 
( Bj! or marsh situate between two zemindar is, the proprietor of which 
owned the fisheries in the Ml, and continued to own them after the sale 
of one of the zeminddris , the purchaser of which claimed certain land 
reclaimed from the Ml; but it was held to belong to the former proprie- 
tor who had continued in possession of tin; fisheries): Trilochan Chose 
and others v. Kailas s Xath Sidhanto Bhanmih Bhuttaeharjija , III B. L. 
R. A C. 298: Sclam Sheikh v. Beidomith Cl latah, III B. L. R. A. 0. 
312 : Kali Chandra Sen and others v. Ada Sheikh and others , IX W . R. 
Civ. Rul. 602: Amtr-u-nissa Regain v. Umar Khan , VIII B. L. R. 541 
(Adverse possession, which bars the reined v, extinguishes th<‘ right): 
Khdjd Asanula v. Obhei Cl tundra Rai, XIII Moo. Ind. Ap. 318 (Con- 
tinued possesion of a tenure, which could have been avoided by the 
purchaser at a sale for arrears of' Government revenue) : and see Section 
110 of the Evidence Act, ante, page 877). Section 29 of the new Limit- 
ation Act, IX of 1871, turns this presumption into a provision of sub- 
stantive law. When a tenant under a lease having a term holds over 
after the expiry of the term, he is presumed to hold subject to all the 
conditions of the lease which are applicable to his new position. When 
payment of the rent of a particular year is admitted or proved, there is 
a presumption that the rent of previous years has been paid, unless 
contrary be shown ( Rani Sunith Sundari Debt v. K. Brodie , 1 W. R. 
Civ. Rul, *274: Rdjd Knapat Ilmen v. Sheikh Didar Bah.sk , W. R. Jan. 
—July, 1864, Act X Rul. 97 : Takur MittcrjU Singh v. Choker Nuraiu 
Singh, II W. R. Civ. Rul. 58). When mortgagees in possession refuse 
to produce their accounts, in accordance with a principle already 
alluded to {ante, page 387) every reasonable presumption may be made 
against them and in favour of the mortgagors as to the amount realized 
from the property. But even such a presumption in odium spoliator is 
must have reasonable limits (see an example of such reasonable limits in 
Shah Mahhan Lai v. Sri Krishna Singh, II 13. JL R. R. C. 58, and XII 
Moo, Ind. Ap 198j. In connection with the presumption proper to be 
made from the fact of evidence being withheld or not being forthcoming, 
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the following observations of their Lordships of the Privy Council in the 
case of Bama Sundari Dasi v. Badhika Chaudlirain , XIII Moo. Ind. 
Ap.269, may also be quoted — “Their Lordships have further to observe 
that, if the respondent’s case were a true one, she would have had little 
difficulty in proving it. She does not come into Court as the purchaser 
at a sale for arrears of revenue, who rests upon a statutory title with no 
documents to support it. khe derives title from the zemindar with 
whom the Decennial Settlement was effected ; and she has presumably a 
right of access to all the records of the zemindar i . Her determination 
in such circumstances to rest upon the supposed defects in the appellant’s 
proof, and to abstain from giving evidence of the truth of her own 
case, affords strong grounds for supposing that she had, in fact, no 
such evidence to give. If such evidence were forthcoming, and she 
has neglected to give it, she must take the consequences of her own 
miscarriage.” 

Mahomedan law laises a strong presumption in favour of legitimacy. 

Where a child has been born to a father, of a 

Presumption as to Legi- mother where there has not been a mere 
tiinacy among Mahomc- . . . . 

dans. casual concubinage but a more permanent 

connection, and where there is no insurmount- 
able obstacle to such a marriage, then, according to the Mahomedan law, 
the presumption is in favour of such a marriage having taken place 
( Khdjd llidayatula v. Rai Jan Khannm , 111 Moo. Ind. Ap. 295). 
This ease was referred to in A&hrafud Danin Ahmed Hosein Khan 
Bahadur and another v. Beider ILmein Khan , XI Moo. Ind. Ap. 94, as 
deciding that not cohabitation simply and birth, but that cohabitation 
and birth with treatment tantamount to acknowledgment suffice to 
prove legitimacy ; and it was pointed out that mere continued 
cohabitation alone will not suffice to raise such a legal presumption of 
marriage as to legitimatize the offspring, unless it be accompanied with 
acknowledgment, or conduct equivalent to acknowledgment. “The 
binding decisions on this subject,” it was said, “ must be looked for in the 
judgments of the Privy Council. No decision can be found there which 
supports so broad an assumption,” as that, “ mere continued cohabita- 
tion alone suffices to raise such a legal presumption of marriage as to 
legitimatize the offspring.” “The presumption of legitimacy from 
marriage follows the bed , and whilst the marriage lasts, the child of the 
woman is taken to be the husband’s child; but this presumption 
follows the bed and is not antedated by relation, An ante-nuptial child 
is illegitimate^ # A child born out of wedlock is illegitimate ; if acknow- 
ledged, he acquires the status of legitimacy. When, therefore, a child 
really illegitimate by birth becomes legitimated, it is by force of an 
acknowledgment express or implied, directly proved or presumed. 
These presumptions are inferences of fact. They are built on the 
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of a decree against the benami holder, the creditor had taken out of 
the Collector’s Treasury (Nunda Lai v. W. Taylcr and others , I JUr. 
N. S. 55 : Bama Sundart Debt/ a v. Bashmam Debya , TV W . R. Civ. Rul. 


36). Certain landed property was attached in execution as belonging 


Benami Transactions. 


to A, upon which B, his mother, and C, his 
brother's widow, came forward and claimed 


the property as their own, in consequence of which it was released from 
attachment. 13 and C were afterwards allowed to hold themselves out to 


the world as the real owners of the property, and they disposed of it 


by sale and otherwise, without objection from A, to persons who trans- 
ferred to D. After A’s death, his widow sold a portion of the pro- 


perty to E. In a suit by I) for confirmation of his possession, it was 
held that D, as a vendee for valuable consideration deriving title from 


the ostensible owners of the property, was entitled to protection from 
the subsequent acts of the real owner and his heirs, both of whom 
were found to be parties to the fraud (L. Bennie v. Gunga IV drain 
Chaudhri , III W. R. Civ. Rul. 10). A was the real owner of certain 
property, but suffered 13 to hold benami and to appear to the world a3 
the real owner. 13 stood by while C acting as owner made a mortgage 
of the property. 13 also became a witness to the mortgage-deed. A 
afterwards* sued to recover the property, alleging that 13 had perpetrated 
a fraud on him. lie was held bound by B’s conduct, as his own acts 
had led to the fraud, inasmuch as lie had allowed B to be the ostensi- 
ble owner ( Brojonath Ghose v. Kailuss Chandra Banerji , IX W. R. 
Civ. Rul. 593). Where property has been transferred^ or otherwise 
disposed of benami in fraud of creditors, the real owner or his repre- 
sentatives, private purchasers as well as heirs, will not be permitted to 
come into Court alleging the fraud and succeed in having the transfer 
or other disposition of the property set aside (Lakhi Narain Chachra- 
vartti v. Taramani Dasi and others , III W. R. Civ. Rul. 92 (Suit to set 
aside a Mohurreri lease created benami in fraud of creditors): Pari- 
kbit Saha v. Radha Kissen Saha and others , II [ W. R. Civ. Rul. 221 
(Benami conveyance with same object) : Bkawani Per sad and others v. 
Ahidan and another \ V W. R. Civ. Rul. 177 (Benami transfer to 
wife): llaushan Bibi v. Sheikh Karim Baksh and others , IY W . R. 
Civ. Rul. 12 (Suit by heirs to obtain property transferred to wife for 
fraudulent purpose) : Rattan Dayi v. Rai Gauri Snnhar , IY W. R. 
Civ. Rul. 72: Bhagwan Das v. A puck Singh and others , X W. R. Civ. 
Rul. 185 (Real owner placing indicia of ownership in the hands of 
another, bound by alienation made by the latter, unless he can show 
that alienation was made without bis acquiescence and that alienee took 
with notice of such fact) : Bani Persad and others v. Maun Singh , VIII 
\V. Pv. Civ. Kill. 67 : Hari Sankar Muhhapadya v. Kali Kumar Mukha- 
padya and others , Regal Remembrancer, July, 1864, p. 43. Mohant 
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Raghubar Dyal Puri v. Mahardjd Kunwar Babu Mohendro Kishore 
Singh Bahadur, idem , p. 78. In Ram Persad a?id others v. Shiva 
Persad and others, I N.-W.-P. Rep. 71, fictitious sales of certain pro- 
perty had been executed in favour of persons residing in foreign terri- 
tory in order to evade process for the recovery of arrears of revenue. 
The Revenue authorities assumed the management of the property* 
farmed it, paid ofF all arrears, and restored possession to the real owners. 
In a suit by the vendee under the fictitious sale to recover possession 
it was held that the maxim ‘ In pari delicto potior est conditio possi - 
dentis et defend cut is ’ applied, although the real owner after passing the 
property by a fictitious sale could not come into Court to recover it : 
and that the case was also within the rule that relief will be granted 
where public policy will be promoted, the public policy here being the 
policy which Government through the Revenue authorities had decided 
to be best for the estate. Where land or other immovable property 
has been sold in execution of a decree (see Section 260 of Act VIII 
of 18.59) or for arrears of Government revenue (see Section 36 of Act 
XI of 1859), the law will not allow a stranger to claim the property 
on the ground that the certified purchaser merely purchased benami 
on his account ; and any suit brought on such an allegation must be 
dismissed with costs. • 

A having fabricated a deed-of-sale to himself of certain property of 
^ his brothers, was thereby enabled to appear as 

owner of the property and deceive B, to whom 
he conveyed it for full consideration. The deed-of-sale to A was set aside 
as fraudulent. A on the death of his brother succeeded to his rights by 
inheritance. A\s heir subsequently sued to recover the property conveyed 
to B : but it was held that A’s heir could not do what A himself would 
not be allowed to do ; that A claiming as heir to his brother could not set 
up his own fraud and forgery against B whom he had deceived thereby ; 
and that the case came within the well-known rule of law that where 
person, by his own solemn and deliberate act, wilfully induces another 
to believe the existence of a certain state of things, and to deal with 
him on the faith of it. be is conclusively bound by the representation 
so made and will never be allowed to contradict it to the prejudice of 
the other” ( Munshi Synd Amir Alt v. Syef AH, V W. Ii. Civ. Rul. 
289 : sec also Babu Radhakissen v. Mussamat Skarifannissa , W. R., 
Jan. — July, 1864, Civ. Rul. 11). A, in execution of a money-decree, 
brought to sale the right, title, and interest of B in certain property; 
but he gave no notice that this property had been mortgaged to him 
and that his mortgage-lien was in existence at the time of the sale. 
C became the purchaser. A afterwards obtained a decree on the mort- 
gage-bond and assigned this decree, in execution of which the assignee 
attached the same property. C, having claimed without success 
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under Section 246 of Act VIII of 1859, brought a regular suit to 
establish his absolute title. It was held that as A had suppressed the 
fact of his charge on the property and so had induced C to purchase, 
he was precluded from afterwards setting up the mortgage-lien, and 
that A’s assignee could not do what A himself would not he allowed to 
do (Dallab Sarcar and another v. Krishna Kumar Bnlishi, III B. L. R. 
A. C. 407). A purchased certain property at a shcrifFs sale and again 
conveyed to B. Neither A nor B made any attempt for eleven years to 
assert their right to the property, or gave any intimation of their purchase 
to C, who was in possession. C sold to D without any remonstrance 
from them either before or after the sale. In a suit by the assignee 
of B to obtain posssession of the property, it was held that A and B, 
having allowed C to retain all the indicia of ownership, having wil- 
fully and designedly kept him in ignorance of their rights, and having 
looked on in silence while he was innocently selling to a purchaser for 
valuable consideration, were estopped by this conduct from asserting 
their rights against that purchaser, and that their assignee was in the 
same position as they were (Mohesh Chandra Chatter ji v. Tssur 
Chandra C hatter ji , I Jur. N. 8. 266). A’s wife, by a habala sold a 
portion of certain property to 15, and agreed if she sold the rest to 
sell it to B. A consented to and was a witness of the kabata. After 
the death of his wife, A sold the rest of the property to another per- 
son. In a suit by B to set aside this sale and enforce his right of pre- 
emption, it was held that A was bound by the agreement contained in 
the kabala ( Kalinath Rai v. Bhubanesuri Dust, Sev. Rep. July — i Dec., 
1864, p. 207). An offer of sale was made to a person having a right of 
pre-emption, but he refused it and consented to a sale to a stranger. It 
was held that he could not afterwards set up his right of pre-emption 
(Braja Ki shore Surma v. Kirti Chandra Surma , VI T B. L. R. 19). 
Where a defendant made no objection at the time to the purchaser of 
the plaintiffs interest in the suit substituting his name on the record for 
that of the plaintiff, lie was not afterwards allowed to contend that the* 
suit had thereby abated ( Bir Chandra Rai Mahnpntar v. Banal Dhar 
Rai Mahapatar and others , III B. L. R. A. C. 214). A Hindu mother 
sold a portion of the property during the minority of her son. Eleven 
months after attaining his majority, this son signed on behalf of his 
mother a written defence in a suit brought by the purchaser to obtain 
possession of the property and in which she was a defendant pro for m& ; 
and he took an active share in conducting her defence. It was held 
that he was estopped by this conduct, when he subsequently sued to 
Bet aside the sale as made without necessity therefor (Kebal Krishto 
Dass v. Ram Kumar Saha , IX W. R. Civ. Rul. 571). If a man grant 
a lease of land in which he has no legal interest, he cannot afterwards 
deny the validity ot this lease if he come to have an interest in the 
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land, and the lease will take effect accordingly. If the lessor, at the 
time of making the lease, have an interest, it is a rule of English Com-* 
mon Law that such interest only will pass, and the lease will have no 
further effect by way of estoppel, though the interest purported to be 
granted be really greater than the lessor had at the time power to grant. 
Equity would, however, more especially if the lease were made for 
a valuable consideration, oblige the lessor to make good the term 
out of the interest he had acquired. 1 Where a person having a limited 
interest, namely, a sublease, granted a perpetual lease on consideration 
of Ils. 2,000, and afterwards acquired the proprietary right, he was 
held to be estopped from disputing the perpetual lease ( Karan Chaubi 
v. Janlti Per sad , I N-W-P. Rep. 165). Where a person having a 
mortgage of certain property, assisted the owner thereof in borrowing 
money on the security of the same property, as if it were unincum- 
bered : and, neither during the negociation nor at the time of paying 
over the money so borrowed, communicated the fact of his own lien, it 
was held that by such conduct lie lost the priority which his mortgage 
otherwise would have had, and that his claims must be postponed to 
those of the subsequent mortgagee' 2 ( Rai SUa Ham v. Kissen Das 
alias Kishnurain , V N-W-P. Rep. 402). A person cannot use as an 
estoppel a statement by which he has been in noway misled or induced 
to alter li is position to his own detriment ( G Irish Chandra Ghose v. 
Jsivar Chnndra Mukherji and others, III B. L. R. A. C. 337 ; Karali 
Char an Bancrjt v. Maharaja Dheraj Mali tab Chandra Bahadur , Sev w 
Rep. July — Dec., 1864, p. 29). Under the provisions of Section 237 of 
the Indian Contract Act, IX of 1872, when an agent has without authority 
done acts or incurred obligations to third persons on behalf of his prin- 
cipal, the latter is bound, if he has by his words 

1 1 1 ( *0 on u- 'ic t°Ae t ° * ^ or con ^ uct induced such third persons to 

believe that such acts and obligations were 
within the scope of the agent’s authority (see also Section 238). Section 
of the same Act enacts that a person who has, by words spoken or 
written, or by his conduct, led another to believe that he is a partner in 
a particular firm, is responsible to him as a partner in such firm. Section 
246 further provides that any one consenting to allow himself to be 
represented as a partner, is liable as such to third persons who on the 
faith thereof give credit to the partnership. See also Section 164, post. 

In the following cases there was held to be no estoppel. A Hindu 
widow, who had inherited as heiress of her 
estoppel ^ no husband, sold a portion of the property by 

an instrument which recited that the sale was 

1 See Williams on the Law of Real Property , 6th ed., p. 358; and Story's Equity 
Jurisprudence, §387, and following paras. 

9 See Story's Equity Jui'isprudence, § 390. 
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landlord, but merely an agent or trustee for the real landlord. It has 
been decided in England that where premises are let by the ■agent 
of an unnamed landlord, as such, the tenant who has gone into possession 
is estopped from disputing the title of the unnamed landlord when dis- 
closed. 1 * The case is much stronger when the real landlord’s name was 
known at the time that the lease was executed and the name of a third 
party was used with the knowledge and consent of the real parties to the 
contract. See also the case of Bipin Behari Chaudhri v. Ham Chandra 
JRai and others, V B. L. It. 205. 

An example of the principle applied to a licensee is supplied by the 
case of Doe d. Johnson v. Bay tup, 3 Adol- 

Licensee. phus and Ellis’s Reports 188, in which the 

„ defendant asked leave of the party possessed 

to get vegetables in the garden, and having thus obtained an entrance, 
took possession of the house, claiming a title. It was held that he was 
estopped, and that if he wanted to establish his title, he must first give 
up possession to the party by whom he was let in. 

Although a tenant may not during the continuance of the tenancy 

. . deny that his landlord had a title at the begin- 

Tenant mav show expi- . „ , . , , ° 

ry, &c., of Landlord’s title. mn 3 of such tenancy, he may show that such 
• title has expired or has been defeated by a 

title paramount. Here he does not dispute the title but confesses and 
avoids it by matter ex post facto. 

The tenant may not deny that his landlord had a title at the begin- 
ning of the tenancy These words will doubtless lead to numerous 
decisions as to what constitutes the beginning of a new tenancy or the 
continuance of a tenancy previously existing. English text-writers in 
discussing the principle have generally spoken of the letting into posses- 
sion as that which creates the estoppel, and the application of the 
principle has in more than one case 3 depended upon the answer to the 
question what constitutes a letting into possession. “In one case,” 
says Mr. Taylor, “where a party was in possession of premises without 
leave obtained from any one, and a person came to him and said, ‘you 
have no right to the premises,’ upon which he acquiesced and took a 
lease from this person, the Court held that the relation of landlord and 
tenant was sufliciently created to debar the one from disputing the title 
of the other. But, in a subsequent case, where a tenant being already 
in possession of premises under a demise from a termor, had, at the 
expiration of the termor’s right, when his own title also expired, 


1 II Smith’s Leading Cases, 5th Ed. 710. 

3 See the remarks of Tiudal, C. J., in Ctarvlye v. Mackenzie, \ Maiming and 

Granger’s Reports, 15*4, 
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entered into a parol agreement with another party, to hold the premises 
under him : but it appeared that he had done so in ignorance of the real 
facts of the case, and under the supposition that this party was entitled 
to the premises; it was held that the agreement was not equivalent to 
the first letting into possession. This question may, in certain cases, 
become highly important, because neither a parol agreement by a tenant 
to hold premises of a party, by whom he was not let into possession , nor 
an attornment, nor an actual payment of rent to such party, even under 
a distress, will in themselves operate as estoppels, but the tenant may 
still show that he has acted in ignorance, or under a misapprehension 
of the real circumstances, or, in the case of payment of rent, that some 
other party was entitled to receive it.’* § 90. 

It will be convenient to consider here the effect of the receipt andpay- 
* ment of rent as admitting the relation of 

reccfpt of°rciiU^ mCnt ^ landlord and tenant on the part of the former 

and of the latter respectively. In the case of 
Doe d. Harvey v. Francis , *2 Maclean and Robinson’s Seoteli Appeals 
57, Patteson, J., said u that, where a tenancy was attempted to be 
established by mere payment of rent, without any proof of an actual 
demise or of the tenants having been let into possession by the person 
to whom the payment was made, evidence is always admissible on the 
part of the tenant to explain the payment of rent and to show on whose 
behalf such rent was received.” It lias been held, however, that the 
tenant will be concluded by payment of rent, if lie cannot show that 
it was paid under a mistake o* diat some other person was entitled to 
it, or cannot show some special reason to the contrary. Submitting to 
a distress and paying rent under it is a strong admission of title in the 
distrainer, but it is not conclusive and may be rebutted by showing 
that he never had any title, A distress by the landlord admits the 
tenancy to be a subsisting relation up to .the time of distraining. 
Speaking generally, these principles have been followed in India. See the 
loHowing cases, viz.: — Obhai Gobind Chaudhri v. Bigai Gobind Chau - 
dhri, IX W. R. Civ. Rul. 162 (Admission of payment of rent held 
equivalent to admission of tenancy in the absence of evidence to rebut) : 
Beni Madhab Ghose v. Takur Das Mandat (Full Bench), IX W. R. 
Civ. Rul. 71 (Payment of rent not conclusive, but only primd facie 
evidence, which the tenant is not estopped from rebutting if he can). 
It has been held that the resumption of lakkeraj land does not dissolve 
the contract between the landlord (former lakkerajddr) and his tenant, 
but that the tenant has the option either to determine the tenancy or 
consent to have the revenue payable to Government by his landlord, or 
a portion of it, added to his former rent ( Massamat Farzhara Banu 
and others v. Massamat Azizanissa Bill and others , B. L. R. F. B. 
Rul. Part I, p. 175). 
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When a person purchased an under-tenure alleged to be transferable 
and contended that the zemindar by receiving rent from him had con- 
clusively admitted him as purchaser to be his under-tenant, it was held 
that mere acceptance of rent could not have such an effect, though it 
might be otherwise if such acceptance were with notice or full know- 
ledge ol the facts. In the absence of such notice it was observed that 
the payments might have been voluntary payments, or payments such 
as that of a mortgagee to save his own interest, which a zemindar is not 
bound to recognize {Mirtan Jai Sirkar v. Gopal Chandra Sirkar, II 
B. L. R. A. C. 133: Gaur Lai Sirkar v. Rameswar Bhnmih , VI 13. L. 
R. Appen. 92). It has been held that Government were not estopped 
from claiming land as an escheat in default of heirs by having received 
revenue from a person who had entered after the death of the pro- 
prietor who left no heirs ( The Government v. Giridhari JaiI Rai$ IV 
W. R. Civ. Rul. 13). Where u landlord with full knowledge of the 
facts accepted rent from his tenant’s mortgagee, it w r as held that he 
was thereby estopped from disputing the mortgage (Gang a Bissen and 
others v. Ram Gut Rai , II N-W-P Rep. 49. 

If a landlord sue A for rent, and afterwards discover that A only 
holds benumi , while B is the real tenant, he is not thereby estopped 
from suing B afterwards on his discovering the real state of tilings 
(Prosonno Kumar Paul Chaudhrt and others v. Kailas Chandra Paul 
Chandhri, VII W. R. Civ. Rul. 428, and II Jur. N. S. 327 : Bipin- 
behari Chaudhrt v. Ram Chandra Rai and others , V B. L. R. 23J : 
Jadunath Paul v. Prosunnonath Duttand others . IX W. R. Civ. Rul. 71 : 
lliralal Bakshi v. Rajhissorc Mazimdar and others , W. R. Special 
Number 58). In this last case, which was heard by a Full Bench, 
Peacock, C. J., said: — u It was necessary to try whether lliralal wa-> the 
real proprietor, and whether Rupchand was merely his agent or not. 
The Judge had power to determine that question, and has found that 
the izarah was benumi and that lliralal was the actual farmer and the 
person beneficially interested in it. That being so, we are of opinipm 
that lliralal, as the real proprietor, was liable for the arrears of rent. 
It is a general rule of English law that when an agent outers into a 
contract in his own name as principal without disclosing the fact that 
he is acting merely as agent, the principal when discovered is liable to 
be sued upon the contract. But the principal is not liable upon the 
contract of his agent, if the other party to the contract with full know- 
ledge of the facts, and having the power and means of deciding to whom 
he will give credit, elects to give credit to the agent his individual 
character. 1 This rule is founded on principles of justice, and is applica- 
ble as well in this country as in England.” It is also a rule of English 

1 Paterson v. Gandum/pti, Addison v, (iundasequi, Thomson v. Davenport, 

II Smith's Leading Cases 205, 302, and 300. 
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law that when the agent contracts in his own name as principal, parol 
evidence, though admissible to charge the real principal, is not admissi- 
ble to discharge or exonerate the agent. Where the contract on the 
face of it purports to have been made between A and B, and it is 
sought to show by oral evidence that not A and B, but A and C were 
the contracting parties, it maj be said that this is really introducing 
oral evidence to contradict the writing. Norman, J., took this view in 
JSipinbehari Chaudliri v. Ram Chandra Rai , V B. L R. 243, and was 
of opinion that it could not be done. Whether the provisions of the 
Evidence Act alter the question is a point about which there may be 
a difference of opinion. Certainly Section 92 (ante, page 31 G) makes no 
exception in favour of the admissibility of this evidence, unless indeed 
it can be brought within Proviso (5) relating to usage or custom. 1 gee, 
howc’wsr, Section 233 of the Indian Contract Act, IX of 1872. 

There is one more point connected with the present subject which it 
will be desirable to notice, more especially as the rule in India does not 
agree with the rule in England. Under English law, a tenant by 
accepting a 'lease for a new term, even less than the existing one, is 
held impliedly to surrender the latter. Some doubt lias been of late 
years thrown upon this doctrine in England : but it may safely be said 
that it lias no application to land in India out of the Presidency* towns, 
it being notoriously customary for tenants who hold protected tenures 
to accept fresh leases upon every change of proprietorship whether by 
inheritance, private sale, or auction-purchase. The new lease is gener- 
ally regarded as confirmatory of the tenure, and the fact of the tenure 
being an old one is occasionally mentioned therein.] 

117. No acceptor of a bill of exchange shall be 
permitted to deny that the drawer 
lmd authority to draw snch bill 
bailee or licensee. ° or to endorse it, nor shall any 
* • bailee or licensee be permitted to 

deny that his bailor or licensor had, at the time 
when the bailment or license commenced, authority 
to make such bailment or grant such license. 

Explanation (1). — The acceptor of a bill of ex- 
change may deny that the bill was really drawn by 
the person by whom it purports to have been drawn. 

Explanation [2). — If a bailee delivers the goods 
bailed to a person other than the bailor, lie may 


1 bee II Smiths Leading Cases, 5th Ed., 333 — 334: and the remarks of the 
Chief Justice in Trueman v. Lmkr, 11 Adolphus and Ellis’s Rep. 595. 
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prove that such person had a right to them as 
against the bailor. 

[ u The acceptance of a bill of exchange,” says Mr. Taylor, 44 is 
also deemed a conclusive admission, as against the acceptor, of the 
signature of the drawer, and of his capacity to draw; and, if the bill 
be payable to the order of the drawer, of his capacity to indorse ; and, 
if it be drawn by procuration, of the authority of the agent to draw in 
the name of the principal ;• and it matters not, in this respect, whether 
the bill be drawn before or after the acceptance. The law, however, 
in general recognizes no such admission oil the part of the acceptor, 
either of the signature of the payee, though he be the same party as the 
drawer, or of that of any other indorser: and this, too, although, at the 
time of the acceptance, the indorsements were on the bill. Neither 
does the acceptance admit that an agent, who has drawn a bill by 
procuration, payable to the order of the principal, has authority to 
indorse the same. So, if on a bill payable to the order of the drawer 
the name of a real person as drawer and indorser be forged, it seems that 
the mere acceptance of such bill, in ignorance of the forgery, will not 
preclude the acceptor from denying the genuineness of the indorsement, 
thouglrit be in the same handwriting as the drawing which he is bound 
to admit; but if the acceptor with knowledge of the forgery puts the 
bill in circulation, he will bo estopped from disputing the validity 
of the indorsement equally with that of the drawing.” § 778, See 
also Story on Bills of Exchange, §§ 113, 114, 115, ‘25*2, 2(>2, 412. 

As to Bailments, see Chapter IX, Sections 148 — 181 of the Indian 
Contract Act, IX of 1872. Section 1(37 enacts that if a person, other 
than the bailor, claims goods bailed, he may apply to the Court to stop 
the delivery of the goods to the bailor and to decide the title to the 
goods. 

The Act is silent on the subject of Agents, who are also generally 
considered to be estopped from denying the title of their principals 
(Story on Agency, §217). It is possible, however, that the rule as to 
bailees will meet all cases in which agents are usually supposed to be 
estopped.] 


CHAPTER IX. 

Or Witnesses. 

118. All persons shall be competent to testify 
unless the Court considers that 
they are prevented from under- 
standing the questions put to them, or from giving 
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rational answers to those questions, by tender years, 
extreme old age, disease, whether of body or mind, 
or any other cause of the same kind. 

Explanation . — A lunatic is not incompetent to 
testify unless he is prevented by his lunacy from 
understanding the questions put to him and giving 
rational answers to them. 

[The tendency of modern legislative progress, discriminating between 
the competency and the credibility of witnesses, has been to remove 
former grounds of exclusion and to admit to the witness-box all 
persons, from whom even a grain of truth can be gleaned, leaving it 
to the Court to attach to their evidence that amount of credence, 
which it appears to deserve from their demeanour, deportment under 
cross-examination, motives to speak or hide the truth, means of know- 
ledge, powers of memory, and other tests, by which the value of their 
statements can be ascertained, if not with absolute certainty, yet with 
such a reasonable amount of conviction as ought to justify a man of 
ordinary prudence in acting upon those statements. To Mr. Bentham 
and Lord Brougham are due the results which have been achieved 
in this respect in England. The sound theories of the former, and the 
practical wisdom and legal ability of the latter, have produced the 
present satisfactory state of the law thus described by Mr. Warren: — 
“ As the admission of evidence generally is the rule and the exclusion 
of it the exception, so it is with witnesses. Their competency is the 
rule: their incompetency the exception, and that incompetency lies 
now within a very narrow compass. With the admission of the very 
parties themselve in civil cases, subject to few and specified exceptions, 

disappeared the last vestige of exclusion in civil eases 

Such questions as can now be raised as to the competency of a witness 
must be determined by the Judge. Once declared by him competent, 
the credibility of the testimony given by the witness is determined by 
the jury alone, or by the Court or a Judge, where respectively em- 
powered or required to determine questions of fact either with or 
without juries.” (Law Studies, Voi. II., p. 1,110: and see ante , 
page 13.) 

The above Section of the Indian Evidence Act extends admissibility 
to its utmost reasonable limits, for it declares all persons to be competent 
to testify, unless they are in the opinion of the Court unable to under- 
stand the question put to them or to give rational answers to those 
questions. 

An important question may be, and I believe has already been, raised 
under this Section, as to whether an accused person in a criminal case 
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can be examined as a witness on Ins own behalf. The Madras High 
Court, sitting on the original side, is said to have decided the question 
in the negative. In order to testify, it may be observed, that an oath 
or solemn affirmation must be administered to the person called as a 
witness. The Code of Criminal Procedure, while expressly and amply 
providing for the examination of the accused person, enacts that “ no 
oath or affirmation shall be administered to the accused person.” 
(Section 345.) This clearly shows that it was not the intention of 
the Legislature that accused persons should he competent witnesses 
on their own behalf, at least in eases governed by the Code of Criminal 
Procedure. This Code does not apply to the High Courts on their 
original side: but there is no indication of any other intention as 
regards accused persons tried by these tribunals. 

Where there are several persons jointly accused, the rule followed 
in England has been that any one of them may be called as a witness 
either for or against hia co-defendants, excepting only in those eases 
where the indictment is so framed as to give him a direct interest in 
obtaining their discharge: and this rule has been expressly approved 
of in India (The Queen v. Ashraff Sheikh and others, VI W. 11. Crim. 
Kul. 91^. There does not appear to be anything in the Evidence Act 
or in the new Code of Criminal Procedure which conflicts with such 
a rule.] 


119. A witness who is unable to speak may give 

his evidence in any other manner 

Dumb witnesses. • 1 • i i *' i ....... 

in which lie can make it intelli- 
gible, as by writing or by signs ; but such writing 
must he written and %e signs made in open Court. 
Evidence so given shall be deemed to ho oral evi- 
dence. 

120. In all civil proceedings the parties to tlwo 

suit, and the husband or wife of 


Married persons in 
Civil and Criminal Pro- 
ceedings. 


any party to the suit, shall he 
competent witnesses. In criminal 


proceedings against any person, 
the husband or wife of such person, respectively, 
shall be a competent witness. 


[Section 1 18 declares all person.*?, speaking generally, to be compc* 

Witnwn may be com- lcnl witnesses ; hut a person may he a com- 
potent without being com- potent without being a compellable witness, 
pcllabk. His testimony may be admissible if ho be 

examined, or if he offer hitnsoU as a witness, but he may have some 
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protection or privilege, so that, if he be unwilling, he cannot be com- 
pelled to give evidence. This protection or privilege may be general 
as regards the whole of a case ; or it may concern only some particular 
subject of evidence, so that the same person may be at one time com- 
pellable and at another time not compellable, and this even in the same 
examination. Again, there are some rare instances in which the law 
goes still further and will not permit the witness to speak, even if he 
be willing. The eleven sections which follow will supply illustrations 
of these remarks. Formerly, parties to civil suits and the husbands and 
wires of parties were not competent as witnesses. It was thought that 
the interest they had in the subject-matter of the dispute must make 
their testimony unreliable, if not false. We have seen (ante, page 
13) under what auspices the law on this point was altered in England 
and in India. As to the mode of compelling parties to give evidence 
in civil cases in India the following sections of the Code of Civil Pro- 
cedure are important, viz : — 

101. When a part if to a suit appears in person at any hearing of 
the suit, he may be examined as a witness either in his own behalf or on 
behalf of any other party to the suit, in the same way as if he were 
not a party thereto. 

Hi 2. Jf any party to a suit shall require to enforce the attendance of 
ana other parh/ thereto as a witness, lie shall, by himself or his pleader, 
make a special application to the Court for an order requiring the 
attendance of the party, and shall show, to the satisfaction of the Court, 
sullieicnt grounds in support of such application, otherwise a summons 
shall not be issued. 

163. The Court, if it think fit, may, before making such order, 
cause notice to be given to the party ra his pleader, fixing a day for 
such party to show cause why he should not attend and give evidence; 
and may also, from time to time, if necessary, for good and sufficient 
reason, enlarge the time for such purpose. 

• .164. In support of the cause shown , the Court shall receive any 
declaration in writing of the party, on unstamped paper, if signed by 
him and verified in the manner heroin-before provided for the verifica- 
tion of plaints, and delivered into the Court by himself or his pleader. 

163. If no sufficient cause be shown on the day fixed, or upon any 
subsequent day to which the Court shall enlarge the time for that pur- 
pose, the Court shall issue its order requiring the party to attend and 
give evidence. 

166. If the 9 Court shall think it necessary for the ends of justice 
to examine any party to the suit or to inspect any document in his 
possession or power, the Court may, of its own accord in any stage of 
the suit, cause * such party to be summoned to attend as a witness 
to give evidence or to produce such document, if in his possession or 
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power, on a day to be appointed in the summons, and may examine such 
party as a witness in open Court, or may cause such party to be 
examined in such other manner as the Court may direct. 

Parties to suits instituted in consequence of adultery and also their 

^ husbands and wives were formerly incompetent 

Suits under the Di- . ... , 1 . 

vorce Act. as witnesses in Rich suits. 1 he law on this 

subject has been recently altered in England 
by the 32 & 33 Viet, Cap. 68, Section 3, with this proviso, that no 
witness, whether a party to the suit or not, shall be liable to be asked 
or bound to answer any question tending to show that he or she has 
been guilty of adultery, unless such witness shall have already given 
evidence in the same proceeding in disproof of his or her alleged adul- 
tery; Section 51 of the ‘‘The Indian Divorce Act,” IV of 1869, enacts 
that “any party may offer himself or herself as a witnncss, and shall be 
examined, and may be cross-examined and re-examined like any other 
witness”: and Section 52 enacts that ^ on any petition presented by a 
wife, praying that her marriage may be dissolved by reason of lnu- 
husband having been guilty of adultery coupled with cruelty, or of 
adultery coupled with desertion without reasonable, excuse, the husband 
and wife respectively shall b it competent and compellable to give evidence 
of or relating to such cruelty or desertion .” Whether the husband and 
wife are respectively compellable to give evidence relating to the (net of 
adultery, if they do not oiler themselves, as witnesses under the 51st 
Section, is a question about which there may be some doubt. The same 
question has arisen in England on the construction of the dillerent 
Statutes concerned with divorce, and is, T believe, still an open one, 
notwithstanding the 32 & 33 Viet. (Jap. 68. 1 

So much of the Section as husbands and wives competent 

witnesses against each other in criminal proceedings is contrary to the 

rule of English law, which forbids the udmis- 

with the hull Pencil decision ot the C.deuDn 
High Court in the ease of The Queen v. Khciruln and others , VI 
W. R. Crirn. Rul. 21. The following extract fiom the judgment of 
Peacock , C. J. in this ease will sufliciently explain t lie reasons which 
have operated to introduce in India a rule dillerent from that which has 
been followed in England : — 

“Two questions have been referred in this case ; Is/, — Whether, 
upon a trial in the Mofu*sil of a person charged with an ollence, his wile 
is competent to give evidence for or against him ? 2 nd y — Whether, upon a 


1 See Taylor on /v idencc, §§ 1220 A, 1 *22011, 12200, 12201), and 1221 ; and 
Browne on The Practice in Divorce and Matrimonial Cause*, Ac., pp. 210 — 212. 
bee also Kelly v. Kelly and Saunders , III B. L, U. Appen. G, 
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trial in the Mofussil of several persons charged jointly with an oflence, 
the wife of one of them is competent to give evidence for or against the 
others ? 

I am of opinion that hoth of those questions must be answered 
in tlie affirmative. It is a general rule of English Law, subject to 
certain exceptions, that in criminal cases a husband and wife are not 
competent to give evidence for or against each other. But the English 

Law is not the Law of the Mofussil 

It is clear that the English Criminal Law was not the Criminal Law of the 
Mofussil, and that the English Law of Evidence was never extended by 
any Regulation of Government to criminal trials there. 

Section 3, Act XV of 1852, did not render a husband or wife incom- 
petent for or against the other in criminal cases. It merely declared 
that nothing in the Act should render them competent. • 

Act 11 of 1855 did not affect the matter now under consideration . 
It is clear that Section 14 did not render a wife competent to give evi- 
dence against her husband in a criminal case. It declared that the per- 
sons therein mentioned only should be incompetent to give evidence* 
It rendered them incompetent in all cases, but it did not render any 
person competent, or incompetent with reference to particular persons 
or particular cases. Section 20 applied to civil proceedings only ; and 
Section 58 declared that the Act was not to be so construed as to render 
inadmissible in any Court any evidence which, but for the passing of the 
Act, would have been admissible in such Court. It should be observed 
that at the time when Acts XV of 1852, and IT of 1855 were passed, 
the Mahomedan Criminal Law, as modified by the Regulations, was the 

general Criminal Law of the country 

. . . In Mussamat Mughni v. Oliariya. 1 Nizamat Adalat Re- 

ports, 144, the evidence of the prisoners wife was admitted, in corro- 
boration of other evidence, against him to support a sentence of death 
or other punishment by Seasut. In 2 Nizamat Adalat Reports for 1852 
page 156, Mr. Mills, in a case of culpable homicide, says, “though the 
“ testimony of a wife against her husband may he received in our Courts 
“ yet the practice of summoning a wife to give evidence against her hus- 
“ band has been always held to he objectionable, and it is one which 
“ should on no account be encouraged.” Tn 2 Macnaghten’s Nizamat 
Adalat Reports, 150, the Court observed. u the wife of the prisoner was 
“ called to give evidence against him, though her evidence was wholly 
“ unnecessary ; that the practice of summoning such a near relation to 
“ the prisoner as a witness for the prosecution, excepting in case of urgent 
“ necessity, wih? considered highly objectionable, and the Court directed 
u that such a practice should be discouraged.” In 3 Macnaghtcn's Re- 
ports, it was held, contrary to the futicas of all the law otficers, that the 
evidence of a son was admissible against his father in a criminal case. 
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But it is not necessary to allude further to these cases, except to 
show that it was the practice of the Nizamat Addlat to admit the evidence 
of a wife against her husband, or a soil against his father, in criminal 
cases, in which the sentence was by Seasut. I do not, however, place 
much reliance on those cases, as they were decide*! under a very di tier- 
cut system of law from that which now exists. Still they show that at 
that time the evidence of a wife was legally admissible. The Maho - 
medan Criminal Law , including the Mahom edan Law of LI aide nee, is no 
longer the law of the country. It has been superseded by the Penal 
Code and, the Code of Criminal Procedure , so far as they go, but they 
do 7iot touch upon the rules of evidence . After the passing of the Penal 
Code and the Code of Criminal Procedure, Regulation IX of 1793, by 
which the Mahomedan law, as modified by the Regulations, was estab- 
lished as the general Criminal Law of the country, and many other 
Regulations bearing upon the same subject, were repealed by Act XVI l 
of 1862. A Code of Evidence has not yet 1 been passed, and we have 
no express rule laid down by the Legislature in any existing law upon 
the subject now under consideration. By the abolition of the 1 Maho- 
medan Law, the Law of England was not established in its place. 

I know, therefore, of no law which renders a husband or wife incom- 
petent tp give evidence against (lie other, or which excludes the 
evidence of others who are bound by the closest ties of relationship. 

It has, however, been held by a Division Court that the evidence of a 
wife is not admissible against her husband in a criminal case, even in 
corroboration of other evidence (Bogina v. ( fanrehand Polio and 
Dwarki Polio , I Weekly Reporter, Rulings in Criminal Cases, 17). 

In that case the Judges say : — u We think .that the evidence of the 
« wife against her husband should not have been received. It is true that 
“ there arc cases published in the earlier Reports of the .Nizamat Adiilat, 
“ in which the evidence of the wife lias been received against the hus- 
u band, in corroboration of other evidence ; but this practice lias been 
“ reprobated by later decisions of the same Courts, and is certainly opposed 
“ to the general principle of all Criminal Law. The Judge has quoted 
u Section 20, Act II of 1 8oo, but this Section refers to civil proceedings, 
o The Judge would hardly condemn a with who committed perjury for 
“ her husband, and, on the other hand, he would most likely discredit 
“ her if she appeared too willing a witness against her husband.” 

With reference to that part of the judgment in which it is said that 
the practice has been reprobated in later dechions, I would remark that 
it was merely the practice of compelling a wife to give evidence against 
her husband, when her evidence was not necessary, that’ was reprobated, 
and that it is to be inferred that the evidence is admissible, although 


1 The above judgment was delivered in 18G‘(J. 
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the attendance of a wife against her husband ought not to be compelled 

when not necessary. In this I entirely concur 

If these arguments are not sufficient to show that the rule of exclu- 
sion in England is merely a rule of positive law, and not one depending 
upon the fundamental principles of natural justice, I would adopt the 
arguments of the eminent and highly distinguished jurist, Mr. Living- 
stone, in his introductory Kep<frt to the Code of Evidence prepared by 
him for the State of Louisiana, lie says : — 

“ The exclusion of interested testimony having been examined and 
“ found to be injurious to the investigation of 

Mr. Livingstone s Ar- « truth and its admission to be attended with 
gu incuts. . . 

“no inconvenience, winch may not be reduced 

“ to one of a quantity that has no assignable value, it of course finds 

44 no place in the proposed Code; and with it disappears one of the most 

a fruitful sources of uncertainty, expense, delay, and inconvenience in 

u the law. If the search alter truth requires that interested witnesses, 

44 and even the parties themselves, should be interrogated to discover it, 

44 are there any relations in which the ottered witness may stand to the 

“ parties that exclude his testimony? By the English law, and, of 

44 course, in the several eases which have been noticed by ours, there are 

“ several, husband and wife, <S:e. « 

I. “ The Code now ottered does not contain the exclusion of husband 

44 or wife as witnesses for or against each other; because the reporter 

“ does not find any one sufficient among the reasons by which it is 

u supported in the English decisions or commentaries. The first of 

44 these alleged reasons is, that their interests are identical (2 Stavkie, 

“ TOG, 1 Bl. 440). But in a system which discards interest as an objec- 

41 tion to competency, this reason fails of course. The second is said, 

“by the same authority, to be 4 on grounds of public policy ’ to prevent 

44 distrust and dissension between them , and to guard against perjury , In 

44 the case before us the public evils are designated : first, the danger 

44 c/ domestic dissension ; secondly , the danger of perjury. The first, 

u if the evidence should be against the party connected with the wit- 

44 ness ; the second, if it should go to exonerate him. The argument 

44 supposes that if the husoand or wife be called as a witness in a suit 

44 to which the other is a party, one of two things must happen : either 

44 unfavourable truths will be told, which it is said will disturb the family 

‘ 4 peace, or perjury will be committed to preserve it. Now, these are 

44 two opposite and contradictory reasons. If the danger be, that family 

44 discussions will grow out of the testimony, then that of perjury is 

44 avoided; if the danger be perjury, then that of family discord need 

44 not be apprehended. But legislation must be founded on the general 

“ application of its reasons, not on the tendency of its measures to good 

44 or evil in particular instances. If the connection by marriage be so 
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“close as to make the parties incur the danger and disgrace of giving 
“ false testimony for the other, then let the case be examined solely 
“ with a view to the evil of placing the witness in a situation where 
“ strong motives are offered to him to commit a crime. If the pre- 
dominant risk be that of destroying domestic harmony, let that be 
“ assigned as the reason. But to allege both, when they are contradic- 
“ tory, is a strong presumption that neither can safely be relied upon. 
“ Both, however, will be examined, and both contrasted with the evils 
“ which attended the exclusion. 

“ First, let us suppose that domestic dissension is the danger ; that 
“ is to say, that one spouse will quarrel with the other for telling the 
“truth in a Court of Justice, when it makes against the interest of the 
“ other. But in most cases the interest is common between them, there - 
“fore there is little probability that any ill-will can be created in the 
“mind of the one against the other for not committing perjury, in order 
“ to protect a common interest. The supposition that a domestic broil 
“ may ensue from a cause like this, is to suppose the party raising it 
“corrupt in expecting falsehood from his or her spouse, and malevolent 
“ in resenting his disappointment; and the law cannot reasonably be 
“required to make any great sacrifice for preserving the harmony of so 
“ ill-assorted a union as that which sucli a case supposes. The dissen- 
sion arises from the performance of a duty, — bearing open testimony 
“ of the truth ; and avoiding a crime, — the commission of perjury ; and 
“ because a brutal, corrupt, or passionate husband may quarrel with his 
“ wife for avoiding the crime, shall the law declare that the wife shall 
“ not perform the duty ? It will watch over domestic peace by putiish- 
“ing those that disturb it, and, for proper causes, by dissolving the 
“bond of an ill-assorted connection; but it ought never to say that 
“the one party shall be exempted from the performance of an import- 
“ ant public duty, because the other is tyrannical and unjust. The 
“ argument supposes, too, that there is greater danger to domestic 
“happiness from this than from any other source; but is there any 
“foundation for the belief? Not one case in a thousand, it is believed, 
“will occur in practice where any improper excitement will be created 
“by an adherence to the truth, although it should militate against the 
“wife or the husband of the party who states it. Why should it more 
“ in this case than in that of any other witness ? Mutual affection, the 
“ knowledge that it was the performance of a duty required by law, 
“ and that it could only be avoided by a crime, are so many and such 
“cogent reasons to prevent ill-will on the occasion, that it it astonish- 
ing how this reason could find favour with the’ great lawyers who 
“ have assigned it as an argument in favour of their rule ; more 
“especially when they themselves most explicitly discard this reason by 
“ declaring that the wife shall not be allowed to appear as a witness 
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u against the husband even if he consents, or after a divorce ; nor 
“ against the interest of his heirs after his death (2 Starkie, 706; 6 East, 
“ 192). How connubial happiness can bo disturbed by a compliance on 
“ the part of the wife with her husband’s request while united, or by 
“ any act after the connection has been dissolved by death or divorce, 
“ these learned Doctors of the l^iw alone can explain. 

“ Examine the opposite reason, the danger of perjury ; that is to say, 
“ the matrimonial union is so strict, that the one party to it will incur 
“ all the dangers of punishment and infamy rather than tell the truth 
“ when it is injurious to the other; and the law, it is said, holds out 
“ this irresistible temptation to the witness when it permits him to be 
“ examined ; yet, by the preceding argument, the temptation is easily 
“ resisted, the truth will be told, and this strong connection is so weak, 
“ that it is broken merely on that account. 

“ But the arguments must be destroyed, not by opposing the one to 
“ the other, but both of them to the truth. There is no doubt that in 
“ this, as in many other cases, minds may be found that will waver 
“ between the declaration of truth that may hurt their interests or their 
“feelings, and the assertion of a falsehood that, in their opinion, may 
“ secure both from injury ; but can the law be said to hold out a tempt- 
“ atiou to perjury when it orders a party, under those circumstances, to 
“tell the truth? If there were no temptations to conceal the truth, or 
“assert a falsehood, there would be no need of oaths. Oaths , and the 
“ penalties for breaking them, were made for the purpose of counteract - 
u ing that disposition. If they were to he dispensed, with in cases where 
“ that disposition exists , there would he no need for them in any others . 
“ In every such case, then, it may with equal reason be said that the 
“ law holds out a temptation to perjury, because it exacts the oath to 
“ tell the truth, when there is an inclination to conceal it ; and the 
“argument would extend with equal reason to the abolition of oaths, 
“and the penalties for the breach of them. This exclusion is at vari- 
“ ahee, too, with other provisions of the law as they already exist. The 
“ party himself may be interrogated in Chancery in England, and in all 
“ cases at law here. The wife may be interrogated to support an 
“ accusation made by herself against her husband, for a personal injury, 
“in some cases affecting his life; yet she is not permitted to prove a 
“fact that would save him from an ignominious death on a charge 
“ brought against him by another. Now, in all these cases, the danger of 
“ perjury is equally great, or greater, unless we suppose the attachment 
“ of a wife to he r*b us band’s interest superior to his own, or her desire 
“ to make good her own charge less intense than that which she would 
“ feel to support the accusation brought by another. The danger of 
u perjury is no greater in this than in other cases in which it is incurred 
“ without scruple — in the dearest connections of nature, father and son, 
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“ mother and child, brother and sister, friendships of the most intimate 
“ kinds, habits of intimacy during a long life — the parties to all these 
“are every day arrayed for and against each other as witnesses, and the 
“law interposes no other safeguard to their consciences than its penal - 
“ ties and the danger of infamy by detection. No rule of exclusion 
“ protects the witness against the influence of his affections or his 
“ interests. He is heard, and the degree of connection is weighed 
“against his character and the probability of his story; the counsel 
“ cross-examine, the public inspect, the jury interrogate and calculate 
“ and determine, and no inconvenience is felt in those cases. Why 
“should there be in this ? 

“ Having stated the general principle, that every party to a suit has 
“ jjl right to all the information in relation to his cause, of which lie 
“ ought not to be deprived, but for reasons of great public or private 
“inconvenience; and examined, by discussing the reasons for exclu- 
sion in this case, whether it offers any such inconvenience; let us 
“now examine the particular evils attached to the rule as it now stands. 

“In criminal cases the evil is most apparent. Suppose the husband, 
“accused by positive, but perjured, testimony of a crime affecting 
“his life, and the wife the only witness of a fact that would prove 
“his Innocence — no matter what circumstances she could adduce to 
“corroborate her testimony; no matter what intrinsic evidence it 
“contained; no matter what perfect conviction it would produce of its 
“truth, it is sternly excluded; and the innocent husband is executed 
“because ‘public policy requires that the peace of families should not 
“ he disturbed , and that no temptations should be held out to perjury' 
“In this case — by no means an improbable one — there is positive evil, 
“cruel injustice, heart-rending distress. In the case which the law 
“attempts to guard against, inconvenience, only if it occurs —but an 
“inconvenience highly improbable to happen, inasmuch as it is supposed 
“ to affect domestic union; and as it is believed to lie a temptation to 
“ perjury, not one strong enough to produce the effect, or, should ijt be 
“yielded to, it would be capable of detection by the usual means. But 
“even without supposing the extreme case of life or death, the suppres- 
“ sion of testimony is in all cases an ceil; and the law deprives a party 
“of a certain right to avoid a problematical inconvenience . 

“On the other hand, suppose the testimony of the wife necessary 
“to procure the conviction of the husband; she is the only witness 
“ to a murder he has committed. This I consider the strongest ground 
“ for the exclusion ; it enlists the feelings, and they (ye most frequently 
“ found on the right side . Shall a wife be forced to give testimony 
“that will condemn her husband, the father of Tier children, to infamy 
“and death, or take refuge in the crime of perjury to avoid it? I con- 
“fess that if the alternative could be avoided, a humane lawgiver would 
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“not enjoin it; but if sympathy for individual distress should not be 
“entirely rejected, it ought never to be entertained when its indulgence 
“would lead to more extensive injuries to the community. A wise and 
“ provident legislator must have the consequences of every legal pro- 
“vision as present to his mind as its immediate operation is to his 
“senses; and in applying this rule to the subject under consideration, 
“he should not, in tenderness to the feelings of conjugal affection, 
“permit the husband or wife to escape punishment for a crime, or 
“defraud another of his right, by declaring that the only witness of 
“ the offence, or the wrong, shall not be heard. Some crimes cannot be 
“perpetrated without the aid of an accomplice. The accomplice may 
“ betray the principal. The fear of this treachery, in many instances, 
“may prevent the crime, or a person may not be found willing to 
<£ engage in the enterprise. But, by the rule of exclusion, the Taw 
“ furnishes au assistant who can never betray, and one who is always 
“at hand; and thus gives a facility to the commission of oflences, 

“ which no other eicumstance could possibly offer. Besides, public 
“justice requires, and common sense would seem to point out, that those 
“persons who are the most likely to be acquainted with the fact should 
“ be first called on to prove it ; but who so probable to know the guilt or 
“innocence of the party accused as the companion of all his .hours, 

“ the depository of his most secret thoughts ; and wliat better calculated 
“ to prevent an intended crime, than the knowledge that those from 
“ whom it is so difficult to conceal it may be made the unwilling wit- 
“ nesses of its disclosure? Precisely in the proportion that a man 
“ would be encouraged to commit a crime by the knowledge that the per- 
“ son to whom he finds it necessary to confide it cannot become a witness 
“ against him, will be his fear of committing it when he knows that 
“ there is no person in whom he may confide, that may not be forced 
“ or be willing to betray him. 

“So sensible of this have been the judicial lawgivers of England that 
“ they have imposed no bar to the receiving the testimony of father and 
“ so*n, mother and daughter, brother and sister, and all the other relations 
“ of consanguinity or affinity. They have had no regard to the confi- 
“ deuces of friendship, and have thought that the affections of nature, as 
“ well as those of habit and sympathetic feeling, should afford no obstacle 
“ to the attainment of the ends of public justice. They have gone 
“ further, and made an exception to the rule, which they laid down as 
“one inviolable even by consent (2 Starkie , 707 ; Rep . Tem. Hard , 264), 
“ in the case of husband and wife ; and, as we have seen, have allowed 
“ the wife to be 'produced as a witness against the husband on a prose- 
“cution for an injurytflone to himself. Now, mark the reason. It is 
“ a convenient and a ready one, — from the necessity of the case : which 
“must mean, if it mean anything, that there is a necessity that crimes 

F 3 
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“ should be punished, and that, unless the testimony of the wife were 
“admitted, they would not in those instances be punished. Now, admit 
“ this reasoning, and see whether it does not go to the utter destruction 
“of the rule to which it is offered as an exception. There is no greater 
“necessity for punishing a crime committed by him against another; 

“ and if the wife is the only witness that can convict in the last case, 

“ her testimony is as necessary as it is in tlie first ; and being necessary 
“in both, it should not be admitted in one and excluded in the other. 

“ But in truth, the inquiry is never made ; and in this and in all the 
“other cases founded on the convenient argument of necessity, although 
“there may have been twenty other witnesses present, the pretended 
“necessary witness is admitted; and although there may be none but 
“him conversant of the fact, he is rejected, where it has not yet been 
“deemed convenient to admit the argument of necessity. * 

“The advantages of receiving testimony from this source so greatly 
“overbalance its evils, and the inconveniences and the injustice of 
“ rejecting it are so manifest, that I have not hesitated to give this 
“exclusion no place in the Code.” (Page 271.) 

In France, according to Article 322 of the Code (V Instruction Cnmi - 
nellc, a husband and wife and other specified relations, if objected to 
by the* accused or by the Procureur-General, cannot be a witness for 
or against one another, but the President may summon and examine 
any person, whether such person is comprised in Article 322 or not. 
(See Article 269.) The witness in that case is not examined on oath. 
These are matters of detail to be provided for, if at all, by an express 
law, and not by rules to be laid down by Judges. 

But even if the rule of English lain is founded upon sound and just . 
principles , with reference to the state of society in England , it appears 
to me to he wholly inapplicable to the natives of this country , and to their 
social institutions and relations. A law which may he politic and just 
in a Christian country , in which a man is prohibited from having more 
than one wife and a woman from, having more than one husband , may 
he wholly inapplicable to a country in which polygamy is allowed . 
Can the legal fiction, that a man and his wife are one person, apply 
to a Koolin Brahmin and his fifty wives, or to a woman in Malabar and 
her several husbands ? — or should the evidence of one of fifty wives 
against her husband be excluded lest it should cause dissension in the 
family ? A law which should allow a wife to give evidence against her 
husband in a case of personal injury committed upon her, and would 
not allow her evidence to be either corroborated or contradicted by 
other wives who were present at the time, would appear to me not 
to be founded upon the soundest principlJI either of policy or 
justice. It would be obligatory upon the Judges to allow a wife 
to give evidence against her husband upon a charge of an assault 
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committed by him upon her, and to exclude her from testifying 
upon a charge against him of murdering their infant child when 
no one was present but themselves. Or would it be just to allow 
from necessity a wife to give evidence against her husband upon a charge 
of personal violence committed by him upon her, and to refuse the evi- 
dence of another wife on his behalf? If we had to decide this case upon 
our own notions of policy, I should admit the evidence of the wife, and 
leave the Court to judge of her credibility as in all other cases; but even 
if in y own opinion were against the policy of admitting such evidence, I 
should not feel justified in rejecting the evidence of a wife, who was the 
only witness to the murder of her child by her husband, or in rejecting the 
evidence of a wife as a witness for her husband on a charge of a capital 
crime, preferred against him by one who admits that no one was present 
when the Hleged crime was committed except the accuser, the husbalid, 
and his wife. In the case of European British subjects who are governed by 
the law of England , we must administer that law . But in the Mofussif 
where the law of England is not the law of the country , I consider that l 
should not be justified in excluding any witness who was not clearly incom- 
petent by law. Primd facie , every one is competent and bound to give 
evidence, and every one who is charged with a crime is entitled to adduce 
on his behalf the evidence of any witness who can throw light upon the 
facts in dispute, and who is not expressly declared by the law to be 
incompetent. Would any Judge, unless bound by the clearest and most 
indisputable rule of law, condemn a prisoner to death for murder upon 
the evidence of the wife of another man, and, upon his own notion of 
public policy, reject the testimony of the prisoner’s own wife in his 
favour? Would he do so, if it were proved that the three persons in 
question were the only persons present at the alleged murder, or that the 
husband of the witness was also present and that he had fled ? We 
cannot import one portion of the English law and reject the remainder, 
without taking upon ourselves the duty of legislators. I think that the 
evidence of the wife is admissible in both cases , because I do not find any 
law of this country which expressly provides against it. The degree of 
weight to be attached to the evidence in such cases, must, as in every 
other case, be determined by those who have to decide upon it.” 

It would be difticuit to add anything to the arguments used by the 

learned Chief Justice, Sir Barnes Peacook 
Mr. Stephen’s view. _ , . , , 

It must not be supposed that the rule of 

English law has been always approved in England without a doubt of its 
excellence, Thg. following passage will show otherwise: — “Viewing 
the rule, therefore, wijh relation merely to the question of huihanity, 
is it really humane? This is very doubtful. To an innocent man his 
wife’s evidence may be matter of the greatest importance ; and if the 
circumstances were such that, if She spoke falsely, she might be 
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contradicted, or her falsehood might be exposed by crogfc-examination, 
her evidence might carry considerable weight. A man was tried for 
wounding another in a common lodging-house. The principal witness 
against him was the mistress of the wounded man. His icife was present, 
and, of course, could not be examined. He exclaimed with much 
indignation, and not without considerable reason, — ‘ You have heard this 
woman , and will you not hear my wife /” 1 j 

121. No Judge or Magistrate shall, except upon 
the special order of some Court 

Judges and Magis- which lie is subordinate, be 
compelled to answer any ques- 
tions as to his own conduct in Court as suclj Judge 
or Magistrate, or as to anything which came to his 
knowledge in Court as such Judge or Magistrate ; 
but he may be examined as to other matters which 
occurred in his presence whilst he was so acting. 

Illustrations. 

(a.) A, on hia trial before the Court of Session, says 
that a deposition was improperly taken by B, the Magis- 
trate. B cannot be compelled to answer questions as to 
this, except upon the special order of a Superior Court. 

(i.) A is accused before the Court, of Session of having 
given false evidence before B, a Magistrate. B cannot 
be asked what A said, except upon the special order of the 
Superior Court. 

(c.) A is accused before the Court of Session of 
attempting to murder a Police officer whilst on his trial 
before B, a Sessions Judge. B may be examined as to 
what occurred. • 

[It will be important to nolice that the privilege of the Judg*e or 
Magistrate extends only “to his own conduct 

Extent of the Privilege. in Court as such Judge or Magistrate or to 
anything which came to his knowledge in 
Court as such Judge or Magistrate and it seems clear that, if he 
himself make no objection to answer the questions asked, no one else 
is entitled to object. 2 Arbitrators are within the rule in England. 
The definition of “ Court” in the Evidence Act (ante, page 73) does not 


x Stephen's General View of the Criminal Law of England , p. 286. 

* So per Lord Alvanley in Marlin V*. Thornton , 4 Espinassi’s Rep. 181. 
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include arbitrators. There is no definition of the word “ Judge” in 
the Act. 1 

It will be convenient to notice in this place the question whether a 

Can a Judge be a wit- Jud S e or Magistrate can give evidence in a 
ness in a case tried by case tried by himself. “A Judge before 
liimsdf. whom the cause is tried,” says Mr. Taylor, 

“ must conceal any fact within Lis own knowledge, unless he be first sworn : 
and consequently, if he be the sole Judge, it seems that he cannot depose 
as a witness, though if he be sitting with others he may then be sworn 
and give evidence. In this last case, the prqper course appears to be 
that the Judge, who has thus become a witness, should leave the bench, 
and take no further judicial part in the trial, because he can hardly be 
deemed capable of impartially deciding on the admissibility of his own 
testimony, or of weighing it against that of another.” (§ 1244.) 
In the case of the Queen v. Mukta Singh , IV B. L R., Ap. Grim. 15, 
the above passage and the cases cited in support of the views expressed 
therein were referred to; and it was held that a Sessions Judge was a 
competent witness in a case tried by himself with the aid of assessors, 
provided that he had no personal or pecuniary interest in the subject of 
the charge. Having regard to the general terms of Section 118, ante , 
page 414, the principle here laid down is no doubt sound law at*present 
also. It is scarcely necessary to observe that a Judge cannot import 
his own knowledge into a case or base his judgment on what lie himself 
knows without making such knowledge evidence by giving his testimony 
in the usual way. See ante, page GG (Ki shore Singh and others v. 
Ganesh Mukcrji , IX W. II. Civ. Itul. 252: and Rousseau and another 
v. Pinto , VII W, R. Civ. Rul 190). 

As to jurymen or assessors, Section 258 of the Code of Criminal Pro- 
cedure enacts as follows : — 

“ If a juryman or assessor is personally acquainted wich any relevant 

fact, it is his duty to inform the Judge that 

When juryman or asses- , . , 

soz* may te examined. such 13 the case > whereupon he may be ex- 

amined, cross-examined, and re-examined in 
the same manner as any other witness.”] 


122. No person who is or has been married, 
shall be compelled to disclose 
Communications dur- an y communication made to him 

ing marriage. , * . . . 

during marriage by any person 
to whom ho is or has been married; nor shall he 
be permitted to disclose any such communication, 


1 See the definition of “ Judge” in Section 19 of the Penal Code. 
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unless the person who made it, or his representa- 
tive in interest, consents, except in suits between 
married persons, or proceedings in which one mar- 
ried person is prosecuted for any crime committed 
against the other. 

[‘‘The protection, 1 ’ says Mr. Taylor, “is not confined to cases where 
the communication sought to be given in 
Extent of the Protection, evidence is of a strictly confidential character, 
• but the seal of the law is placed upon all 
communications of whatever nature which pass between husband ami 
wife. It extends also to cases in which the interests of strangers are 
solely involved, as well as to those in which the husband or wife is a 
party on the record. It is, however, limited to such matters as have been 
communicated ‘during the marriage; 1 and consequently if a man were 
to make the most confidential statement to a woman before lie married 
her, and it were afterwards to become of importance m a civil suit to 
know what that statement was, the wife on being called as a witness and 
interrogated with respect to the communication, would, as it seems, 
be bound to disclose what she knew of the matter, 11 (§ 830 : and 
see 1(? and 17 Viet. Cap. 83, Section 3.) The privilege continues 
even after the marriage has been dissolved by death or divorce. Where 
a woman, divorced and subsequently married to another man, was offered 
as a witness of a matter of which she had become cognizant during 
her first coverture, Lord Alvanley rejected the evidence, adding, —“It 
can never be endured that the confidence, which the law has created 
while the parties remained in the most intimate of all relations, 
shall be broken whenever, by the misconduct of one party, the relation 
has been dissolved. 1 ’ The words “ has been married 11 in the above 
Section of the Evidence Act give full effect to this dictum in India. 
Not merely is the married person protected from being compelled to 
disclose : but further, even if he be willing, he is not to be permitted* to 
disclose any communication made during the marriage, unless the per- 
son who made it or his representative in 
Exception. interest consents, and except in suits between 

married persons or proceedings in which one 
mai-ried person is prosecuted for any crime committed against the other. 
With this exception should be read Section 120, ante, page 416.] 

123. No one shall be permitted to give any 
evidence derived from unpub- 
of'!tatc ncc aa t0 affairs official records relating to 

any affairs of State, except with 



s. 124.] 


UNPUBLISHED RECORDS. 


431 


the permission of the officer at the head of the 
department concerned, who shall give or withhold 
such permission as he thinks fit. 

124. No public officer shall be compelled to 
disclose communications made to 
tions 10 * 111 communica ' him in official confidence, when 
he considers that the public in- 
terests would suffer by the disclosure. 

[The above two Sections (123 and 124) as well as Sections 121, 122, 

1 25, 126, 127, 128, 129, 130, and 131 arc applicable equally to oral and 
to documentary evidence (see Definition of “Evidence,” ante, page 75, 
and the second proviso to Section 165, post). • 

The meaning of i( affairs of State” will be rendered more intelligible by 
some account of the manner in which the rule 
Affairs o! State. has been applied in other countries. The pro- 

ceedings of the Grand Jurors are in England 
regarded as privileged communications, and would doubtless have been so 
regarded in the Presidency towns before the abolition of the Grand Jury 
system. The testimony o £ Petty Jurors is, on similar grounds, inadmissi- 
ble to prove mistake or misbehaviour in the jury in regard to the verdict. 
Put the Court will admit evidence of such misconduct either from the 
officer in charge of the jury, or from some other person who actually 
witnessed the transaction. Xo witness, whether a peer, member of the 
House of Commons, officer of cither House, or short-hand writer, can, 
without the permission of the House, be examined as to what took 
place within the walls of Parliament. On similar grounds, the official 
transactions between the heads of the departments of Government and 
their subordinate officers are in general treated as secrets of State. 
Thus communications between a Colonial Governor and his Attorney- 
General on the condition of the colony, 1 or the conduct of its officers, or 
between such Governor and a military officer under his authority ; the 
report of a military commission of enquiry made to the Commander-in- 
Chief and the correspondence between an agent of the Government and 
a Secretary of State ; or between the Directors of the East India Com- 
pany and the Boar 1 of Control under the old law ; or between an' officer 
of customs and the Board of Commissioners — are confidential and pri- 
vileged matters, which the interests of the ^ate will not permit to be 
revealed. Communications between Collectors and Commissioners, and 
between Commissioners and the Board of Revenue, or the Government 

1 As to communications of a defamatory nature sent by a foreign consul to bis 
own Government, see Robert , Charriol , and another v. Lombard , I Ind, Jur. N, S. 
192. 
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would be within the rule in India. Instructions to settlement officers iii 
the Punjab not only fall within the rule as to privilege, but Section 9 
of Act XXXIII of 1871 enacts that no Court of Justice shall permit 
evidence to be given of the contents of such instructions. The Presi- 
dent of the United States and the Governors of the several States are 
not bound in America to produce papers or disclose information com- 
municated to them, when, in their own judgment, the disclosure would, 
on public considerations, be inexpedient. 1 And the same doctrine, as 
it would seem, prevails in England, whenever Ministers of State are 
called as witnesses for the purpose of producing public documents. If, 
however, the Minister, instead of attending personally at the trial, 
should send the required papers by the hands of a subordinate officer, 
the Judge would probable examine them himself, and would compel 
their production, unless he were satisfied that on public grounds they 
ought to be withheld. In the case of The Rajah of Coorg v. The East 
India Company, 20 Jur., p. 407, it was decided that in a suit instituted 
against the East India Company to enforce a private rights the Com- 
pany was not bound to produce certain documents, the possession of 
which they admitted, but resisted the production of them on the ground 
that some of them were political communications which, in the fulfil- 
ment of the political duty of the Company and its governments in India 
had passed between the Company and those governments, solely with a 
view to the government of India, and to enable the Company to perform 
its duty in that behhlf; and that the rest of them were political com- 
munications, which passed between the official agents of the Company 
in India in fulfilment of their public political duty, and for the purposes 
of the public government in India. It was also held in the same case, 
that the production of political documents depended, not on the ques- 
tion of the person called on to produce them being a party to the suit 
or not, but upon the danger to the public interests which would result 
from their production. When the law is restrained by public policy 
from enforcing the production of papers, the like necessity restrains it 
from doing what would be the same thing in effect , namely , receiving 
secondary evidence of their contents. It has, however, been held that in 
an action of trespass brought against the Governor of a colony, a mili- 
tary officer under his control might be asked, in general terms, whether 
he did not act by the direction of the defendants, though the written 
instructions could not be given in evidence. In the case of prosecutions 
against the Governor-General of India or any member of Council, the 
21 Geo. Ill, Cap. 70., Sec. 5, provides for compelling the production of the 

x The New York Civil Code, £ 1710, r. 5, enacts that “ a public officer cannot be 
examined as to communications made to him in official confidence when the public 
interests would suffer by the disclosure.’* Section 121 of the Evidence Act adopts 
similar language. 
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order or orders in Council complained of, and for tlie examination of 
witnesses upon the matter of the complaint: and thus creates an 
important statutory exception to the general rule. 

Communications, though made to official persons, are not privileged 
where they are not made in the discharge of any public duty ; such, for 
example, as a letter by a private individual to the Chief Secretary of 
the Postmaster-General, compliining of the conduct of the guard of 
the mail towards a passenger. 1 


It will be observed that it is not the Judge but the public officer 
concerned, who is to decide as to whether 

Wh° is to decide as to the evidence referred to in Sections 1 23 and 
whether the evidence shall _ . 

be given. 124 shall be given or withheld. This is m 

accordance with the rule laid down in tfie 
English case of Beatson v. Skene, 2 One of the Judges who decided that 
case was of opinion that, when a Judge is satisfied that a document may 
be made public without prejudice to the public service, he ought to 
compel its production, notwithstanding the reluctance of the head of 
the department to produce it. The whole Court further were agreed 
that cases might arise where the matter would be so clear that 
the Judge might well ask for the document in spite of some official 
scruples as to producing it. A similar rule may be deduced in India 
from the above Sections when read with Section 162, post, which makes 
no exception to the general provision therein contained, that the vali- 
dity of any objection to produce shall be decided on by the Court. 
The second paragraph of this Section is : — “ The Court, if it sees fit, 
may inspect the document, unless it refers to matters of State , or take 
other evidence to enable it to determine on its admissibility." The 
position of the words italicised shows that the Court, although it may 
not inspect a document relating to matters of State, may yet take other 
evidence to enable it to determine on its admissibility , which ipso facto 
shows that it was intended to give the Court power to determine on 
such*admissibility. 


In cases tried with a jury, the Judge is to decide all questions as to the 
admissibility of evidence (see Section 256 of the Code of Criminal Pro- 
cedure). In Beatson v. Skene it was held that whenever the question 
whether a communication was privileged or not, involves matter of 
fact, it should be left to the jury. Reading together Sections 256 and 
257 of the Code of Criminal Procedure, it may be doubtful if this rule 
would be held to be law in India.] 


1 Tay. §§ 864, 865, 866. 

» 6 Jur. N. S. 780 ; and 29 L. J. Ex. 430. 
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125. No Magistrate or police officer shall be 
Information as to com- compelled to say whence he got 
mission of offences. any information as to the com- 
mission of any offence. 


[“ It is perfectly right,” said Eyre, 0. J., in Hardy’s case, 1 u that all 
opportunities should be afforded to discuss the truth of the evidence 
given against a prisoner; but there is a rule which has universally 
obtained, on account of its importance to the public for the detection 
of crimes, that those persons who are the channel by means of which 
the detection is made, should not be unnecessarily disclosed.” The 
rule in England is that witnesses for the Crown will not be permitted 
to disclose the names of their employers or the nature of the connection 
between them, or the names of the persons from whom they received 
information or the names of the persons to whom they gave informa- 
tion. The above section only enacts that no Magistrate or Police 
officer shall be compelled to say, but it docs not prohibit him if he be 
willing to say, whence he got his information. It is wholly silent as 
to persons other than Magistrates or Police officers.] 

126. No barrister, attorney, pleader or vakil, 
shall at any time be permitted, 

Professional commu- unless with his client's express 

mentions. , , t 7 1 * * 

consent, to disclose anv commu- 
nication made to him in the course and for the pur- 
pose of his employment as such barrister, pleader, 
attorney or vakil by or on behalf of his client, or 
to state the contents or condition of any document 
with which he has become acquainted in the course 
and for the purpose of his professional employment, 
or to disclose any advice given by him to his cljent 
in the course and for the purpose of such employ- 
ment : 

Provided that nothing in this section shall pro- 
tect from disclosure — 

(1) Any such communication made in further- 
ance of any [illegal 1 ] purpose; 


1 2i Howeirs State Trials, 808. 

* The word in brackets was substituted for “ criminal’ 7 by Section 10 of the 

amending Act, XVIII of 1872. 
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(2) Any fact observed by any barrister, pleader, 
attorney or valul ip the course of his employment 
as such showing that any crime or fraud has been 
committed since the commencement of his employ- 
ment. 

It is immaterial whether the attention of such 
barrister, [pleader, 1 ] attorney or vakil was or was 
not directed to such fact by or on bealf of hish 
client. 

Explanation . — The obligation stated in this sec- 
tion continues after the employment has ceased. 

Illustrations. 

(a.) A, a client, says to B, an attorney, — ‘ I have com- 
mitted forgery, and I wish you to defend me.’ 

As the defence of a man known to be guilty is not a 
criminal purpose, this communication is protected from 
disclosure. 

( b .) A, a client, says to B, an attorney, — ‘ I wish to 
obtain possession of property by the use of a forged’deed 
on which I request you to sue.’ 

This communication, being made in furtherance of a 
criminal purpose, is not protected from disclosure. 

(c.) A, being charged with embezzlement, retains B, 
an attorney, to defend him. In the course of the proceed- 
ings, B observes that an entry has been made in A’s ac- 
count-book charging A with the sum said to have been 
embezzled, which entry was not in the book at the com- 
mencement of his employment. 

This being a fact observed by B in the course of his em- 
ployment showing that a fraud has been committed since 
the commencement of the proceedings, it is not protected 
from disclosure. 

[This Section applies when a barrister, attorney, pleader, or vakil 
is the party interrogated as a witness: and 
tl e^Rule ^ ^ J#eCt 0i will be observed that he is not only privi- 
1 ie ' kUle ‘ leged but is absolutely protected, from being 

compelled to disclose, unless with his client’s express consent. 
« Where the j professional adviser is the party interrogated ” says Mr- 
Vaylor, u it is quite immaterial whether the communication relate to 
— a — — — * — — 

* Tho word in brackets was added by Section 10 of the aityciiding Act, XVIII ol 
1872 . 
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44 any litigation commenced or anticipated ; for, as Lord Chancellor 
“Brougham observed in a case of high authority, 1 — ‘ if the privilege 
“ were confined to communications connected with suits begun or 
“ intended or expected or apprehended, no one could safely adopt such 
“ precautions as might eventually render any proceedings successful 
“ or all proceedings superfluous and again, — ‘This protection is not 
44 qualified by any reference to proceedings pending or in contcmpla- 
44 tion. If touching matters that come within the ordinary scope of 
“ professional employment, legal advisers receive a communication in 
44 their professional capacity, either from a client or on his account, 
44 and for his benefit in the transaction of his business, — or, which 
“amounts to the same thing, if they commit to paper, in the course 
44 o£ their employment on his behalf, matters which they know only 
44 through their professional relation to the client, — they are not only 
“justified in withholding such matters, but bound to withhold them, and 
44 will not be compelled to disclose the information or produce the 
“papers in any Court of Law or Equity, cither as party or as witness. 
“ The foundation of this rule is not on account of any particular im- 
“ portance which the law attributes to the business of legal professors, 
“or any particular disposition to afford them protection. But it is out 
“ of regard to the interests of justice which cannot be upholden, and to 
“ the administration of justice which cannot go on, without the aid of men 
“ skilled in jurisprudence, in the practice of the Courts, and in those 
“matters affecting rights and obligations, which form the subject of all 
“judicial proceedings/ If such communications were not protected, no 
44 man, as the same learned Judge remarked in another case, 2 would dare 
“to consult a professional adviser, with a view to his defence, or to the 
“enforcement of his rights; and no man could safely come into a 
“Court, either to obtain redress or to defend himself/’ (§§ 834, 835.) 

The Illustrations should be read in connection with the proviso. As 
to Illustration (c), see Brown v. Forster , 1 Ilurlstone and Norman’s Rep. 
736. The substitution of “ illegal purpose” for “ criminal purpose ” in Jho 
first portion of the proviso by the amending Act (XVIII of 1872) 
carries the principle somewhat further than what can be said to be 
established law in England, but is in conformity with the expressed 
opinion of several able Judges. In Bussell v. Jachson (9 Hare’s Chancery 
Rep.) Turner, V. C., said. — “I am very much disposed to think that 
the existence of an illegal purpose would prevent any privilege attach- 
ing to the communications. Where a solicitor 

Object and meaning of ; 8 p ar ty to a fraud, no privilege attaches to 
the proviso. the communications with him upon the sub* 

ject, because the contriving of a fraud is no part of his duty & 

*■ Greenough v. GatkeXl , 1 Mylne and Keene's Chancery Rep. 103. ^ 

9 Bolton v. Corporation of Liverpool, 1 Mylne and Keene’s Chaficcry Rep. 94 9o» 
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solicitor : and I think it can as^ttle be said that it is part of the duty of 
a solicitor to advise his client as to the means of evading the law.” ‘ In 
Follett v. Jeffery es (1 Simon’s Chancery Rep. NT. S. 17), Rolfe, V. C., 
observed. “ It is not accurate to speak of cases of fraud, contrived by 
the client and solicitor together, as cases of exception to the general 
rule. They are cases not coming within the rule itself, for the rule does 
not apply to all ivkick passes between a client and his solicitor, but 
only to what passes between them in professional confidence ; and no 
Court can permit it to be said that the contriving of a fraud can form 
part of the professional occupation of an attorney or solicitor.” 

Can the barrister, attorney, &c., be asked whether the commu- 
nication was or was not made in furtherance of an illegal purpose ? 
“ It seems,” says Mr. Taylor, u that the legal adviser cannot be asked 
whether the conference between him and his client was for a lawful or 
an unlawful purpose ; though if, from independent evidence, it should 
clearly appear that the communication was made by the client for a cri- 
minal purpose, as for instance, if the attorney was questioned as to the 
most skilful mode of effecting a fraud, or committing any other indicta- 
ble offence, it is submitted that, on the broad principles of penal 
justice, the attorney would be bound to disclose such guilty project.” 
(§ 833.) Having regard to Section 13*2,po.s7, and to the general tenor 
of the whole Act, it may be doubtful whether au answer to the ques- 
tion would not be compelled in India. 

The above Section only mentions barristers , attorneys , pleaders , 
and vakils. It may be a question how far the privilege will extend 
to so-called legal practitioners in this country, who do not fall 

within the above enumeration. That mukh - 
Who are within the Rule. tars are not within the rule was decided 

by the Calcutta High Court under Section 
24 of Act II of 1855 and the reasons given for the decision equally 
apply to the language of the present Section ( The Queen v. Chandra- 
hiqit Chnkruvartli , I 13. L. R. A. Crim. 8: and see IX W. R 
Criin. Let. 10). The protection is in England extended to all the 
necessary organs of communication with the legal adviser, e. g, inter- 
preters, intermediate agents, attorney’s town or local agent or clerk, 
foreign counsel, and even to a gentleman sent out to India to act as a soli- 
citor’s agent in collecting evidence respecting a pending suit. Some of 
these are expressly declared to be within the rule in India by Section 127, 
post, ( l V. Medical men, clergymen, clerks, bankers, stewards, and 
confidential friends, even an attorney friend, when consulted as a 
friend and not as an attorney , are, however, not within the rule. 
But where a person was consulted confidentially under the erroneous 
impression that he was an attorney, it would seem that the privilege 
attached. 
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Where an attorney, in violation of his duty, communicated the con- 
tents of an instrument entrusted to him, this secondary evidence was 
received after notice to produce the original had been duly given ; and it 
has been several times laid down in England that the mere fact of 
papers and other subjects of evidence having been illegally taken from the 
possession of the party against whom they are offered, or otherwise 
unlawfully obtained, constitutes no valid objection to their admissibility, 
provided they be pertinent to the issue. For the Court will not notice 
whether they were obtained lawfully or unlawfully, nor will it raise 
an issue to determine that question. Where the same attorney is 
employed by two parties, the test is, — “ was the communication made 
by the party to the witness in the character of his own exclusive 
attorney?” — If it was, the bond of secrecy is imposed on the attorney 
called as a witness; if it was not, the communication will not be 
privileged. If an attorney acting for both parties has an offer made 
to him by the one for communication to the other, he may be called 
upon to disclose the nature and terms of this offer at the instance of 
either party. But if an attorney, acting for one party, by the direction 
of his client makes a proposal to the opposite party, though he may 
be compelled to disclose what he stated to that party, he cannot 
divulge* what his own client communicated to him. The protection 
does not cease with the termination of the suit or business in which 
the communication was made, nor yet with the death of the client. 
The seal of the law remains for ever, unless removed either by the 
party himself, or perhaps by his personal representatives after his death. 
(See the Explanation to the Section.) Where, however, the client, who 
made the communication, is dead, and the litigating parties both claim 

under him, it would be obviously unjust to 
Exceptions to the Rule. determine that the privilege shall belong 
to the one claimant rather than to the other. 
Either of them, therefore, can call the attorney as a witness. Other 
exceptions, which have been recognized by English law, are— where 
the knowledge was not acquired by the attorney solely by bis being 
employed professionally, but was, in some measure, obtained by his 
acting as a party , more especially if the transaction were fraudulent — 
where the communication was made before the attorney was employed 
as such, or after his employment had ceased — where it had no reference 
to professional employment : and all cases in which the attorney was 
acting not as such, but in some other character, as, for instance, in that 
of a subscribing witness. There is also no privilege where unnecessary 
communications have been made by the client. A prosecutor's attorney 
was allowed to state that his client mentioned to him, that he would 
give a large sum to have the prisoner hanged. An attorney or other 
legal adviser may also be called to prove his client’s handwriting, or to 
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identify him as the person who verified a plaint or executed a mukjitar- 
nama or vakalutnamali ; but ife cannot be asked whether a document 
entrusted to him was duly stamped or had an erasure upon it. 

“ Unless with his client's express consent .” — The privilege is that of 
the client : he may expressly waive it, or he may do so by calling the 
barrister, pleader, attorney, or vakil as a witness, and questioning him on 
matters which, but for such* question, he would not be at liberty to 
disclose. But he does not lose the privilege by giving evidence in the 
suit at his own instance , or if he be compelled to give evidence at the 

instance of another party. It will be ob- 
Pihilege of Client served that the above Section (126) applies 

only when the barrister, pleader, attorney, or vakil is the person interro - 
gated. Section 129 applies where the client is interrogated, and whe- 
ther such client be a party to the case or not. Mr. Taylor remarks 
that u the rule of protection has not been laid down in equally broad 
terms, where the client himself is the party interrogated. It has, indeed, 
been established that, in this event , all communications between the 
solicitor and client, whether pending and with reference to litigation, or 
made before litigation and with reference thereto, or made after the 
dispute between the parties followed by litigation, though not in con- 
templation of, or with reference to that litigation, are protected : as 
also are communications made respecting the subject-matter in question, 
pending or in contemplation of litigation on the same subject with 
other persons, with the view of asserting the same right. If, however, 
communications pass between a client and solicitor before any dispute 
has arisen between the client and his opponent, the opponent can com- 
pel the client by a bill in equity to disclose these communications, 
although they relate to matters which form the subject of the suit, except 
so far as they contain mere legal advice and opinions.” ( § 845. ) Mr. 
Taylor goes on to add that the case of Radclijffe v. Fursman , l in which 
this doctrine was propounded, has been, however, generally disapproved 
of since ; and, referring to Lord Justice Knight Bruce’s argument in 
the case of Pcarse v. Pcarse , 2 he adds that, if the view there 
expressed be correct, it may still be urged with success that if a man, 
with relation to his own private and exclusive interests merely, upon 
a point upon which he owes no fiduciary duty to another, lays a state- 
ment before counsel for his professional advice, he cannot be compelled 
afterwards to disclose it, although at the time tio suit or dispute was 
iu existence. ( § 847.) The following language of Lord Brougham in 
the case of G re enough v. Oaskell 3 may also be borne in mind : — “ We 


1 2 Brown’s Parliamentary Oases, 514. 

* DeGex and Smnle’s Chancery Rep., 18—31. 
« I Mylne ami Keene’s Clioucery Rep., 103. 
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are here to consider not the case which has frequently arisen in Courts 
of Equity, and more than once since I came into this Court, of a party 
called upon to produce his own communications with his professional 
advisers. How far he may be compelled to do so has, at dillerent times, 
been a matter of controversy ; and in two cases before Lord Lyndhurst, 
and one since I sat here, the principle has been acted upon, that even 
the party himself cannot be compelled to* disclose his own statements 
made to his counsel or solicitor in the suit pending, or with reference 
to that suit when in contemplation. But the party has no general 
privilege or protection : he is bound to disclose all he knows and 
believes and thinks respecting his own case ; and the authorities there- 
fore are, that he must disclose also the cases he had laid before counsel 

for their opinion, unconnected with the suit itself To 

compel a party himself to answer upon oath, even as to his belief or 
his thoughts, is one tiling ; nay, to compel him to disclose what he has 
written or spoken to others, not being his professional advisers, is com- 
petent to the party seeking the discovery ; for such communications 
are not necessary to the conduct of judicial business, and the defence 
or prosecution of men’s rights by the aid of skilful persons. To force 
from the party himself the production of communications made by him 
to prof css io tin l men seems inconsistent with the possibility of an ignorant 
man safely resorting to professional advice , and can only he justified if 
the authority of decided cases icar rants it. But no authority sanctions 
the much wider violation of professional confidence, and in circum- 
stances wholly different, which would be involved in compelling counsel 
or attorneys or solicitors to disclose matters committed to them in their 
professional capacity, and which but for their employment as profes- 
sional men, they would not have became possessed of*.” The question 
how far a client, whether a party to the case or not, can be compelled, 
when examined as a witness, to disclose communications which have 
taken place between him and professional men, has not been settled 
exhaustively in England, as will appear from the authorities just refer- 
red to. Section 1*29, post , lays down a definite rule for India, which*is 
in accordance with the principles advocated by those who have most 
carefully and ably discussed the question. It enacts that the client 
shall not be compelled to disclose any confidential communication which 
has taken place between him and his legal professional adviser, unless 
he offers himself as a witness , and even then he can be compelled to 
disclose such communications only as may appear to the Court necessary 
to be known in order to explain any evidence which he has given, but 
no others. If he do not offer himself as a witness, if he be summoned 
in the usual way without his offering himself his privilege is absolute. 

See, in connection with this Section, the Explanation to Section 23, 
ante , page 101.] 
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127. The provisions of section one hundred 

and twenty-six shall apply to 

Section 126 to apply interpreters, and the clerks or 

servants ot barristers, pleaders, 
attorneys and vakils. 

[See ante , page 437. The extension of the protection to interpreters 
is particularly important in a country like India in which there are so 
many races speaking different languages : and in which the most 
important portion of the administration of justice is conducted in a 
foreign language.] 

128. If any party to a suit gives evidence therein 

at his own instance or otherwise, 

Privilege not waived h e s h a ll no t be deemed to have 
by volunteering evidence. , , , , , . . 

consented thereby to such dis- 
closure as is mentioned in section one hundred and 
twenty-six ; and if any party to a suit or proceeding 
calls any such barrister [pleader 1 * * * ], attorney or 
vakil as a witness, he shall be deemed to have .con- 
sented to such disclosure only if he questions such 
barrister, attorney, or vakil on matters which, but 
for such question, he would not be at liberty to 
disclose. 

[The client doe3 not “ waive his privilege/’ says Mr. Taylor, “ by 
calling the attorney as a witness, unless he also examines him in chief 
to the matter privileged ; and, even in that case, it has been held in 
Ireland that the cross-examination must be confined to the point upon 
which the witness has been examined in chief.” 8 (§ 849.) Section 
128^restores the rule followed in England, contrary to which Section 24 
of Act II of 1855 had enacted that, if a party to a suit gave evidence 
therein at hia own instance, he should be deemed thereby to have 
waived his privilege, and to have consented to the disclosure by the 
barrister, attorney, or vakil of any matter which might be relevant. 

With reference to the words “ if any party to a suit or proceeding 
calls any suck barrister , it may be observed that there was not 
under the old law, and is not under the new Act, anything to prevent 
an attorney or other professional person who has acted as advocate for 


1 The word in brackets was added by Section 10 of the amending Act, XVIII 

of 1872. 


* On this point see Section 138, post , and the note thereto. 

H 3 
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cither of the parties to a suit and has pleaded the case in Court, from 
being examined as a witness in the same case ( ftamfal Shaw v. Biswa - 
nath Mandal and others , V B. L. R. Appen. 28 : and see Cobbettv. 
Hudson , 1 Ellis and Blackburn’s Rep. Q. B. 11, there referred to.] 

129. No one shall be compelled to disclose to 

Confidential commu- the 9° U . rt evidential COm- 
nication with legal ad- munication which lias taken place 

vlsers ‘ between him and his legal pro- 

fessional adviser, unless he offers himself as a 
witness, in which case he may be compelled to 
disclose any such communications as may appear to 
the Court necessary to be known in order to explain 
any evidence which he has given, but no others. 

[The subject of this Section has already been discussed, ante , page 439. 
It may further be observed that, although no one can be compelled to 
disclose, &c., there is nothing to prevent him from disclosing, if he have 
no objection to do so. Again, “ any confidential communication which 
has taken place between him and his legal professional adviser ,” will include 
as well the statements made by the client as the advice given by the 
professional adviser. Whether u legal professional adviser” is synonomous 
with “ barrister, pleader, attorney , or vakil, used in the preceding Sec- 
tions, or was intended to include other persons, e. g. muhhtars, may be 
a question to be decided hereafter.] 


130. No witness who is not a party to a suit shall 
Production of wit- be compelled to produce his title- 
ncss’ title-deeds. deeds to any property, or any 

document in virtue of which he holds any property 
as pledgee or mortgagee, or any document the pro- 
duction of which might tend to criminate him, unless 


he has agreed in writing to produce them with the 
person seeking the production of such deeds or some 
person through whom he claims. 

131. No one shall be compelled to produce docu- 


Production of docu- ments in his possession, which 

ments which another nn y 0 t} ier person WOuld be enti- 
person, having posses- . „ 1 , . r . 

sion, would be entitled to tied to refuse to produce it they 
refuse to produce. were in his possession, unless 

such last mentioned person consents to their 


production. 
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[These two Sections may be considered together, Section 131 extend- 

ing to tho agent the same protection which 

Privilege belongs only Section 130 creates for the principal. It will 

to witnesses other than b c evident from the words “ No witness who 

parties. . . 

is not a party to a suit” that the privilege 

created by Section 130 extends only to ivitnesses tvko are not parties to 
the suit in which th J| are called ; and all such persons are absolutely 
privileged from being compelled to produce their title-deeds, &c., unless 
there be a written agreement for their production between them and 
the person seeking such production. The principle so enacted is in 
accordance with the rule of English law. “ Upon principles of reason 
and equity, 1 ’ says Mr. Taylor, u Judges will refuse to compel a witness to 
produce either his title-deeds, or any document the production of which 
may tend to criminate him, or any document which he holds as mort- 
gagee or pledgee (§ 428). The fact that the production of a document 
will expose the person producing it to a cioil action affords no ground 
for protection in England according to the latest decided cases : l and 
the same rule has evidently been adopted by the framers of the Indian 
Evidence Act, seeing that the above Section does not extend the princi- 
ple of protection to such cases. 

In England the same rule, which protects title-deeds from* pro- 
duction, protects also the party justified in 
Can witness be compel- refusing to produce them from being compel- 
led to give parol evidence j e( j t0 ji sc | ose their contents. “ It would be 

of contents ? 

perfectly illusory,” said Mr. Barou Alderson, 2 
“for the law to say that a party is justified in not producing a deed, but 
that he is compellable to give parol evidence of its contents ; that 
would give him, or rather his client through him, merely an illusory 
protection, if he happens to know the contents of the deed, and would 
be only a round-about way of getting from every man an opportunity 
of knowing the defects there may be in the deeds and titles of his estate.” 
Th j same reasoning and the same rule will no doubt be followed in 
India. Where a barrister, pleader, attorney, or vakil is the person in 
possession of the document, he is expressly prohibited by Section 126, 
ante, page 434, to state the contents. As to the owner of the document 
and other agents, the Act contains no express provision. There will, 
of course, be nothing to prevent other secondary evidence of the con- 
tents of the document being given in such cases. 


1 Doe v. Date 1 3 Adolphus and Ellis’ Hep. 609 : Doe v. Lord Egremont , 

2 Moody and Robinson’s Rep. 386. 

a In Davies v. Waters , 9 Mceaon and Webby’s Rep. 612. 
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Section 131 will extend not only to professional men but to trustees, 
mortgagees and agents. Having regard to 
fr<^ producing. pr°b lb ited ^he wor( j tt com p e }j e( j” this Section, it will 

appear that these persons will be allowed to 
produce documents which other persons would be entitled to refuse to 
produce, if they were in their possession. This also is in accordance with 
English law. 1 It follows that although a'barrister^leader, attorney, or 
vakil is forbidden (by Section 126) to state the contents of any docu- 
ment with which he has become acquainted in the course and for the 
purpose of his professional employment, he will be permitted to pro- 
duce the document itself, if it happen to be in his possession and he 
chose to do so. 

See, in connection with this Section, paragraph 3 of Section 165, post, 
and also Section 162, post 

With respect to witnesses who are parties to the suit , Section 22 of 
the repealed Act, II of 1855, enacted that 

Can witnesses being par- “ a witness being a party to the suit shall not 

* ies he compelled to pro- b oun d to produce any document in his 

duce their title-deeds ? 1 \ 

possession or power, which is not relevant or 

material to the case of the parti/ requiring its production” This provi- 
sion, though not expressly re-enacted, is, however, in entire conformity 
with the requirements of the whole Evidence Act. A case must be tried 
and decided secundum allegata et probata (see ante , page 262 and follow- 
ing pages), and where the plaintiff sought to force the defendant to pro- 
duce a document or tittle-deed not relevant or material to his own case, 
the defendant could properly resist the production on the ground of 
irrelevancy . If this principle be properly applied, the plaintiff, who 
must succeed on the strength of his own title, not on the weakness of 
the defendant’s, will be prevented from using the law to detect flaws 
in the title of the latter. Where the defendant is in possession of a 
document or title-deed material or relevant to the case of the plaintiff, 
there can be no doubt that there is no protection, and that production 
will be compelled : and it is impossible to gainsay the justice of this 
rule. Suppose, for example, that the plaintiff claimed a bequest of 
Rs. 10,000 under a will in possession of the defendant, who by the same 
will took the whole of the immovable property, would it be equitable 
to allow the latter to refuse to produce the will, because by doing so he 
might run the risk of disclosing some flaw in his title to the immovable 
property? If he denied the bequest and were himself the residuary 
legatee, what a temptation there would be to imagine such a danger I 
It is possible that the risk arising from the discovery of flaws has been 
somewhat exaggerated, seeing that a flaw in the defendant’s title will 


1 Eibberd v. Knight , 2 Welsby, Hurlestone, and Gordon’s Rep. H. 
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not, in the great majority of cases, advance or improve the title of the 
plaintiff, who can only succeed on making out such a primd facie title 
as shall put his adversary to the necessity of proving a better title in 
himself. It may further be observed that the law of real property in 
India wholly differs from that in England : and that titles are in the 
former country very unlikely to be destroyed by the discovery of acci- 
dental flaws.] 


Proviso. 


132. A witness shall not be excused from an- 
swering any question as to any 
from answering on matter relevant to the matter m 
ground that answer will issue in any suit or in any civil 

criminate. . . , J 47 

or criminal proceeding, upon the 
ground that the answer to such question will crimi- 
nate, or may tend, directly or indirectly, to crimi- 
nate such witness, or that it will expose, or tend, 
directly or indirectly, to expose such witness to a 
penalty or forfeiture of any kind : 

Provided that no such answer, which a witness 
Provigo shall be compelled to give, 'shall 

subject him to any arrest or pro- 
secution, or be proved against him in any criminal 
proceeding, except a prosecution for giving false 
evidence by such answer. 

[The provisions of this Section are not in accordance wilh English 
law, under which a witness is excused from 
different °* Engllsh law replying to any question, the answer to which 

would have a tendency to expose such witness 
or the husband or wife of such witness to any kind of criminal* charge 
or to a penalty or forfeiture of any nature whatsoever — a rule which 
was respected even by Chief Justice Jefferies when it told against the 
prisoner . 1 In Ireland, it has even been decided that, upon a trial for 
the murder of a person killed in*a duel, any person who was present 
and in any way countenanced the proceeding, might refuse to answer 
any question relating thereto. Under the New York Civil Code , 2 the 
protection has been restricted to those questions the answers to which 
would have a tendency to subject to the punishment of felony . In 
England the Legislature has occasionally found it necessary to take 
away the privilege, or by an act of indemnity to -leave no cause for its 


Rule of English law 
different. 


1 Taylor, § 1308. 


11 § 1854. 
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exercise. The Act relating to combinations by Workmen, 1 the Larceny 
Act, 186 1, 2 and the Acts for enquiring into corrupt practices at Elections 
are examples (and see Section 37 of the Madras Police Act, VIII 
(M. C.) of 1867, which indemnifies witnesses on prosecutions for 
gaming). But these Statutes differ from the Indian enactment In this, 
that, under their provisions, the having given evidence is a complete bar 
to a subsequent prosecution : while the Indian Act does not forbid such 
a subsequent prosecution, but merely provides that the witness’s answer 
is not to be the means of subjecting him thereto and cannot be used 
against him. It is clear that it might, however, attract suspicion where 
none attached before, and so lead to the discovery of other evidence 
sufficient to lead to a conviction. Against this, however, may be put 
the fact that if a witness in England do answer such questions, his 
replies can be used against him, unless at the time, having claimed the 
protection of the Court, he was illegally compelled to answer. 

Whether a witness can be compelled to answer a question, the reply 
to which would subject him to a civil action or pecuniary loss , or charge 
him with a debt , is a question on which the above section is silent. It 
was discussed in England in Lord Melville’s case 3 and decided in the 
affirmative by a majority consisting of eight out of twelve Judges. To 
remove all doubts, however, a Statute was subsequently passed (46 
Geo. Ill, Cap. 37) which declared a witness bound to answer such 
questions if relevant to the matter in issue. The New York Civil Code 
contains a similar provision. In India there can be no reasonable 
doubt that this principle should be followed; for, if a man is not pro- 
tected from answering questions which may subject him to a criminal 
prosecution, much less should he be protected where the resulting 
inconvenience and injury are less in degree. It may, however, be 
regretted that such cases have not been specifically provided for in the 
new enactment. 4 

It will be observed that the witness will be compelled to answer only 
when the question relates to “ matter relevant 

Question must be rele- ma n er { n issued This accords in some 

vant. 

respect with a suggestion made in England, 5 
and mentioned by Mr. Taylor, that, where the question is material to 
the issue, it should be left to the discretion of the Judge whether or 
not he will enforce an answer, having due regard to the general interests 

1 6 Geo. IV, Cap. 129, Section 6. 

9 24 & 25 Viet., Cap. 96, Sections 75 — 84. 

8 6 Parliamentary Debates, 167 — 245. 

* The above Section (132J is almost verbatim the same as Section 32 of the 
repealed Act, II ot 1855, which also was silent on this point. 

* Law Review, No. XIII, pp. 28—30. 
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of justice ; provided always that if an answer be enforced, it should 
either have the eflect of indemnifying the witness from any punishment, 
penalty, or forfeiture, with respect to the subject to which the answer 
relates ; or, at least, such answer should not be admissible evidence in 
any fitture criminal proceedings instituted against the witness* The 
Indian Evidence Act, although it gives the Judge no discretion as to 
the answer being compulsory ^here the matter is material, confers such 
a discretion upon him when the question relates to a matter not rele- 
vant except as aflecting the credit of the witness (see Section 148, post). 
In the former case, where the answer is compulsory, it enacts that such 
answer shall not subject the witness to any arrest or prosecution, or be 
proved against him in any criminal proceeding, except a prosecution for 
giving false evidence by such answer . The latter words create a very 
proper exception and are more accurate than the language of the*old 
Section 32 of Act II of 1 855, “ except for the purpose of punishing 
such person for wilfully giving false evidence upon such examination 
It has been held in England that a Judge is not bound to warn a 
witness of his privilege to refuse to answer criminating questions ; 
nor will counsel be permitted to object to such questions, if the witness 
himself do not refuse to answer. In dealing witli native witnesses in 
India, it will occasionally be useful to make them understand tli^t their 
answers cannot be used against them except on a charge of giving false* 
evidence. Where the usual inducements to speak the truth are weak, 
the addition of any apprehension as to the consequences of speaking it 
inevitably leads to falsehood, which result may occasionally be obviated 
by removing the cause of such apprehension. 

It may be observed that witnesses examined by Police officers inves- 
tigating cases, which they are by law em- 
Two exceptions. powered to investigate, are not bound to 

answer criminating questions put by such 
officers (see Sections 118, 119, and 134 of the Code of Criminal Proce- 
dure, Act X of 1872). Collectors engaged in settlement operations 
and other proceedings are by Clause 1, Section 19 of Regulation VII of 
1822, authorized to summon all sddr malguzdrs and other persons 
owning, occupying, managing, or cultivating lands within or in the 
vicinity of the melial to which their inquiries extend, and to require 
the production of their accounts and to examine such persons as to the 
truth of such accounts, provided however that no person shall be com- 
pelled to answer any interrogation regarding matters wherein he may 
have an immediate personal interest in concealing the truth, or in utter- 
ing what is false? not being an interest arising out of fear, favor, or 
reward, or any corrupt bargain or agreement with another party. These 
provisions are still in force and are saved by Section 2, ante> page 72. 
As to criminating documents , see Section 130, ante , page 442.] 
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133. An accomplice shall be a competent witness 
. against an accused person; and 

a conviction is not illegal merely 
because it proceeds upon the uncorroborated testi- 
mony of an accomplice. 


[Mr. Taylor, speaking of accomplices , “ who are usually interested, 
and always infamous witnesses, and whose tea- 

toaccom°pU^f ,l3hlflWa8 timon y ia adraitted from necessity, 1 it being 
often impossible without having recourse to 
such evidence, to bring the principal offenders to justice,” thus explains 
the law on this subject : — 


“-The degree of credit, which ought to be given to the testimony of 
an accomplice, is a matter exclusively within the province of the jury. 
It has sometimes been said that they ought not to believe him, unless 
his testimony is corroborated by other evidence ; and, without doubt, 
great caution in weighing such testimony is dictated by prudence and 
reason. But no positive rule of law exists on the subject; and the jury 
may, if they please, act upon the evidence of an accomplice, even in a 
capitalcase, without any confirmation of his statement. It is true that 
fudges, in their discretion, generally advise a jury not to convict a pri- 
soner upon the testimony of an accomplice alone ; and, although the 
adoption of this practice will not be enforced by a Court of Review, 
its omission will, in most cases, be deemed a neglect of duty on the part 
of the Judge. Considering, too, the respect which is always paid by the 
jury to such advice from the Rench, it may be regarded as the settled 
course of practice not to convict a prisoner, except under very special 
circumstances, upon the uncorroborated testimony of an accomplice. 
The Judges do not in such cases withdraw the case from the jury by 
positive directions to acquit, but they only advise them not to give 


1 It may, however, be observed that the objections which may be made against 
the reliability of the testimony of accomplices do not apply with similar force to 
all accomplices, Mr. Taylor, in a subsequent paragraph, says; “One class of 
persons, apparently accomplices , may here be named, to whom the rule requiring 
corroborative evidence does not apply, namely, persons who have entered into com- 
munication with conspirators, but who, in consequence of either a subsequent 
repentance, or an original determination to frustrate the enterprize, have disclosed 
the conspiracy to the public authorities, under whose direction they continue to act 
with their guilty confederates, till the matter can be so far matured as to insure 
their conviction. The early disclosure is considered as binding the party to his duty ; 
and though a great degree of disfavor may attach to him for the part he has acted 
as an informer , or on other accounts, yet his case is not treated as that of an 
accomplice/’ (§ 801.) 
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credit to the testimony.” Mr. Roscoe says: 1 — u The law remains in that 
anomalous state in which the bare existence of a principle is acknow- 
ledged, but which principle is constantly disapproved of and frequently 
violated. As the law now stands, it is universally agreed by all the 
authorities that, if the accomplice were uncorroborated, a Judge would 
be wrong who did not advise the jury not to convict ; whereas the 
Court of Criminal Appeal wftuld be bound to pronounce an opinion 
that a Judge who did not so advise them was right.” 

The law on this point in India was fully discussed by the Calcutta 
High Court in the Full Bench Case of The 
1j1 llCua ' Queen v. Elaht Baksh , appellant , 29th May, 

1866 (V W. R. Crim. Rul. 80). Peacock , C . J. ( Kemp and Phear , JJ ty 
concurring ) said — “I am of opinion that a conviction upon the uncorro- 
borated testimony of an accomplice is legal. This is not new law, luor 
founded upon a new principle. The point was decided in England as 
far back as the 10th December, 1662, after conference with all the 
Judges.” After an able review of the English cases, the learned Chief 
Justice proceeds : — “ The law of England, therefore, upon this subject is 
beyond doubt. The law of America is the same, and in that country, 
where, in most of the States, new trials are granted in criminal cases, 
new trials have been refused even when the verdicts were obtained 
upon the uncorroborated evidence of an accomplice. The cases upon, 
the subject are collected in Wharton’s Criminal Law of the United 
States of America, p. 366. It does not appear that in the cases in 
which new trials were refused, the Judge who tried the case had omit- 
ted to make such observations to the jury, with reference to the evi- 
dence of the accomplices, as the circumstances required. But in civil 
cases it is clear that both in that country and in England, a new trial 
will be granted where from the absence of proper instructions from the 

Judge, the jury fall into error 

It was contended in the course of argument 

in the present case, that in India the rule of evidence in the Mofussil 
is different from the law of England, with respect to the legality of 
convicting upon the uncorroborated evidence of an accomplice. If 
there had been a long uniform course of decisions in the late S&dr 
Court, that the uncorroborated evidence of an accomplice was insuffi- 
cient in law for the conviction of a prisoner, we should have been dis- 
posed to bow to those decisions and to act upon the rule ‘ Stare decisis* 
One case only was cited in which a Judge of the Sadr Court stated 
that he did not think it legal to convict upon such evidence. There 
may be other cases to the same effect. But 
Reports, jhere [ s no uniform current of decisions* 
which would justify us in holding that the 


7, Nizamut 
p. 57. 


1 Digest of the Law of Evidence in Criminal Cases, 6th Ed., p. 

i 3 


122 . 
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law in this respect in the Mofussil was different from the established 
law of England, and from that which was administered in the late 
Supreme Court, and is now administered by this Court in the exercise 
of Original Criminal Jurisdiction. It would require a uniform train of 
decisions to justify us in holding that the Law of Evidence to be 
administered by the Court upon such a point as this, is different in the 
exercise of the Appellate Criminal Jurisdiction from that which is acted 
upon in the exercise of Original Jurisdiction. 

When called upon to give effect to particular expressions, which 
have been used by the Judges of the late Sadr Court with regard to 
the rules of evidence, we must bear in mind, that up to a very recent 
period, when trial by jury was established in certain districts, it was the 
province of the Sessions Judges and of the Judges of the late Sadr 
Court to determine questions of fact, as well as questions of law, in 
criminal cases ; and that, in dealing with such cases, it was not very 
frequently necessary to determine whether the evidence of a particular 
witness was insufficient in law to justify a conviction or merely insuffi- 
cient to induce them, as Judges of fact, to declare that a prisoner was 
guilty. There is a wide distinction , however , between disbelieving evi- 
dence , and detej'mining that it is not legally sufficient if believed : but 
this distinction is not always sufficiently adverted to by Courts, which 
are judges of fact as well as of law.” 

The Chief Justice then proceeds to consider the question, whether 
the omission of the Judge to advise the jury as to the amount of credit, 
which ought to be given to the testimony of an accomplice, was such 
an error in law as to furnish a valid ground of appeal. After a learned 
review of the authorities in English and Scotch law, he continues : — 
“ It is quite as necessary here as it is in England, if not more so, that 
the evidence of accomplices should not be left to a jury without such 
directions and observations from the Judge as the circumstances of the 
case may require. The question is, whether the omission of the pre- 
siding Judge on a trial in the Mofussil, to make such observations is not 
such an error in his summing up as to justify the Court on appeal or 

revision in setting aside a verdict of guilty 

. . By Section 379 1 of the Code of Criminal Procedure, it is 

enacted that, in a trial by jury, the Judge shall sum up the evidence on 
both sides, and the jury shall then deliver their finding upon the charge, 
and ‘a statement of the Judge’s direction to the jury shall form part of 
the record.’ There can be no doubt that that Section requires the 
Judge to sum up properly, and that there would be very great danger 
in holding that there is no remedy by appeal agaihst a verdict of 
« guilty,’ if it appears clearly to the High Court that a failure of 


1 L e. of the old Code, Act XXV of 1861. The new Code, however, makes no 
difference on these points. 
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justice has been caused by improper advice upon a question of fact , or by 
an omission to give that advice which a Judge, in the exercise of a sound 
judicial discretion , ought to give upon questions of fact , or as to the 
degree of credit to be given to particular witnesses . 

“ It appears to me that it amounts to an error of law in the summing 
up, which on appeal is a ground for setting aside the verdict, subject; 
however, to the limitation provided by the Code of Criminal Procedure 
in Sections 439 and 426, 1 viz*, that the Appellate Court is satisfied that 
the accused person has been prejudiced by the error or defect, and that 
a failure of justice has been occasioned thereby.** 

The whole of this judgment is well worthy of careful perusal. The 
state of the law as settled thereby was as follows : — A conviction upon 
the uncorroborated evidence of one or more accomplice or accomplices 
alone is valid in law ; but the Judire in summing up should advisS the 
jury as to the danger of convicting a prisoner on such evidence merely.. 
If he omit to do so, and if moreover the Appellate Court is satisfied 
that the prisoner was prejudiced by such omission, there will be error 
in law sufficient to have as its result the setting aside of the verdict. 
Having regard to what has been quoted at page 393, ante , it may be 
a question whether the Evidence Act has in any way altered the law 
as settled by the above case. Reading together Section 114 and 

Illustration (b) thereto (ante, page 386), the 

de^Acfalte^thokw T" Court ma y insider, though it is not bound to 

Consider, an accomplice unworthy of credit, 
unless he is corroborated in material particulars. Having regard to 
the definition of the word “ Court’* in Section 3 of the Evidence Act, 
to the definition of u Criminal Court” in Section 4 of the Code of Crimi- 
nal Procedure, and to the use of the word “ Court” throughout Chapter 
XIX of the same Code, it is clear that “ Court” does not include the jury. 
The result may be that it is optional with the Judge to presume or not 
to presume an accomplice unworthy of credit in any particular case : 
and, if he do not think proper to raise such a presumption, he is not 
bound to suggest it to the jury. At any rate, whether he suggest it or 
not, the Section enacts absolutely that a conviction is not illegal because 
it proceeds upon the uncorroborated testimony of an accomplice . 

The second portion of Illustration (b) to Section 114 (see ante, page 
388) was put as follows by Peacock, C. J., in the case of The Queen v. 
Elahi Buksk (V W. 11. Crim. Rul. 84): — “If two or three person? 
should be apprehended at different places, at long distances from each 
other, and should each confess and give a similar account as to the 
persons associated with them in a particular dacoity, the statement 
of each, if made under such circumstances as not to raise a presumption 

1 I, e. of the old Code, Act XXV of 1861. The new Code, however, makes no 
difference on thes oints. 
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of collusion might be proved in corroboration of his evidence under 
Act II of 1855, Section 31. 1 The evidence of the several accomplices 
so corroborated might be sufficient to satisfy a jury, although the 
evidence of any one of them alone could not have been safely acted 
upon.” As to corroboration, see also The Queen v. Khotab Sheikh and 
others , VI W. R. Crim. Rul. 17 : The Queen v. Dwarka , V W. R. 
Crim, Rul. 18: The Queen v. Chutterdhdri Singh and others , id. 60: 
The Queen v. Shamshere Beg , IX W. R. Crim. Rul. 51 : The Queen 
v. Nawab Jan and others , VIII W. R. Crim. Rul. 19: and The 
Queen v. Mohima Chundra Dass and others , VI B. L. R. Appen. 108, 
which cases may now be usefully consulted in considering the weight 
which should be attached to particular kinds of corroboration. The 
whole of the facts described by an accomplice may be perfectly true, 
his Very description of them may bear the impress of truth : and yet the 
accused may be substituted for another actor in the scene. Hence Lord 
Abinger said, 3 that, in his opinion, the corroboration ought to consist in 
gome circumstances that affects the identity of the accused per son. ] 


134 . 
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No particular number of witnesses shall in 
any case be required for the proof 
of any fact. 


[The effect of this Section will be that the evidence of a single 
witness will be sufficient for proof of any fact, if the Court or the jury 
believe him. It will be useful to mention the cases in which, under the 
old rule, something more was required than the uncorroborated evidence 
of a single witness. The change in the law made by the above Section 
will thus be more clearly understood. Moreover, these cases must still 
have their use in assisting the judgment to decide the weight to be allowed 
to evidence under peculiar circumstances. And first as to Treason — 

The rule of English Statute Law in regard to 
Cases in which English treason 3 and misprision of treason is, that no 

Law required more than person shall be indicted, tried, or attainted 

witness— Treason. thereof, but upon the oaths and testimony of 

two lawful witnesses, either both to the same 


1 See now Section 157, post, 

9 In R. v. Farlcr , 8 Carrington and Payne’s Nisi Prins Reports, 107. 

• Section 28 of the repealed Act, II of 1855, recognized the English Law on the 
above subjects — It was as follows 

Except in cases of treason, the direct evidence of one witness, who is entitled to 
full credit , shall be sufficient for proof of any fact 
in any such Court or before any such person. But 
this provision shall not affect any rule or practice 
of any Court that requires corroborative evidence 
in support of the testimony of an accomplice, or of 
a single witness in the case of perjury. 


Evidence of one 
sufficient proof. 


Proviso. 


witness 
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overt act, or one to one and the other to another overt act of the same 
treason, unless the accused shall openly without violence confess the 
same : and further that, if two or more distinct treasons of divers 
heads or kinds shall be alleged in one indictment, one witness produced 
to prove one of these treasons, and another, another, shall not be denned 
to be two witnesses to the same treason. “This protective rule,” says 
Mr. Taylor, “which in England has remained in its present state 
since the days of King William in, and in Ireland was adopted in the 
year 1821, has been incorporated with some slight variation into the 
constitution of America, and may be met with in the Statutes of most 
if not all of the States of the Union.” Any collateral matter, not 
conducing to the proof of the overt acts of treason, may be proved by 
a single witness, or by any other evidence admissible at Common Law, 
e. that the prisoner is a subject of the British Crown. The rule 
of the Statute Law, which requires two witnesses in a case of treason, 
does not in England apply to those treasons, which consist in compass- 
ing or imagining the death or destruction, or any bodily barm tending 
to the death or destruction, maiming or wounding of the Queen, where 
the overt act or acts alleged shall be the assassination of Her Majesty, 
or any attempt to injure in any manner whatsoever her royal person ; 
or to the misprisions of any such treason ; but in all these cases the 
accused shall be indicted, arraigned, tried, and attainted, in the same 
manner and according to the same course and order of trial, and upon 
the like evidence as if he stood charged with murder. (See 39 & 40 
Geo. Ill, Cap. 93 ; — 1 & 2 Geo. IY, Cap. 24 ; — 5 & 6 Viet., Cap. 51). 
The offence of “ Treason" is unknown in the phraseology of Indian 
Law. Offences somewhat analogous are provided for by Chapter YI of 
the Indian Penal Code. 

In cases of Perjury , two witnesses were formerly held necessary. 

p . But this rule is not now law, though some- 

J J thing more than the evidence of a single 

opposing witness is required ; for otherwise there would be only oath 
against oath and nothing to turn the scale. The single witness must be 
corroborated by material and independent circumstances. “ But,” says 
Mr. Taylor, “ it is not precisely accurate to say that the corroborative 
circumstances must be tantamount to another witness ; for they need not 
be such as that proof of them, standing alone, would justify a convic- 
tion in a case where the testimony of a single witness would suffice for 
that purpose. Thus a letter written by a defendant, contradicting his 
statement on oatji, will render it unnecessary to call a second witness. 
Still evidence, confirmatory of the single accusing witness in some slight 
particulars only, will not be sufficient to warrant a conviction : but it 
must at least be strongly corroborative of his testimony : or to use the 
quaint but energetic language of Chief Justice Parker, ‘a strong aud 
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clear evidence and more numerous than the evidence given for the 
defendant.’ ” Without any witness directly to disprove what is sworn, 
circumstances alone, when they exist in a documentary shape, may be 
sufficient for conviction without further proof. This rule of English 
Law has been followed in India. The most important decision on the 
subject is that of a Full Bench of the Calcutta High Court in the case 
of The Queen v. Lai Chand Kaurah , Chaukiddr , and others (V W. R. 
Crim. Rul. 23 : and I Jur. N. S. 83 ) : In this case Peacock, C. J., 
said : — 

“ According to the law, as administered in the exercise of Original 
Criminal Jurisdiction, the evidence of only one witness uncorroborated 
is not sufficient to convict for perjury, because it is governed by the 
rules of the Law of England. I do not mean to say that every rule 
of the law of evidence, as administered in England, applies to the 
Mofussil. But I cannot think that we ought to put such a construction 
upon Section 28, Act It of 1855, 1 as would allow a person to be con- 
victed of perjury at Alipore or in other parts of the Mofussil, upon the 
uncorroborated testimony of a single witness, when such evidence 
would be insufficient for a conviction in Calcutta before the IIi<di 

o 

Court in the exercise of its Original Criminal Jurisdiction. Such a 
construction would not be very consistent. But if the law is so, we 
are bound by it. If there was any rule or practice in the Sadr 
Court or in the Courts in the Mofussil which, before Act II of 185.5, 
prevented a conviction for perjury upon the evidence of a single witness 
without any corroboration, it appears to me that such Courts fill within 
the proviso in Section 28. Now, there is a case which was decided by 
Mr. Samuells in the Sadr Court (see Nizamut Reports, Yol. IX, 
p. 212, Government v. Gorib Peada\ in which the rule was laid down 
as follows : — * Perjury is not to be assumed because the story of one man 
4 appears more credible than that of another. There must be certain 
4 proof adduced, independent of the oath of one of the parties, that 
4 the deposition of the other is false.’ That is to say, the oath of one 
man is not sufficient to convict another of perjury, when he has sworn 
to the contrary ; that you are not to take the evidence which by an 
accident is the more credible for the purpovse of convicting of perjury, 
but you must bring something corroborative, or something more than 
the evidence of one witness. The rule, which was laid down by the 
Sadr Court in this case, is supported by other cases, and is in accord- 
ance with the principle of the English Law. Indeed, I think, I may 
safely say that it was the practice of the S&dr Nizamut and of the 
Mofussil Courts not to allow a conviction for perjury upon the uncorro- 
borated evidence of a single witness : consequently the case does not 


1 See ante, page 452, note. 
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fall within the general rule of Section 28 , inasmuch as it is taken out 
of that rule by the provision, which says that the rule is not to affect 
any rule or practice of any Court that requires corroborative evidence 
of a single witness in case of perjury.” In the case of The Queen v. 
Bukhori Chaubi (V W. R. Crim. Rul. 98 ), the accused was charged 
with giving false evidence by denying that he had verified or presented 
a certain written statement, and it was held that the corroboration, 
derived from a comparison of signatures, was sufficient to sustain a 
conviction. 

“ If the evidence adduced in proof of the crime of perjury con- 
sists,” says Mr. Taylor, u of two opposing statements by the prisoner 
and nothing more, he cannot be convicted. For, if one only was 

delivered under oath, it must be presumed 
to^statements contra(ilc ~ from the solemnity of the sanction that file 
declaration was the truth, and the other an 
error or falsehood ; though the latter, being inconsistent with what 
he has sworn, may form important evidence with other circumstances 
against him ; and, if both the contradictory statements were delivered 
under oath , there is still nothing to show which of them is false, when 
no other evidence of the falsity is given. If indeed it can be shown 
that before making the statement upon which perjury is assigned, the 
accused had been tampered with, or if any other circumstances tend to 
prove that the statement offered as evidence against the prisoner was 
true, a legal conviction may be obtained ; and provided the nature ot 
the statements was such that one of them must have been false to the 
prisoner's knowledge, slight corroborative evidence would probably be 
deemed sufficient. But it does not necessarily follow that, because a 
man has given contradictory accounts of a transaction on two occasions, 
he has thereby committed perjury. For cases may well be conceived 
in which a person might very honestly swear to a particular fact from 
the best of his recollection and belief, and might afterwards from other 
circumstances be convinced that he was wrong, and swear to the reverse 
without meaning to swear falsely either time.” The latter portion of 
the above quotation consists of the remarks of Holroyd J ’ in ft. v. 
Jackson , 1 and may well be borne in mind in India where the law on the 
subject of contradictory statements is not the same as in England. The 
Calcutta High Court have decided by a majority of three Judges to 
two, th sft where no evidence for the prosecution was offered, corrobora- 
tive of either statement, and the giving intentionally of false evidence 
was charged on two contradictory depositions made, the one before the 
committing Magistrate and the other before the Sessions Judge, a 
finding in the alternative is sufficient to maintain a conviction for 


1 Lew in’s Crown Cases on the Northern Circuit, 270. 
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giving false evidence. {The Queen v. Mussamut Zamxrun , VI W\ R. 
Crira. Rnl. 65.) The learned Chief Justice (Peacock) thus delivered 
the opinion of the majority of the Court : “ I have no doubt that there 
may be an alternative finding, as well in a case in which the evidence 
proves the commission of one of two offences falling within the same 
Section of the Penal Code and it is doubtful which of such offences has 
been proved, as in one in which the evidence proves the commission of 
an offence falling within one of two Sections of the Penal Code, and it 
is doubtful which of such Sections is applicable. This appears to me 
to be quite clear when Section 38 l l of the Code of Criminal Procedure 
is read together with Section 242, 2 and Clause 5, Section 382 of that 
Code. A swears before the Magistrate that he saw the prisoner kill B. 
The prisoner is committed to the Sessions for trial for murder. A on 
the trial swears that he did not see the prisoner kill B, and the prisoner 
is acquitted : A is in consequence committed for trial for giving false 
evidence, and two charges are framed against him under Section 242, 2 
Code of Criminal Procedure. 1.?/, — That he intentionally gave false 
evidence before the Magistrate by swearing that he saw the prisoner 
kill B. 2nd , — That he intentionally gave false evidence before the 
Sessions Judge by swearing that he did not see the prisoner kill B. 
The Sessions Judge finds that the prisoner intentionally gave false evi- 
dence, hut that it is doubtful whether the statement made before the 
Magistrate or that made before the Sessions Judge was the false one. 
If the prisoner was innocent, and the statement before the Magistrate 
was false, the prisoner has in consequence been improperly committed 
for trial on a charge of murder, and has suffered all the degradation, 
annoyance, and anxiety of being committed on a false charge. If the 
prisoner was guilty, and the witness in consequence of bribery or other 


x 381. When the trial in any criminal Court is concluded, the Court, in passing 
judgment, if the accused person be convicted, shall 

What the judgment is to distinctly specify the offence of which, and the Sec- 
specify, * i J 

tion of the Indian Penal Code under which he is 

convicted, or if it be doubtful under which of two Sections the offence falls, shall 
distinctly express the same, and pass judgment in the alternative, according to 
Section 72 of the said Code. (See the corresponding Section (4G1) of the new 
Code , Act X of 1872.) 

242. When it appears to the Magistrate that the facts which can be estab- 
lished in evidence show a case- falling within some one of two or more S#tioris of 
the Indian Penal Code, but it is doubtful which of such Sections will be applicable, 
or show the commission of one of two or more offences falling within the same 
Section of the said Code, but it is doubtful which of such offbnees will be proved, 
the charge shall contain two or more heads framed respectively under each of 
such Sections, or charging respectively each of such offences accordingly. (See 
Section 455 and the specimen charge for an offence under Section 193 of tho 
Penal Code in Part II, Schedule III of the new Code , Act X of 1872.) 
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cause has sworn falsely before the Sessions Judge, the administration 
of justice has been defeated, and a murderer has been acquitted. It is 
clear that unless the law is very defective, or we are to trifle with the 
administration of justice, A ought to be punished. It appears to me 
that the law is not deficient, and that the case is provided for by the 
Code of Criminal Procedure, whether it be read according to the strict 
letter or according to its spirit. Tn such a case it would seem clear 
that the Magistrate was right in framing a charge containing two heads 
under Section 242. The Sessions Judge would also bo strictly within 
the letter, as well as the spirit of Sections 381 and 382 (Clause 5), in 
finding that A is guilty of the offence of intentionally giving false evi- 
dence, and that he is guilty cither of the offence specified in the first 
head, or of the offence specified in the second head of the charge.” 
It may agamic remarked here that the study of the Law of Evideqpe 
is greatly assisted by a knowledge of the principles of logic. If the 
4 4 opposition ” between the two statements or propositions upon which 
perjury was assigned were that known by logicians as contradiction , 
one of them must be false ; if they were contraries , both might be 
false, but both could not be true ; if they were subcontraries , both state- 
ments might be true, and a conviction in the alternative could , therefore, 
be wrong. The following cases will supply instances of convictions 
on alternative charges, some of which have been upheld and others of 
which have been reversed : — The Queen v. Utar Narain Singh , VIII W. 
11. Crim. Rub 79 : The Queen v. Denonath Bajar, IX W. R. Crim. Rul. 
52 : The Queen v. Sundar Mohuri , IX W. R. Crim. Rul. 25 : The 
Queen v. Bedu Nashya , XII W. R. Crim. Rub 11 : The Queen v. Kola , 
XII W. R. Crim. Rul. G6 and IV B. L. R. A. Crim. 4: The Queen v. 
Mail Khowa , III B. L. R. A. Crim. 36 : and The Queen v. Nomal , IV 
B. L. R. A. Crim. 9. In the last case Mr. Justice Norman said : — “To 
overlook the diflerenee between the making of contradictory statements 
by a witness under examination, and the giving of intentional false evi- 
dence, is to shut one’s eyes to the infirmities of human memory, to fail 
to 'understand how slow arc the intellects, and how imperfect the 
powers of expression of uneducated peasants ; how readily the fears of 
such people are excited in Courts of Justice ; how completely they lose 
nerve and presence of mind when frightened. I firmly believe that if a 
witness could be convicted upon alternative charges of giving false 
evidence on contradictions of such a character as those supposed 
to exist in the present case, no native witness of the lower classes, 
subjected to cross-examination by an adroit and perhaps not over- 
scrupulous advocate, would be safe.” 

In bastardy cases, it is the rule of English law that, before 

Other Cases. an order of affiliation can be made, the 

evidence of the mother must be corroborated in some material 

K 3 
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particular by other testimony. “This rule has been wisely estab- 
lished,” says Mr. Taylor, “ in order to protect men from accusations 
which profligate, designing, and interested women might easily make 
and which, however false, it might be extremely diflicult to disprove.” 
These remarks may occasionally be well borne in mind by Magistrates 
disposing of cases under Chapter XLI of the Code of Criminal Proce- 
dure. Finally, Section 2 of “ The Evidence Further Amendment Act 
1869,” 32 & 33 Viet. Cap. 68, enacts that “ the parties to any action for 
breach of promise of marriage shall be competent to give evidence in 
such action : provided always, that no plaintiff in any action for breach of 
promise of marriage shall recover a verdict unless his or her testimony 
shall be corroborated by some other material evidence in support of such 
promise.” In such cases in India, as well as in England spretae injuria 
fermae is a consideration not to be overlooked in deciding on the 
value to be attached to individual evidence. 

It is not competent to a Court to refuse to examine any of the wit- 
nesses produced by the parties. . Where the 

Court must examine all plaintiff tendered fifty-eight witnesses to prove 

the parties. 868 °** ere( * a fact, and the District Court, having taken 

the depositions of thirty' of them, refused to 
permit the examination of the remaining twenty-eight on the ground 
that they were called to speak to facts sufficiently deposed to by those 
already examined, the Judicial Committee of the Privy Council remit- 
ted the case to the Sadr Court (who had refused to remedy the error of 
the District Court), being of opinion that the refusal by that Court to 
admit the examination of the witnesses tendered was irregular, and that 
no decision could be arrived at on the merits under sucli circumstances 
(Jeswant Sing-ji (Jbby Sing-ji and another v. Jet Sing -jl IJbby Sing-ji , 
II Moo. Ind. Ap. 424. See also Watson and Co. v Naki Mandat , VI 
W. R. Act X Rul. 83 : Rani Ujcdla Knmdri Dhnjamani Debya v. 
Gholam Mastafa Khan , VI W. II. Civ. Rul. 60 : Nil hunt Surma and 
others v. Susela Debya and others , VI W. R. Civ. Rul. 324 : Rakhal 
Dass Mandat v. Protab Chandra llajra , XII W. R. Civ. Rul. 4 55 : Lulu 
Singh and another v. Rajcndra Lalia , VIII W. II. Civ. Rul. 364 : Mas- 
samat Shusimohhi Brahmani v. Sham Chandra Rai , Marsh. Rep. 266 : 
and Ram Dlian Mandat and another v. Rajballab Paramanih and others , 
VI B. L. R. Ap. 10). In the last mentioned case it was said — “ It has 
been repeatedly ruled that, unless the object of a party in summoning 
a large number of witnesses clearly appears to be to Impede the adjudi- 
cation of the case or otherwise obstruct the ends of justice, it is the 
bouuden duty of the Court to receive all evidence* tendered.” This 
seems to imply that a Civil Court has the power to refuse to examine 
a number of witnesses if satisfied that the object of calling a num- 
ber is to impede the adjudication of the case. It may, however, be 
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observed that the Code of Civil Procedure contains no Section analo- 
gous to Section 359 of the Code of Criminal Procedure, Act X of 1872, 
which, in cases committed to the Court of Session or High Court, gives 
a Magistrate a certain discretion in excluding from the list of witnesses 
to be summoned for the defence before the superior Court the names of 
persons whose evidence is not really relevant. This Section is as fol- 
lows : — “If the Magistrate thhiks that any witness is included in the 
list for the purpose of vexation or delay or of defeating the ends of 
justice , he may require the accused person to satisfy him that there are 
reasonable grounds for believing that such witness is material. If the 
Magistrate be not so satisfied, he shall not be bound to summon the wit- 
ness ; but in doubtful cases he may summon such witness, if such a 
sum is deposited with the Magistrate as he thinks necessary to defray 
the expense of obtaining the attendance of the witness.’* The duty#of 
Magistrates and Sessions Judges as to summoning and examining wit- 
nesses for prosecutors and accused persons in criminal cases is regulated 
by the following Sections of the Code of Criminal Procedure: — 

Summons Cases. 


In summons cases. 


361. In summons cases, the Magistrate may summon any person 
who appears to him likely to give material 
evidence on behalf of the complainant or the 
accused. 

Ordinarily it shall be the duty of the complainant and accused, in non - 
cognizable cases , to produce their own witnesses. 

In such cases it shall be in the discretion of the Magistrate to summon 
any witnesses named by the complainant or the accused ; and he may 
require, in such cases, a deposit of the expenses of a witness before 
summoning him. 


Warrant Cases. 

362. In warrant cases, the Magistrate shall ascertain from the com- 
plainant , or otherwise, the names of any per- 
rant CaS ° S UP ° n War ~ sous ma ? acquainted with the tacts 

and circumstances of the case, and who are 
likely to give evidence for the prosecution and shall summon such of 
them to give evidence before hijn as he thinks necessary . 

The Magistrate shall also, subject to the provisions of section three 
hundred and fifty* nine, summon uxny witness and examine any evidence 
that may be offered in behalf of the accused person to answer or dis- 
prove the evidence against him, and may for that purpose, at his discre- 
tion, adjourn the trial from time to time. If the Magistrate refuse to 
summon a witness named by the accused person, he shall record his 
reasons for such refusal, and the accused person shall be entitled to 
appeal to the Court of Session against such refusal. 
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Sessions Trials. 

363. The accused person shall be allowed to examine any witness 
not previously named by him, if such witness 

Right of accused as to be in attendance ; but he shall not, except as 
examination and summon- i ♦ .• * , , . „ , 

ing of witness. provided in section lour hundred and forty- 

eight, be entitled of right to have any wit- 
ness summoned other than the witnesses named in the list delivered to 
the Magistrate by whom he was committed or held to bail for trial. 

In the case of 1 Ram Sahai Chaudhri v. Sanher Bahadur , YI 13. L. R. 
Appen. 65, the Magistrate had refused to summon certain persons 
named as witnesses by the accused on the ground that they were impli- 
cated in the otlence charged. They had not, however, been accused. 
The High Court quashed the conviction. The following cases connected 
with the same subject may also be referred to: — In the matter of the 
petition of Mahima Chandra Saha , VI B. L. It. Appen. 78 : The Queen 
v. Eshan Butt and others , VI 13. L. R. Appen. 88 : The Queen v. 
Bliuban Issliur G os ami, II W. R. Grim. Itul. 6 : The Queen v. Abdul 
S attar, III W r . R. Grim. Itul. 35: The Queen v. Sriuath JM ukhapadya, 
and others , VII W. It. Grim. Itul. 45 : The Queen v. Kali Thakur, 
V W. It. Crim. Rul. 65.] 


Chapter X. — Of the examination of witnesses. 

135. The order in which witnesses arc produced 

Order of production examined shall be regulated 

and examination of wit- by tlie law and practice for the 
ncsseii ' time being relating to Civil and 

Criminal Procedure respectively, and, in the absence 
of any such law, by the discretion of the Court. 

[The Codes of Civil and Criminal Procedure provide for the means 
of p|oeuring the attendance of witnesses before the Civil and Criminal 
Courts respectively. The attendance of witnesses before coroners is 
provided for by “The Coroner’s Act,” IV of 1871. Act ITL (13. C.) 
c f 1866 provides for the attendance and examination of witnesses before 
the Council of the Lieutenant-Governor of Bengal for making Laws and 
Regulations; and Act XIII (Bom. C) of 1866 makes similar provisions 
for the Bombay Council, 

The Code of Civil Procedure exempts from personal attendance in 

Persons exempt from Court women, who, according to the custom 
personal attendance in and manners of the country* ought not to be 
compelled to appear in public (Section 21). 
The Government may also at is discretion exempt from personal appear- 
ance in Court any person whose rank in the opinion of the Government 
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entitles him to the privilege of exemption, and may at its discretion 
withdraw such privilege (Section 22). Persons exempted from personal 
attendance under the above provisions can be examined by commis- 
sion (see ante , pages 142 — 144). There is no similar exemption from 
attendance before the Criminal Courts ; but a female not accustomed 
to appear m public may claim to give evidence sitting in a palanquin, 
having been previously identified to the satisfaction of the Court ( The 
Queen on the prosecution of Btln Itukia Banu v. J . B. Roberts , I B# 
L. R., Short notes vi). 

According to English law, witnesses arc protected from arrest upon 

Protection of witnesses any civil process, while going to Court to give 
from arrest. evidence, while attending there for the pur- 

poses of the case and while returning home. This privilege has been 
held to be that of the Court and not of the person arrested ; and an 
application for discharge may be made either to the Court before which 
the witness had to appear or to the Court under the process of which 
the arrest was made. The making of an arrest in violation of the 
privilege affords no ground for an action for damages. There is no 
similar protection against criminal process. The Indian Statute Book 
does not at present expressly provide for privilege from arrest. The draft 
of a revised Civil Procedure Code, published in the Gazette of India 
Extraordinary of the 28th April, i860, contained the following Section 
(674): — “ No person shall be liable to arrest under this Code while 
attending, going to, or returning from, the Court, either in obedience 
to a summons or as a party to a suit, appeal, or other proceeding.” 
The subject will no doubt be provided for whenever the Civil Procedure 
Code may be amended and revised. The privilege has, however, been 
admitted and allowed in the Mofussil Courts ( Thahur Das Nundix, 
Sanltar Rat , Til W. R. Crim. Rul. 53). 

Persons omitting to attend as witnesses or produce documents before 

Remedy for non-attend- Courts of ustice may be punished criminally 
ance of persons as wit- with fine or imprisonment or with both under 
11 S the provisions of Sections 174 and 175 of the 

Indian Penal Code. They are also liable to a civil action for damages 
under the provisions of Section 26 of Act XIX of 1853, applicable to 
the Bengal Presidency, and of Section 10 of Act X of 1855, applicable 
to the Madras and Bombay Presidencies. The provisions of these 
Sections, which are unrepealed and are almost identical, are as follows: 

“ Any person, whether a party to the suit or not , to whom a sum- 
mons to attend and give evidence or produce a document shall be 
personally delivered, and who shall, without lawful excuse, neglect or 
refuse to obey such summons, or who shall be proved to have absconded 
or kept out of the way to avoid being served with such summons, and any 
person who being in Court and upon being required by the Court to 
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give evidence, or to produce a document in his possession, shall, without 
lawful excuse, refuse to give evidence or sign his deposition, or to pro- 
duce^ document in his possession, shall, in addition to any proceedings 
under this Act,” (in Section 10, Act X of 1855, “proceedings to which 
he would otherwise be subject”) “ be liable to the party at whose request 
the summons shall have been issued, or at whose instance he shall be 
required to give evidence or produce the document, for all damages 
which he may sustain in consequence of such neglect , or refusal , or of 
such absconding , or keeping out of the way as aforesaid , to be recovered 
in a civil stiit 

The measure of the damages in such a case is under English law the 
cost of withdrawing the record from trial or of obtaining a postpone- 
ment ; but in India it must be borne in mind that under the Civil Pro- 
cedure Code, a plain till cannot withdraw from his suit with liberty to 
sue again without tbe permission of the Court (Section 97, and see ante> 
pages 206 — 207); and where he could not obtain this permission, and 
being forced to go to trial lost his cause owing to the default of a mate- 
rial witness, the question of damages might be a much more serious 
matter. Under English procedure a plaintiff may withdraw without going 
to trial, at his own option, being liable only for the defendant's costs. 

The Codes of Civil (Section 174) and Criminal (Section 831) Proce- 

. dure require that witnesses be examined upon 

itnes3es examined on 1 * * * * . 1 

oath or solemn affirm- oath or affirmation or otherwise according to 

atl0n * the provisions of the law for the time being 

in force in relation to the examination of witnesses. These provisions 
are at present contained in Acts V of 1840 and VI of 187*2: but 
notice has just been given of the introduction of a Consolidating Bill in 
the Supreme Council. As to unsworn testimony, see Stat. 6 Viet. 
Cap. 22. As to the examination of witnesses de bene esse , see Section 
173 of Act VIII of 1859, and Edwards v. Muller , V B. L. R. 25$. 

In criminal cases witnesses must, as a rule, be examined in the 

„ T . , . . presence of the accused, or of his agent, 

Witnesses to be cxamin- i 7 ° , 

ed in the presence of the where he is permitted to appear by agent — 
accused. a permission which may be granted in cases 

before Magistrates but not in cases before the Court ot Session (see 
Sections 191 and 214 1 of the Code of Criminal Procedure). It will 
not be a sufficient compliance with this requirement of the law to read 
over to the witnesses in the presence of the accused depositions given 


1 Section 191 relates to inquiry into cases triable by the Cour* of Session or High 

Court; and Section 214 relates to warrant cases triable by Magistrates . There is 

no specific provision applicable to summons cases , Chap. XVI ; or to trials l>efore 

the Court of Se&sidfa, Chap. XIX. This latter Chapter, however, clearly assumes 

the accused person to be present throughout the trial. 
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by them on a former trial or in a previous stage of the same trial when 
the accused was not present, inquiring if these depositions are correct 
and requiring the witnesses to identify the prisoner. No matter how often 
the same case comes before the Court, if the accused persons be differ- 
ent on each occasion, the witnesses for the prosecution must be examined 
de novo ( The Queen v. Kami Sheikh, W. Ii. Jan. — July, 1864, page 
38 : The Queen v. Sheikh Kiyamat \ id,, p. 1 : The Queen v. Afazudin , 
id,, p. 13 : The Queen v. Matti Nushya , id,, p. 18). A Magistrate cannot 
properly decide a prosecutor’s case without examining his witnesses 
( The Queen v. Srinath Mukhapadliya and others, VII W. R. Crim. 
Rul. 45). Viva voce examination of the witnesses in open Court, in 
the presence of the parties, and in the presence and hearing and under 
the personal direction and superintendanee of the Judge or Magistrate 
is required by the provisions of the Codes of Civil and Criminal Proce- 
dure. The importance of seeing the witnesses and of seeing how they 
give their testimony has been pointed out in the Introduction. It is 
therefore necessary to satisfy the requirements of the law that the 
witnesses should have been examined in the presence of the Judge or 
Magistrate who decides the case. If a judicial functionary, having 
examined some of the witnesses in a case, be prevented by sickness, by 

transfer or other cause from examining the rest 
of the witnesses, and finally disposing of the 
case, his successor is not warranted, unless 
the parties concerned consent, in taking up the case at the point at 
which the hearing was stopped, but should commence de novo. Sections 
328 and 329 of the new Code of Criminal Procedure now contain 
the following specific provisions on this point applicable to criminal 
cases : — 


Cases parti}' heard and 
then transferred to another 
Judge or Magistrate. 


328. Whenever any Magistrate, after having heard part of the evidence 

Convictions on evidence in a case ’ cca . ses to exercise jurisdiction in 

partly recorded by one such case and is succeeded by another Magis- 

Magistrato aud partly by trate who has and who exercises jurisdiction 
in such case, such last-named Magistrate may 
decide the case on the evidence partly recorded by his predecessor 
and partly recorded by himself, or he may re-summon the witnesses 
and commence afresh : * 

Provided that the accused person may, when the second Magistrate 
commences his proceedings, demand that the witnesses shall be 
re- summoned and re-heard, in which case the trial shall be com- 
menced afresh : 

Provided also Ihat any Court of Appeal or Revision, before which the 
case may be brought, 

or in cases tried by Magistrates subordinate to the Bfegistrate of the 
District, the Magistrate of the District, without appeal, 
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may set aside any conviction, passed on evidence not wholly recorded 
by the Magistrate before whom the conviction was had, if such Court 
or Magistrate is of opinion that the accused person has been materially 
prejudiced thereby ; and may order a new trial, 

329. Whenever, from any cause, a Magistrate making an inquiry, 1 

^ . under Chapter XV of this Act, is unable to 

Commitments on evi- A ’ 

clenec partly recorded by complete the proceedings himself, any other 

one officer and partly by Magistrate having jurisdiction to inquire and 
another valid. , , , 

to commit, may complete the case and pro- 
ceed as if he had recorded all the evidence himself. 

There is no similar express provision as to cases tried by the Court of 
Session, but the Sections of the Code applicable to Sessions trials 
clearly contemplate the whole trial taking place before the same Judge. 
Uncier the old Code, it was decided that if the Judge who recorded somfe 
of the depositions of the witnesses, were obliged to leave the district 
before he could conclude the trial, his successor must recommence de 
novo (The Queen v. Charm, W. It. Jan. — July 1804, p. 32). To the 
general rule requiring that the whole of the evidence be taken in the 

presence of the Judge or Magistrate who 
in CriminaTcases^ 16 rU *° decides the case there are three exceptions : — 

First, when witnesses are examined by com- 
mission, see ante, page 145. Second, when a Subordinate Magistrate, 
having jurisdiction, finds an accused person guilty, and considering 
that a more severe punishment should be inflicted than he is competent 
to adjudge, submits his proceedings to the Magistrate of the District or 
to the Magistrate of the Division of a District to whom he is subordinate, 
and such latter Magistrate proceeds to pass sentence (sec Section 4G of 
the Code of Criminal Procedure). Thirdly , when an Appellate Court 
directs that further enquiry be made or additional evidence taken by 
the lower Court, and does not think necessary to direct that the appel- 
lant be present when such further inquiry is made or such additional 
evidence taken (see Section 282 of the Code of Criminal Procedure). 
The Code of Civil Procedure does not contain any express provision 
as to the course to be pursued when a case, 
In Civil Cases. partly heard, comes into the hands of another 

Judge; but there can be no doubt that he 
ought to ask the parties whether they consent to his going on from 
where his predecessor left off ; and if they do not consent, lie would be 
bound to recal and re-examine the witness ( Mussamat Unnapurna v. 
Harballab Singh and others , VIII W. R. Civ. Ilul. 465 : Naranbhai 
Vrigbhukandas v. Narosh Sahar Chandra Shankar anil others, IV Bom. 
Rep. A. C. J. 98). 

- * 

> /. e. inquiry preliminary to commitment. 
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The Code of Civil Procedure does not contain any provisions as to the 

order in which the witnesses of the parties 

Order of examination should be examined. The Code of Criminal 
oi witnesses# v 

Procedure is also silent on this point, except 
indirectly so far as concerns trials before the Court of Session. The 
practice of the subordinate Courts in this respect is especially defective, 
and stands much in need of refonn. It is no uncommon thing for one 
or two witnesses to be examined on one side, and then one or two on the 
other side, and so on alternately as it suits the convenience of the parties 
to produce their witnesses, or the inclination of the Court to hear 4 'fehem. 
The evil has been frequently noticed by the superior Courts, and many 
attempts have been made to eradicate it ; but it is apprehended that it 
still exists to no inconsiderable degree, and requires the utmost atten- 
tion and watchfulness on the part of the appellate and revising tribu- 
nals. The Calcutta High Court have laid down the following rules on 
this subject for observance by the Courts in the Mofussil : — “ After the 
examination of witnesses has commenced, the trial should be proceeded 
with until all the witnesses on both sides have been examined, — those of 
the party upon whom the onus of proof lies being examined first, and 
then those of the opposite party, and an adjournment of the hearing 
shall not be allowed except for sufficient cause, which shall be recorded. 
Particular attention is called to the last paragraph of Section 145 of 
Act VIII of 1859, by which it is provided, ‘ that if the summons shall 
4 have been issued for the final disposal of the suit, and either party 
4 shall fail without sufficient cause to produce the evidence on which he 
4 relics, the Court may at once give judgment.’ The same rule is 
applicable after a day is fixed for trial. Cases may arise in which, from 
the absence of an important witness, which could not be avoided by the 
party who requires his evidence, it may be necessary to adjourn the 
hearing. In such cases, the evidence of the witnesses in attendance 
shall be taken, and the witnesses shall not be detained, or required to 
attend again, unless for some special reason to be recorded.” 1 

The following rules on this subject arc observed under English 
procedure: 1st, — The party on whom the burden of proof lies must 
begin, and the right to begin carries with it the right to reply when- 
ever the adversary adduces ^evidence. 2nd , — If the record contains 
several issues, and the burden of proving any one of them lies on the 
plaintiff, he is entitled to begin, provided he will undertake to give 
evidence upon it. 


1 See fiaras. 9 and 10 of the Rules laid down by Circular Order No. 81 of the 
18th October, 1803, page 01 of the first volume of the Authjjp’s General Rutes 
and Circular Orders, 
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■viieed not be confined to the facts to which the wit- 
ness testified on his examination-in-chief. 

The re-examination shall he directed to the expla- 
nation of matters referred to in cross-examination; 
and if new matter is, by permission of the Court, 
introduced in re-examination, the adverse party may 
further cross-examine upon that matter. 


Provisions of the Code of 
Criminal Procedure. 


[As to the examination, cross-examination, and re-examination of 
witnesses in criminal cases, see also the fol- 
lowing Sections of the Code of Criminal Pro- 
cedure, viz .: — Section 191, which entitles the 
accused person or his agent, in proceedings preliminary to commitment, 
to examine and re-examine his own witnesses, and to cross-examine the 
complainant and his witnesses— Section 214, which extends the provisions 
of Section 191 to the trial of warrant cases by Magistrates — Section 218, 
which entitles the accused person in the same class of cases to re-call 
and cross-examine the witnesses for the prosecution after the charge 
has been read and be has pleaded thereto — and Section 247, \vhich 
enacts that in Sessions trials, after the accused has pleaded to the charge, 
and the assessors or jurors have been chosen, the witnesses shall be 
examined, cross-examined, and re-examined according to the law tor 
the time being relating to the examination of witnesses. It may be 
observed that the Code of Criminal Procedure contains no express pro- 
vision for the cross-examination and re-examination of the witnesses 
either of the complainant or of the accused in summons cases under 
Chapter XVI ; or for the cross-examination by the complainant or prose- 
cutor of witnesses called by the accused in the course of proceedings 
preliminary to commitment ; or in warrant cases, under Chapters XV and 
XVII respectively. The Code of Civil Procedure is wholly silent on 
the subject of cross-examination and re-examination. 

According to the practice followed in England and Ireland, the cross- 
examination is not limited to the matters 
upon which the witness has already been 


Limits of cross-exami- 
nation. 


examined-in-chief, but extends to the whole 
ease ; and therefore, if a plaintiff calls a witness to prove the simplest 
fact connected with his case, the defendant is at liberty to cross-examine 
him on every issue, and by putting leading questions to establish, if he 
can, his entire defence. In America a different rule prevails, it having 
been determined by the Supreme Court that a party has no right to 
cross-examine any witness except as to circumstances connected with 
matters stated in his direct examination : and that, if he wishes to 
examine him respecting other matters, he must do so by making him 
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his own witness, and by calling him as such in the subsequent progress 
of the cause. In the case of The Queen v. Eshan Dutt and others , YJ 
13. L. R. Ap. 88, the Calcutta High Court followed the English riifl, 
which has also been substantially adopted by the Indian Evidence Act, 
for by the above Section the cross-examination, provided it relate to 
relevant facts, need not be confined to the facts to which the witness 
testified on his examination-in-chief. Besides questions relating to 
relevant facts a witness may further be asked the questions provided 
for by Section 146, post. Unless with his own consent, evidence is not 
legally admissible for or against a party, who at the time that it was 
given had no opportunity of cross-examining the witnesses or of rebut- 
ting their testimony by other evidence (see aide , pages 139, 141 ; and 
Gorachand Sirhar v. Ham Narain Chaudhri and others , IX W. R. Civ. 
Rub 587). In this latter case the lower Courts had improperly adlnit- 
ted as evidence, in a suit for enhancement of rent, the depositions of 
witnesses taken in another and similar case. When a case, decided e% 
parte , in the absence of the defendant, who had thus no opportunity of 
cross-examining the plaintiffs witnesses, was re-admitted to the file and 
to a hearing, it was held that the Court of first instance ought to have 
recalled the plaintiff's witnesses and allowed the defendant an opportu- 
nity of cross-examining them ; and this not having been done, that 
their previous depositions could not be treated as evidence (Ram Bahsh 
Lai v. Kishori Mohun Saha and others , III B. L. R. A. O., 273). 
“ Whether,” says Mr. Taylor, u when a party is once entitled to cross- 
examine a witness, this right continues through all the subsequent 
stages of the cause, so that if lie afterwards recall the same witness to 
prove a part of his own case, he may interrogate him by leading questions, 
and treat him as the witness of the party who first adduced 
him, is also a question upon which different opinions have been enter- 
tained. The general principle upon which this course of examination 
is permitted, namely, that every witness is supposed to be inclined 
most favourably towards the party calling him, is scarcely applicable to 
a case where a person is equally the witness of both sides ; and it 
seems that in common fairness each party should alternately have the 
right of cross-examining such a witness as to his adversary’s case, while 
both should be precluded, in the course of the respective examinations- 
in-chief, from putting leading questions with regard to their own.” 1 This 
result will doubtless follow from the above provisions of the Indiaii 
Evidence Act, more especially from the definitions given in Section 137. 
The party who calls a witness — apparently, at auy stage of the case*— 
examines hkn in chief. Such examination-in-chief would naturally be 
directed to the support of his own case, upon which the adverse party 


1 § 1290. 
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would then have the right to cross-examine. If the adverse parly again 
called the same witness, he could clearly only examine him in chief. 
Where a witness called and examined by the plain till was not cross- 
examined on behalf of the defendants, the Court refused to allow him 
to be called afterwards for the defendants, as the leave of the Court 
had not been asked and obtained at the close of liis first examination 
( Muhin tosh v. Nabin Maid Dasi and others, II Jur. N. S. 161). 

Cross-examination properly conducted is one of the most useful and 
efficacious means of discovering truth. u I>y 
tioY 86 °* cross ‘ examiim ~ means of it,” says Mr. Taylor, “ the situation 

of the witness with respect to the parties and 
to the subject of litigation, his interest, his motives, his inclination and 
prejudices, his character, his means of obtaining a correct and certain 
knowledge of the facts to which he bears testimony, the manner in 
which he has used those means, his powers of discernment, memory, 
and description are all fully investigated and ascertained and sub- 
mitted to the consideration of the jury, who have an opportunity of 
observing his demeanour and of determining the just value of his tes- 
timony. It is not easy for a witness subjected to this test to impose 
on a Court or jury ; for, however artful the fabrication of falsehood 
may be, it cannot embrace all the circumstances to which a cross-exami- 
nation may be extended.” 1 — a Where a witness is evidently prevari- 
cating or concealing the truth,” says Mr. Alison, “it is seldom by inti- 
midation or sternness 2 of manner that he can be brought, at lea>t in 
this country, to let out. the truth. Such measures may ximetimes ter- 
rify a timid witness into a true confession ; but in general they only 
confirm a hardened one in his falsehood, and give him time to consider 
how seeming contradictions may be reconciled. The most effectual 
method is to examine rapidly and minutely us to a number of subor- 
dinate and apparently trivial points in his evidence, concerning which 
there is little likelihood of his being prepared with falsehood ready 
made ; and where such a course of interrogation is skilfully laid, it is 
rarely that it fail in exposing perjury or contradiction in .some parts of 
*tlie testimony, which it is desired to overturn. It frequently happens 
that in the course of such a rapid examination facts most material to the 
cause are elicited, which were either denied, or but partially admitted 
before. In such cases there is no good grounds on which the facts thus 

1 § 1285 : and see ante, pages 43 — 60. 

* A prisoner’s counsel, in a case before the late Baron Anderson, sat down after a 
lengthened, angry, and ineffectual cross-examination of n witness foivtho prosecu- 
tion. “Witness,” said the Baron, “do you happen to know what ( cross-examination’ 
means?”— “No, my lord,” be replied. " Then 1 will tell you what it means, some- 
times: putting over again all the questions in cxaiiimation-iri-chief, but in a very 
cross manner” 



USE OF KF-EXAMINATION. 


471 


s. 138.] 


reluctantly extorted, or which have escaped the witness in an unguarded 
moment, can be laid aside by the jury. Without doubt they come 
tainted from the polluted channel through which they are educed ; 
still it is generally easy to distinguish what is true in such depositions 
from what is false, because the first is studiously withheld, and the 
second is as carefully put forth ; and it frequently happens that in this 
way the most important testimony in a case is extracted from an unwill- 
ing witness, which only comes with the more effect to an intelligent 
jury, because it has emerged by the force of examination in opposition 
to an obvious desire to conceal.'’ 1 Bullying and browbeating a witness, 
misleading him, as for instance by putting questions which assume 
facts to have been proved, which have not been proved, or that parti- 
cular answers have been given contrary to the fact — questioning him 
in a manner which assumes that he has been lying throughout the tWiole 
or the greater part of his examination-in -chief — confusing him when 
stupid — terrifying him when timid — will oftener than otherwise fail to 
search the mind and conscience of an adverse witness, when suavity of 
manner, gentleness and courtesy will surely put him off his guard, 
while rapid and subtle questioning elicits from him innumerable insigni- 
ficant facts, as they may appear to him at the moment, but which when 
put together by a master hand create a whole in which the most 
ignorant beholder instinctively recognizes — the truth. 

The proper object of re -examination is to draw forth an explanation 
of the meaning of the expressions used by 
tiou^ tCt °* rc ex,im * na the witness on cross-examination; and also 

of the motive or provocation which induced 
him to use them; to clear up evident misconceptions and errors com- 
mitted by him while under examination ; and to explain new facts 
which have come out on cross-examination. In England it is not per- 
mitted to go further and introduce matter new in itself. Thus proof 
on cross-examination of a detached statement, made by or to a witness 
at a former time, does not authorize proof by the party calling that 
witness of all that was said at the same time, but only of so much as 
can be in some way connected with the statement proved. And wherQ| 
a witness had been cross-examined as to what the plaintiff had said in 
a particular conversation, it was held that lie could not be re-examined 
as to other assertions, made by the plaintiff in the same conversation, 
that were not connected with the assertions to which the cross-examina- 
tion related, although they were connected with the subject-matter of 
the suit . Under the above Section of the Indian Evidence Act new 
matter relevant teethe suit may, by permission of the Court, be intro? 
duced in re-examination; but if so introduced, the adverse party may 


1 Allison's Practice of the Criminal Law of Scotland, 546, 547. 
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further cross-examine upon such matter. Under the English rule it 
may be observed that any hardship is frequently obviated, when a 
question has been omitted in the examination-in-chief, and as not 
arising out of the cross-examination cannot be put in re-examination 
by asking the Judge to put it — a request which is generally complied 
with.] 

139. A person summoned to produce a document 

Cross-examination of does not b ecome a witness by the 
person called to produce mere fact that lie produces it, and 
a document. cannot be cross-examined unless 

and until he is called as a witness. 

[JVith this Section may be read Section 153 of the Code of Criminal 
Procedure, which enacts that “ any person. 

Person summoned to whether a party to a suit, or not, may be 
produce document merely 1 J , 

need not attend personally. summoned to produce a document, without 

being summoned to give evidence ; and any 
person, summoned merely to produce a document, shall be deemed to 
have complied with the summons, if he cause such document to he pro- 
duced instead of attending personally to produce the same." ft may be 
observed that Section 26 of Act II of 1855, which was verbatim the 
same as the Section just quoted, applied equally to civil and criminal 
proceedings. It was repealed by Act X of 1861, but only in so far as 
it was applicable to suits and proceedings under Act VIII of 1859; and 
it remained in force with respect to criminal proceedings until the 
whole Act was repealed by the second Section of the Evidence Act, 
neither in which nor in the new Code of Criminal Procedure has the 
Section been reproduced in relation to criminal proceedings, to which 
there are no similar provisions now expressly applicable. 

The rule contained in the above Section is in accordance with the 
rule of English law. The witness who merely 

Other points. produces a document need not be sworn, hnd 

if unsworn lie cannot be cross-examined. If 
a competent witness be intentionally called and sworn, the opposite 
party is entitled to cross-examine him, although the party calling him 
has declined to ask him a single question. Where, however, a witness 
was sworn under a mistake, which was discovered before the examina- 
tion-m-ebief had begun, no cross-examination was allowed ; and so, 
where the examination-in-chief of a witness was stopped by the Judge 
after he had answered merely an immaterial question:* When more than 
one prisoner were tried on the same indictment and were separately 
defended, it was held that a witness called on behalf of one of them, 
and who gave evidence tending to criminate the others, might be 
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ss. 140— 142.] 


cross-examined on behalf of those others. The Indian Evidence Act 
does not expressly provide for these cases.] 


Witnesses to charac- 
ter. 


140. Witnesses to character 
may be cross-examined a*nd re- 
examined. 


[The practice in England is not to cross-examine, except under special 
circumstances, witnesses called merely to speak to the character of a 
prisoner ; but there is no rule which forbids the cross-examination of 
such witnesses.] , 


141, Any question suggesting the answer which 
T t . the person putting it wishes.or 

expects to receive, is called a 

leading question. 


[Mr. Bentham defines a leading question to be one which indicates to 
the witness the real or supposed fact which the examiner expects and 
desires to have confirmed by the answer. Is not your name so and so ? 
Do you not reside in such a place ? Are you not in the service of such 
and such a person ? Have you not lived so many years with him ? — and 
he observes that, under this form, every sort of information may be con- 
veyed to the witness in disguise. It may be used to prepare him to 
give the desired answers to the questions about to be put to him ; the 
examiner, while he pretends ignorance and is asking for information is 
in reality giving , instead of receiving it. This kind of leading question 
has been otherwise described as a question which embodies a material 
fact, which may or may not have been before known to the witness, and 
admits of a conclusive answer by a simple negative or affirmative. 
Such a question ought not to be put even in cross-examination, unless 
under special circumstances — and it will be observed that this definition 
of the term “ leading question ” is somewhat different from that given in 
theTndian Evidence Act, which provides i# Section 143 that leading 
questions may be asked in cross-examination.] 


142. Leading questions must not, if objected to 
When they must not by the adverse party, be asked in 
be usked. au examination-in-chief, or in a re- 

examination, except with the permission of the Court. 

The Court,, shall permit leading questions as to 
[matters which are introductory or undisputed, or 
[which have, in its opinion, been already sufficiently 
[proved. 


m a 



476 


AND IN CROSS-EXAMINATION, 
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important, the proper course is to ask him what was done, q§ what was 
said, or to tell his own story. In this way, also, if the witness is at all 
intelligent, a more consistent and intelligible statement will generally be 
got than by putting separate questions ; for the witnesses generally think 
over the subjects, on which they are to be examined in criminal cases, so 
often, or .they have narrated them so frequently to others, that they go 
on much more fluently and distinctly, when allowed to follow the 
current of their own ideas, than when they are at every moment inter- 
rupted or diverted by the examining counsel/’ 1 2 See in connection the 
Author’s remarks, ante , page 45. 

In order to object properly or successfully to questions as leading, it 
is important to form an accurate idea of what a leading question really is. 

“ I wish,” said Lord Ellenborough in a case 5 before him, “ that objec- 
tions 1 to questions, as leading, might be a little better considered 
before they are made. It is necessary to a certain extent to lead the 
mind of the witness to the subject of inquiry. If questions be asked to 
which the answer 4 yes’ or 1 no 1 would be conclusive, they would cer- 
tainly be objectionable : but, in general, no objections are more frivolous 
than those which are made to questions as frivolous.”] 

When they may be 143. Leading questions may 
asked - be asked in cross-examination. 

[In order to understand accurately the effect of this Section, it will be 
necessary to bear in mind the definition of a “ leading question” given 
in Section 141, ante . There are some questions called leading in loose 
parlance, which ought not to be put even in cross-examination. 44 With* 
respect to the mode of conducting a cross-examination,” says Mr. 
Taylor, “it is admitted on all hands, that leading questions maij in gen- 
eral be asked; but this does not mean that the counsel may go the 
length of putting the very words into the mouths of the witness which 
he is to echo back again ; 3 neither does it sanction the putting of a 
question which assumes that facts have been proved which have not 
been proved, or that particular answers have been given contrary to 
the fact.” 4 ] 


1 Alison’s Practice of the Criminal Law of Scotland , p. 646. 

2 Nicholls v. Dawding and Kemp , 1 Starkie’s Nisi Prius Rep. 81. 

2 In R. v. Hardy , 24 Howell’s State Trials, 765, Mr. Justice Buller said — 44 You 

may lead a witness on cross-examination to bring him directly to the point as to 
the answer ; but must not go the length, as was attempted yesterday, of putting into 

his mouth the very words which he is to echo back again. ” 

♦ § 1288 . 
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144. #Any witness may be asked, whilst under 
Evidence as to matters examination, whether any con- 
in writing. . tract, grant or other disposition 

of property, as to which he is giving evidence, was 
not contained in a document, and if he says that it 
was, or if he is about to make any statement as to 
the contents of any document, which, in the opinion 
of the Court, ought to be produced, the adverse party 
may object to such evidence being given until such 
document is produced, or until facts have been 
proved which entitle the party who called the witness, 
to give secondary evidence of it. • 

Explanation . — A witness may give oral evidence 
of statements made by other persons about the con- 
tents of documents if such statements are in them- 
selves relevant facts. 


- Illustration. 

The question is whether A assaulted B. 

C deposes that he heard A say to D — ‘B wrote a letter 
accusing me of theft, and I will be revenged on him.’ This 
statement is relevant, as showing A’s motive for the assault, 
and evidence may be given of it, though no other evidence 
is given about the lettei*. 

[With this Section should be read Section 91, ante, page 309; and 
Section 65, ante, page 283. 

“ the adverse party may object" &c. But if the case is tried in a Court 
in which there are no properly qualified practitioners, or if none be 
employed in the case, or if the adverse party, himself ignorant of the law 
and of his privilege, do not object — should the Court disallow the evidence 
until the document be produced or until facts have been proved which 
entitle the party concerned to give secondary evidence ? In criminal 
cases tried under the provisions of the Code of Criminal Procedure, Act 
X of 1872, the Court should certainly do so, for Section 256 of that 
Code declares it to be the duty of the Judge, in his discretion, to prevent 
the production of inadmissible evidence, whether it is or is not objected to 
by the parties. In civil cases there may be more doubt, the Code of 
Civil Procedure being silent on the subject. See, however, the last por- 
tion of para. 3 of Section 165 of the Evidence Act, post; and consider the 
effect of Section 59, of “ must ” in Section 64, of Section 65, and of 
“ shall” in Section 66, ante.] 
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145. A witness may be cross-examined 41 to pre- 

Cross-examination as vious statements made by him in 
to previous statements iu writing or reduced into writing 
writing. and relevant to matters in ques- 

tion without such writing being shown to him, or 
being proved ; but if it is intended to contradict him 
by the writing, his attention must, before the writing 
can be proved, be called to those parts of it which 
are to be used for the purpose of contradicting him. 

[This Section is word for word nearly the same as Section 24 of The 
Common Law Procedure Act, 1854 (1 7 & 18 Viet,, Cap. 128), which 
however, contains the following additional proviso, viz. : — “Provided 
always, that it shall be competent for the Judge, at any time during the 
trial, to require the production of the writing for his inspection, and he 
may thereuopn make such use of it for the purposes of the trial as he 
shall think fit.” /This proviso is, however, substantially contained in 
Section 165, post. The above Section of the Common Law Procedure 
Act, 1854, altered the rule laid down in the Queen's case, 1 viz., that 
before the witness can be cross-examined as to 
Pule laid down m the the C0I , tents of a document, the cross-examin- 

ing counsel must produce it as his evidence 
and have it read. This rule, as Mr. Taylor remarked, excluded one of 
the best tests by which the memory and integrity of a witness can be 
tried, it being clear that, if the 'object of tlie cross-examination was to 
test the witness’s memory, this would be entirely frustrated by reading* 
out the letter to him before asking him any questions about it. It was, 
however, only in accordance with the general principle, which forbids all 
use of the contents of a written instrument until the instrument itself 
be produced. Mr. Day, speaking of the Section of the Common Law 
Procedure Act, 1854, remarks — “The effect is this, the witness, in the 

, first instance, may be asked whether he has 

Alteration of the law. , . , , 

made such and such a statement m writing^ 

without its being shown to him. If he denies that he has made it, the 

opposite party cannot put in the statement without first calling his 

attention to it (showing it, or at least reading it to him) and to any parts 

of it relied upon as a contradiction. If the witness , instead of denying 

that he has made the statement, admits it, although the object of the 

cross-examining counsel has been attained, it may be very important for 

the party calling the witness to have the whole statdtnent, which may 

not be in his possession, before the Court and jury. If he is aware of the 


1 2 JBroderip and Bingham’s Kep. 286. 
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contents, h* will, it would seem, in such case, be at liberty to re-examine 
the witness, as to the residue of the statement, without its being produced, 
on the general rule that if part of any connected conversation or state- 
ment be given, the whole may be used ; or he may ask the Judge, under 
the latter part of the Section, 1 to require the production of the writing. 
It must be always borne in mind that this Section is confined to written 
statements made by the witfiess relative to the subject-matter of the 
cause. This Section, therefore, does not interfere with the decision in 
Macdonnell v. Evans (11 0. B. D30). In that case, upon the cross- 
examination of a witness, a letter in his own handwriting was shown 
to him, and he was asked 4 did you not write that letter in answer to 
a letter charging you with forgery f It was held that the question was 
inadmissible for any purpose, inasmuch as it was an attempt to get at 
the contents of a written document which might have been produced. 
As the question, therefore, referred to the contents of a letter written 
by a third person, and not by the witness, the case is not affected by this 
Section. It is right to notice this, as the Commissioners, in their second 
report, apparently refer to the case of Macdonnell v. Evans as one of 
the judicial decisions proceeding on the rule, which is now superseded." 9 
It may be doubted, however, if Mr. Day suffieientlv considered the 
effect of the words 44 reduced into writing" and of the disjunctive “ or" 

Where a party gave evidence in his own case, it was held by a majority 
of two out of three Judges that he might be asked, on cross-examination, 
with a view of testing his credit, whether an action had not previously 
been brought against him in respect of a similar claim, upon which he 
had given evidence, and the verdict of the jury was, notwithstanding, 
against him — and this, without producing the record of the proceedings 
in the previous case ( Henman v. Lester , 31 Law Journal Ilep. C. P. 
366). 

What course is to be pursued, if the document have been lost or 
destroyed , and whether in these or in any other cases a copy can be used 
instead of the original , are points upon which the English and Indian 
Atffs are alike silent. 

The English enactment does not apply to Criminat Courts. The Sec- 
tion of the Indian Act applies to all Courts, civil or criminal ; and its 
provisions could, therefore, bg applied at trials before the Court of Ses- 
sion to depositions taken before the committing Magistrate. u In cri- 
minal cases,” says Mr. Stephen, speaking of the practice in England, 
“ the old rule still applies. 3 Its most frequent application in practice 
is that the prisoner’s counsel is prevented from asking the witness 

* In India under Section 165, post 

9 Day’s Common Law Practice, p. 214. 

• The rules on the subject laid dowu by the Judges will be found in Mr. Taylor’s 
work, § 1304. 
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whether in his deposition before the Magistrate he did i*ot give a 
different account, unless he puts in the depositions as his own evidence, 
and so gives the prosecutor the right to reply. 

Practice m criminal *j.j^ j s not really a grievance, for if the con- 
cases as to depositions. b ’ 

tradiction is serious, there is no reason why 

the depositions should not be put in. If it is trilling, the rule saves 
time and checks quibbling. Moreover, the Judge will frequently look 
at the depositions himself and, if he thinks the contradiction important, 

will read them, which does not give the prosecutor a reply 

This rule is at present in the course of being relaxed in practice. Some 
Judges act on the principle that the depositions are always in evidence, 
and allow counsel to cross-examine on them without putting them in. 
Mr. Justice Willes acted on this principle on the Midland Circuit through- 
out the whole of the Lent Assize of 1863.” ( View of the Criminal 

Law of England , p. 316.) Mr. Taylor observes that the rules were 
intended chiefly to check the licence of counsel, and are not binding on 
the Judges themselves who have a discretionary power of questioning 
a witness as to any discrepancy between his evidence in Court and his 
former statement without putting in the depositions. The practice in 

England being thus not definitely settled, let 

Practice in India. us see what is the practice in India. So far 

as I am aware, no definite rules have been laid 
down on the subject; but in the case of The Queen v. B indab an Bauri 
and others (V W. R. Crim. Rul. 54), the Calcutta High Court suggested 
that the Sessions Judge should have before him the depositions taken 
by the commiting Magistrate ; and, comparing the statements of the 
witnesses there recorded with the evidence of the same witnesses as 
given at Sessions, should put questions, the answers to which may clear 
up discrepancies or possibly elicit facts favorable to the prisoner. The 
depositions taken by the committing Magistrate are always sent up and 
are with the Sessions Judge during the trial. The accused can, if he 
wishes, have a copy of these depositions (see Section 201 of the Code of 
Criminal Procedure). He or his counsel or pleader can therefore inform 
himself of what the witnesses said before the Magistrate, and is in a 
position to question any witness who varies in the Court of Session 
from his former statement. If a copy of the depositions given before the 
Magistrate be not sufficient for the purpose of the above Section of the 
Indian Evidence Act (which I apprehend that it would), the Sessions 
Judge ought, if asked, to allow the original deposition to be used. 
Where the Sessions Judge himself noticed the discrepancy and it was 
material, there can be little doubt that in using the original deposition 
for the same purpose himself, he would he acting wholly within the 
scope of his duty as indicated by the provisions of the Evidence Act 
and of the Code of Criminal Procedure, tn connection with the 
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subject it will further be important to consider the provisions of Section 
249 of the Code ofCriminai Procedure, which allows the Court of Session 
or High Court to refer to the evidence given by a witness before 
the Magistrate, and ground its judgmev' thereon , although the witness may 
at the trial make statements inconsistent therewith (see ante , page 142) — 
and also Section 126 of the same Code, which is as follows : — “ A Police 
officer, making an investigation under this chapter, shall, day by day, 

enter his proceedings in the investigation in a 

Police Diaries. di. ry, setting forth the time at which the 

complaint or other information reached him, 
the time at which he began and closed his investigation, the place or 
places visited by him, and a statement of the circumstances ascertained 
by his investigation.” 

“ Any Criminal Court may send for the Police diaries of a case under 
inquiry or trial in such Court, and may use such diaries to aid it in such 
inquiry or trial. Neither the prisoner nor his agents shall be entitled 
to call for them, nor shall he or they be entitled to see them merely 
because they are referred to by the Court ; but if they are used by the 
Police officer who made them , to refresh his memory , or if the Court 
uses them for the purpose of contradicting such Police officer , the provi- 
sions of the law relating to documents used for such purposes shall 
apply to them.” — 

“ Questions not ^infrequently arise,” says Mr. Taylor, u as to whether 
or not a party is entitled to see a document which has been shown to 
one of his witnesses while under cross-examination by his opponent. 
The eases on this subject are somewhat conflicting; but the practice 
seems to be as follows : — If' the cross-examining counsel, after 
putting a paper into the hands of a witness, merely asks him some 
question as to its general nature or identity, or respecting the 
character of the handwriting, his adversary will have no right to 
see the document ; but if the paper be used for the purpose of refresh- 
ing the momory of the witness, or if any questions be put respecting 
its contents, a sight of the document may then be demanded by the 
opposite couusel.” (§ 1307.) 

The Section at present under notice relates to previous statements 
made in writing or reduced # into writing . If, however, the previous 
statements were verbal, evidence could also be given to show that they 
were contradictory, if only they were relevant to the issue (see para. 3, 
Section 155, post). Whether witness’s attention should first be 

drawn to the statements here also, and whether 
menta Vl0US verbal • state “ he should be asked if he ever made them, 

before his credit can be impeached by inde- 
pendent evidence, is a point not provided for by the Indian Evidence 
Act. Where, as so frequently happens in India, a witness neither 

JN 3 
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denies nor admits having made a former contradictory statement, but 
replies that he does not remember, 4 the following provision of the Com- 
mon Law Procedure Act, 1854 (Section 23), is most useful, and might well 
have been introduced into the Act, viz . ; — “ If a witness, upon cross- 
examination as to a former statement made by him relative to the sub- 
ject-matter of the cause, and inconsistent with his present testimony, 
does not distinctly admit that he has made such statement, prr ^ may 
be given that he did in fact make it; but before such proof be 
given, the circumstances of the supposed statement, sufficient to desig- 
nate the particular occasion, must be mentioned to the witness, and he 
must be asked whether or not he lias made such statement.”] 

146. When a witness is cross-examined, lie may, 
Questions lawful in in addition to the questions here- 

cross-cxam ination. inbefore referred to, he asked any 

questions which tend 

(1) to test his veracity ; 

(2) to discover who he is and what is his position 
in life, or 

(3) to shake his credit, by injuring his character, 
although the answer to such questions might tend 
directly or indirectly to criminate him, or might 
expose or tend directly or indirectly to expose him 
to a penalty or forfeiture. 

147. If any such question relates to a matter 
When witness to be relevant to tile suit or proceeding, 

compelled to answer. the provisions of section one 

hundred and thirty-two shall apply thereto. 


[The words, “ in addition to the questions hereinbefore referred to" 
in Section 146 arc to be read with para. 2 of Section 138, ante, which 
provides that the cross-examination must relate to relevant facts, 
although it need not be confined to the facts to which the witness testified 
on his examination-in- chief. In additlfcj, then, to questions which relate 
to relevant matters, a witness may further be asked the questions 
mentioned in Section 146. But these latter questions* may or may not 
relate to relevant matters. If they relate to relevant matters, the 
witness must answer, whether or not his answer will criminate him or 
tend to criminate him, or expose or tend directly or indirectly to expose 
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him to a penalty or forfeiture of any kind (Sections 132 and 147 1 ) ; and 
evidence will be admissible to contr&dict his anwers . If the questions 
relate to irrelevant matters, it will, generally speaking, be in the discre- 
tion of the Court to compel him to answer or not (Section 148), and 
evidence will not be admissible to contradict the answer when given , unless 
in the oases provided for by the Exceptions to Section 153, post. This is 
all in general accordance with the rules of English law on the same 
subject.] 


148. If any such question relates to a matter not 
, relevant to the suit or proceeding, 

Court to decide when . r . . /Y > . 

question shall be asked except in so tar as it atiects the 
and when witness com- credit of the witness by injuring 

pelletl to answer. , . ^ -i? 

his character, the (Joan shall 
decide whether or not the witness shall be compelled 
to answer it, and may, if it thinks fit, warn the witness 
that he is not obliged to answer it. Ip exercising 
its discretion, the Court shall have regard to the 
following considerations : 

(I.) Such questions are proper if they are of 
such a nature that tlfe truth of the imputation con- 
veyed by them would seriously affect the opinion of 
the Court as to the credibility of the witness on the 
matter to which he testifies. 

(2.) Such questions are improper if the imputa- 
tion which they convey relates, to matters so re- 
mote in time, or of £ucli a character, that the truth 
of the imputation would not affect, or would affect 
in a slight degree, the opinion of the Court as to 
the credibility of the witness on the matter to which 
he testifies. 

(3.) Such questions are improper if there is a 
great disproportion between the importance of the 
imputation made against the witness’s character 
and the importance of hi§ evidence. 


1 It might almost, appear that Section f?7 is superfluous, unless it was intended 
that a distinction he drawn between “ relevant to the suit or proceeding" in Section 
147, and “ relevant to the matter in issue in any suit or in any civil or criminal pro- 
ceeding" in Section 132. 
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(4.) The Court may, if it sees fit, draw, from 
the witness’s refusal to answer, the inference that 
the answer if given would be unfavourable. 

[The words, “ not relevant to the suit or proceeding, except in so far 
as it affects the credit of the witness by injuring his character in the 
above Section, would seem to be synonymous with the words “ relevant 
to the inquiry only in so far as it tends to shake his credit by injuring his 
character in Section 153, post : and the result appears to be that Sec- 
tion 148 assumes it as a general proposition that a witness cannot be 
compelled to answer irrelevant questions ; and Section 1 53 assumes it as 
a further general proposition that, if a witness do answer an irrelevant 
question , his answer cannot be contradicted by other evidence . Section 
14S then provides that when a question, although irrelevant, affects the 
credit of the witness by injuring his character, the Court shall have a 
discretion (for the exercise of which certain rules are laid down) 
in compelling an answer or not: — and Section 153 enacts that where 
such a question has been answered, the usual rule as to the inadmissi- 
bility of evidence to contradict answers to irrelevant questions shall 
apply, save and except in two cases ; but that, if the witness answers 
falsely, he may afterwards be charged with giving false evidence. It 
may be observed that this provision as J .0 a charge for giving false 
evidence is unnecessary in India, where it is not essential in order to a 
prosecution for “ giving false evidence f according to the definition of 
this offence in the Penal Code, as it is in England to a prosecution 
for perjury , that the matter charged as false should have been material 
to the issue. 

If the witness, either of his own accord or being compelled by the 
Court, answer a question which is irrelevant, 
answer, 1 protected t0 or which is relevjht only in so for ns it affects 

his credit, and if such question criminate 
him or expose him to a penalty or forfeiture, is he entitled to the 
protection afforded by Section 132, ante , page 445? Apparently he is not. 
But it is submitted that at least where he is compelled to answer, such 
protection should be extended to him. 

Read in connection with this Section pa^a. 3 of Section 165, post . 

With reference to clause (2) it may be observed that where the facts, 
which form the subject of the quesfpn, are comparatively recent , they 
are more or less important as bearing upon the moral principles of the 


1 If these words be treated as a pro\mo to the Section, the result will be that tho 
Court has a discretion to compel an answer to any irrelevant question ; but where 
such question affects the witness’s character, the Court has no discretion, and the 
witness must answer. Such, however, is clearly not the interpretation to be put 
upon the Section. 
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witness as constituted at the time of his examination ; but it is other- 
wise where the facts are of remote date, “ for the interests of justice,” 
says Mr. Taylor, “can seldom require that the errors of a man’s life, 
long since repented of, and forgiven by the community, should be 
recalled to remembrance at the pleasure of any future litigant.” 1 

With reference to clause (4), see Illustration (ft), Section 114, ante , 
and also the other matter which may be considered in connection with 
the same Illustration, ante , page 388. Mr. Taylor observes as follows:— 

“ It has been stated more than once, that, if the witness declines to 
answer, no inference of the truth of the fact can be drawn from that 
circumstance ; but the soundness of this rule is very questionable ; and 
although it would be going too far to say that the guilt of the witness 
must be implied from his silence, it would seem that, in accordance with 
justice and reason, the jury should be at full liberty to consider *tbat 
circumstance, as well as every other, when they come to decide on the 
credit due to the witness. A perfectly honorable but excitable man 
may occasionally repudiate a question which be regards as an insult, 
and to infer dishonor from his conduct would, of cgurse, be unjust : 
but, generally speaking, an honest witness will be eager to rescue his 
character from suspicion and will at once deny the imputation, rather 
than rely on his legal rights, and refuse to answer the offensive 
interrogatory.” 2 ] 

149. No such question as is referred to in section 

Question not to be on e hundred and forty-eight 
asked without reasonable OUght to be asked, Unless the 

grounds. person asking it has reasonable 

grounds for thinking that the imputation which it 
conveys is well-founded. 

Illustrations. 

*( a .) A barrister is instructed by an attorney or vakil 
that an important witness is a dacoit. This is a reasonable 
ground for asking the witness whether he is a dacoit. 

(i b .) A pleader is informed by a person in Court that 
an important witness is a dacoit. The informant on being 
questioned by the pleader gives satisfactory reasons for his 

1 It may be obseiVed that it may amount to defamation in India and to libel 
in England to publish even the truth about a person when the truth is so old that 
it cannot be for the public good that it be made known. See Exception 1 to Section 
409 of the Indian Penal Code : and 6 <fe 7 Viet., Cap, 96, Sec. 6. 

* § 1321 . 
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statement. This is a reasonable ground for asking the wit- 
ness whether he is a dacoit. ■ 

(c.) A witness, of whom nothing whatever is known, 
is asked at random whether he is a dacoit. There are here 
no reasonable grounds for the question. 

(d.) A witness, ot whom nothing whatever is known, 
being questioned as to his mode of life and means of living, 
gives unsatisfactory answers. This may be a reasonable 
ground for asking him if he is a dacoit. 

150. If the Court is of opinion that any such ques- 

Proecdure of Court in ^ WaS a f ke( J without rOUSOU- 
case of question being «lbl6 gTOUIlds, it if it WilS 

grSdi thoutreaS ° nable asked by any barrister, pleader, 
vakil or attorney, report the cir- 
cumstances of the case to the High Court or other 
authority to which such barrister, pleader, vakil or 
attorney is shbject in the exercise of his profession. 


[These Sections were substituted while the Bill was in Committee 

TT . . . for certain other Sections in the original 

History of these Sections. . ° 

draft, which, said Mr. Stephen in his speech 

on the passing of the Bill, “ provided, in substance, that no person 
should be asked a question which reflected on his character, as to 
matters irrelevant to the case before the Court, without written instruc- 
tions ; that if the Court considered the question improper, it might 
require the production of the instructions ; and that the giving of such 
instructions should be an act of defamation, subject, of course, to the 
various rules about defamation laid down in the Penal Code. To ask 
such questions without instructions was to be a contempt of Court in the 
person asking them, but was not to be defamation. 1 ’ Mr. Stephen pro- 
ceeded to remark — “This proposal caused a great deal of criticism, 
and in particular produced memorials from the Bars of the three Pre- 
sidencies. It was also objected to by most of the Local Governments 
to whom the Bill was referred for opinion. Some of the objections 
made to the proposals were, I thought, well founded. It was pointed 
out, in the first place, that the difficulty of obtaining the written 
instructions would be practically insuperable ; in the next place, that 
the Native Bar throughout the country were already subject to forms 
of discipline which were practically sufficient ; and, ii» the third place, 
and perhaps this was the most important argument of all — that, in this 


country, the administration of justice is carried on under so many 
difficulties, and is so frequently abused to purposes of the worst kind, 
that it is of the greatest importance that the character of witnesses 
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should be open to full inquiry. These reasons satisfied the Committee, 
and myself amongst the rest, that Jhe Sections proposed would be 
inexpedient, and others have accordingly been substituted for them 
which I think will in practice be found sufficient.” Speaking, then, of the 
substituted Sections, including Sections 146 to 152, he said, “ the object of 
these Sections is to lay down, in the most distinct manner, the duty of 
counsel of all grades in examining witnesses with a view to shaking their 
credit by damaging their character. I trust that this explicit statement 
of the principles according to ,«diicli such questions ought or ought not to 
be asked, will be found sufficient to prevent the growth, in this country, 
of that which in England has on many occasions been a grave scandal. 

I think that the Sections, as far as their substance is concerned, speak 
for themselves, and that they will be admitted to be sound by all 
honorable advocates and by the public.” 1 
See para. 3, Section 165, post.~\ 

151. The Court may forbid any questions or 
Indecent and scandal- inquiries which it regards as in- 

ons questions. decent or scandalous, although 

such questions or inquiries may have seme bearing 
on the questions before the Court, unless they relate 
to facts in issue, or to matters necessary to be 
known in order to determine whether or not the facts 
in issue existed. 

152. The Court shall forbid any question which 
Questions intended to appears to it to be intended to 

insult or annoy. insult or annoy, or which, though 

proper in itself, appears to the Court needlessly 
offensive in form. 

[See after Sections 148 and 150, ante , pages 484-5 and 486-7. 
These Sections are in general accord with English law, which is, however 
not quite settled on the subject of degrading questions. The result 
of Section 151 will be that the Court cannot forbid indecent or scandalous 
questions, if they relate to facts in issue, or to matters necessary to be 
known in order to determine whether or not the facts in issue existed . If 
they have, however, merely some hearing on the questions before the 
Court , the Court has a discretion, and may forbid them. “If a woman ” 
says Mr. Stephen, in his General View of the Criminal Law of England 
“prosecuted a may for picking her pocket, it would be monstrous to 
inquire whether she had not had an illegitimate child ten years before, 

1 Proceedings of the Legislative Council qf India , pages 237—238 of the 
Supplement to the Gazette of India of 30th March 1872. 
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though circumstances might exist which might render such an enquiry 
necessary. For instance, she might owe a grudge to the person against 
whom the charge was brought on account of circumstances connected 
with such a transaction, and have invented the charge for that reason.” 1 

Where a question is intended to insult or annoy or is needlessly 
offensive in form , it is made the duty of the Court to interpose for the 
protection of the witness.] 


Exclusion of evidence 
to contradict answers to 
questions testing vera- 
city. 


153. When a witness has been asked and has 
answered any question which is 
relevant to the inquiry only in so 
far as it tends to shake his credit 
by injuring his character, no evi- 
dence shall be given to contradict him; but if he 
answers falsely, he may afterwards be charged with 
giving false evidence. 

Exception 1. — If a witness is asked whether he 
has been previously convicted of any crime and 
denies it, evidence may be given of his previous 
conviction. 

Exception 2. — If a witness is asked any question 
tending to impeach his impartiality and answers it 
by denying the facts suggested, he may be con- 
tradicted. 

Illustrations. 


(a.) A claim against an underwriter is resisted on the 
ground of fraud. 

The claimant is asked whether, in a former transaction, 
he had not made a fraudulent claim. He denies it. 

Evidence is offered to show that he did make such a 
claim. 

The evidence is inadmissible. 

(b.) A witness is asked whether he was not dismissed 
from a situation for dishonesty. He denies it. 

Evidence is offered to show that he was dismissed for 
dishonesty. 

The evidence is not admissible. 

(c.) A affirms that on a certain day he saw B at Lahore. 

A is asked whether he himself was not on that day at 
Calcutta. He denies it. 


* Pages 297, 298. 
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Evidence is offered to show that A was on that day at 
Calcutta. 

The evidence is admissible, not as contradicting A on a 
fact which affects his credit, but as contradicting the alleged 
fact that B was seen on the day in question in Lahore. 

In each of these cases the witness might, if his denial was 
false, be charged with giving false evidence. 

( d .) A is asked whether his family has not had a blood 
feud with the family of B, against whom he gives evidence. 

He denies it. He may be contradicted on the ground 
that the question tends to impeach his impartiality. 

[“ With respect to all questions put to a witness on cross-examina- 
tion for the purpose of directly testing his credit, it may be broadly 
laid down, ” says Mr. Taylor, 4i that if the questions relate to relAmnt 
facts, the answers may be contradicted by independent evidence ; if to 
irrelevant , they cannot.” 1 The Indian Evidence Act does not lay down 
this rule anywhere in so many words ; but the provisions of the Act 
as to relevancy and other matters necessarily involve the rule (see anfe y 
page 484). Mr. Taylor further remarks that inquiries respecting the 
previous conduct of the witness will almost invariably be regarded as 
irrelevant, provided such conduct be not connected with the cause or 
the parties. 2 The Indian Evidence Act adopts the same principle. The 
Exceptions to the rule contained in the above Section are taken from 
English law — the first , from the 25th Section of the Common Law 
Procedure Act, 3 1854, which enacts that a witness may be questioned 
as to whether he lias been convicted of any felony or misdemeanour, 
and, upou being so questioned, if he either denies the fact or refuses 
to answer, it shall be lawful for the opposite party to prove such con- 
viction ; 4 the second being iti accordance with a strongly intimated 
opinion of the Barons of the Exchequer in the case of The Attorney - 
General v. Hitchcock . 5 

Consider in connection with this Section Illustrations (w) and (o) to 
Section 14, and Section 15, ante , page 92.] 

154. The Court may in its discretion permit the 
Question by party to person who calls a witness to. 
his own witness. put an y questions to him which 

might be put in cross-examination by the adverse 
party. 

* § 1295. * * § 1295. 8 17 & 18 Viet., Cap. 128. 

4 The rest of this Section relates to the mode of proving the conviction by a 
certificate, as to which, in India, see ante, page 217. 

5 1 Welsby, Hurlestone, and Gordon’s Rep., 94—102. 

o 3 
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[In the exercise of the discretion here conferred, the Court will 
properly allow such questions to be put, when a witness unexpectedly 
turns out to be hostile to the party who calls him, or is manifestly 
interested for the other or 18 unwilling to give evidence ; or if the 

witness stand in a situation which naturally makes him adverse to the 
party who desires his testimony, as, for example, a defendant called as 
the plaintiff’s witness, or a plaintiff called as the defendant’s witness. 

In America a rule prevails which is the converse of the above. 
A Judge may, in his discretion, prohibit leading questions from being 
put to an adversary’s witness who shows a strong interest or bias in 
favor of the cross-examining party, and needs only an intimation to 
say whatever is most favorable to his cause. The Indian Evidence 
Act does not contain any similar provision.] 

155. Tlxe credit of a witness may be impeached 

Impeaching credit of in tllC following W»1V S hy the ftd“ 

witncss - verse party, or, with the consent 

of the Court, hy the party who calls him : — 

(1.) By the evidence of persons who testify that 
they, from their knowledge of the witness, believe 
him to he unworthy of credit ; 

(2.) By proof that tlic witness has been bribed 
or lias [accepted 1 ] the offer of a bribe, or has re- 
ceived any other corrupt inducement to give his 
evidence ; 

(3.) By proof of former statements inconsistent 
with any part of his evidence which is liable to be 
contradicted ; 

(4.) When a man is prosecuted for rape or an 
attempt to ravish, it may be shown that the prose- 
cutrix was of generally immoral character. 

Explanation . — A witness declaring another wit- 
ness to he unworthy of credit may not, upon his 
examination-in-cliief, give reasons for his belief, but 
he mav be asked his reasons in cross-examination, 
and the answers which he gives cannot he contra- 
dicted, though, if they are false, he may afterwards 
he charged with giving false evidence. 

1 The word in brackets was substituted for “had” by Section II of the 
amending Act, XVIII of 1872. 
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Illustrations . 

{a % ) A sues B for the price of goods sold and deliverd 
to B. C says that he delivered the goods to B. 

Evidence is offered to show that, (l a previous occasion* 
he said that he had not delivered the goods to B. 

The evidence is admissible. 

(Z>.) A is indicted for the murder of B. 

C says that B, when dving, declared that A had given B 
the wound of which he died. 

Evidence is offered to show that, on a previous occasion, 
C said that the wound was not given by A or in his 
presence. 

The evidence is admissible. 

[The Explanation should be read with paragraph 1 of *thc 
Section. The rule contained in paragraph 2 is derived from the 
case of The Attorney -General v. Hitchcock , l in which a witness who had 
given material evidence for the Crown on the trial of an information 
under the revenue laws was asked on cross-examination, whether he 
had not said that the officers of the Crown had offered him £20 to 
give that evidence. He denied that he had ever said so, and the Court 
held that evidence was not admissible to contradict him. The mere 
oiler of a bribe, if unaccepted, could not fairly have been held to 
prejudice the witness’s character. Had the statement been that be 
bad received a bribe, the case would have been wholly different : the 
point would have been clearly material to the witness’s credit, and so 
the Evidence Act has regarded it. See in connection Exception 2 to 
Section 153. With respect to paragraph 3, see ante , pages 484, 489, as 
to certain portions of a witness’s evidence liable to be contradicted. 2 
The rules on this subject, as contained in the Indian Evidence Act, 
are, generally speaking, the same as those of English law. The follow- 
ing case is valuable as showing the limit of these rules. On a trial 
for r*ipc in Ireland, a witness was called for the prisoner, who, profess- 
ing his ignorance of English, was sworn in Irish, and had the advan- 
tage (important to a dishonest witness) of giving his evidence through 
an interpreter. lie was pressed in cross-examination as to his know- 
ledge of English, and was asked if he had not recently spoken English 
to two persons present in Court. He denied it — and it was held by 
seven, out of ten Judges, that these two persons could not be called to 
contradict him. 3 


1 l Welsbj', llurlestonc, and Gordon’s Rep., 91. 

3 All relevant evidence is, of course, liable to be contradicted. 

8 li. v. J$ arise, 8 Cox’s Criminal Cases, 44. 
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with the robbery which occurred on his way to and from 
the place where it was conmptted. 

Independent evidence of these facts may be given in 
order to corroborate his evidence as to the robbery itself. 

[See the case of the Queen v. Mo hash Bishwass , XIX W. R. 
Crirn. Rul. 16.] 

157. In order to corroborate the testimony of 
„ , a witness, any former statement 

•witness may be proved made by such witness relating to 

to corroborate later tea- the Same fact, at 01’ about the 

tune when the tact took place, or 
before any authority legally competent to investigate 
the fact, may be proved. 

[According to the practice in England, evidence of prior statements 
is not generally admissible to corroborate a witness. “His having 
given a contrary account, ” says Mr. Starkie, “ although not upon oath, 
necessarily impeaches cither his veracity or his memory ; but h is hairing 
asserted the same thing does not in general carry his credibility further 
than, nor so far as, his oath.” * Chief Baron Gilbert was, however, of 
opinion, that the party who called a witness, against whom contradic- 
tory statements had been proved, might show that he had affirmed the 
same thing before on other occasions, and that he was therefore * con- 
sistent with himself,' 1 2 and this opinion was followed in Section 31 of the 
repealed Act, II of 18od, the provisions of which have been simplified 
and reproduced in the above Section. The statement, which may be 
proved under the Section in order to corroborate, may be a statement 
made either on oath or otherwise, and either in ordinary conversation 
or before some person who had authority to question the person who 
made it. It may also be verbal or in writing. If not made before any 
person legally competent to investigate the fact, it would seem that it 
must have been made at or about the time when the fact took place . In 
India, perhaps more particularly than in other countries, the statements 
made by those who have knowledge of the circumstances connected 
with the commission of an offence, immediately after the occurrence 
and before they can be tampered with by the Police or others, arc 
important to the ascertainment of truth. 

See Illustrations (/) and ( k ) to Section 8, ante, page 82.] 


1 Starkie on Evidence, page 253. 

a Gilbert on Evidence, page 135. 
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158. Whenever any statement, relevant under 
what matters may bo section thirty -two or thii ty-three, 


proved in connection 
with proved statement 
relevant under Section 
32 or 33. 


lief resiling memory. 


is proved, all matters may be 
proved, ei ther in order to contra- 
dict or to corroborate it, or in 
order to impeach or confirm the credit of the person 
by whom it was made, which might have been 
proved if that person had been called as a witness 
and had denied upon cross-examination the truth of 
the matt^ suggested'. 

159. A witness may, while under examination, 
refresh his memory by referring 
to any writing made by himself 

at the time of the transaction concerning which he 
is questioned, or so soon afterwards that the Court 
considers it likely that the transaction was at that 
time fresh in his memory. 

The witness may also refer to any such writing 
made by any other person, and read by the witness 
within the time aforesaid, if when he read it he knew 
it to be correct. 

Whenever a witness may refresh his memory by 

wiu*ii witness mav reference to any document, he 
use copy of document t<> mav, with the permission of the 

refresh memory. Ooiirt, refer tO a Copy of SUch 

document : Provided the Court be satisfied that there 
is sufficient reason for the non-production of the 
original. 

* An expert may refresh his memory by reference to 
profession al treaties. 1 

160. A witness may also testify to facts men- 
Testimnnv to facts tirtned in any such document as 

stated in document men- is mentioned in section one liun- 
tioned in Section i5u. dred and fifty -nine, although he 

has no specific recollection of the facts themselves, 
if he is sure that the facts were correctly recorded 
in the document. 


1 Sic in Gazette, but ovideiitl}’ a mistake for treatises. 
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Illustration. 

A book-keeper may test’fy to facts recorded by him in 
books regularly kept in the coui'se of business, if he knows 
that the books were correctly kept, although he has for- 
gotten the particular transactions entered. 


161. Any writing referred to under the provi- 

Right of adverse party sio, \ S ° f the tWO last preceding 

as to writing used to re- sections must be produced and 
fresh memory. shown to the adverse party if he 

requires it ; such party may, if he pieces, cross- 
examine the witness thereupon. 


[The committing of a statement of any kind to writing, as remarked 
t*y Mr. Bentham, calls forth unavoidably a greater degree of attention 
than the exhibition of it viva voce in the way of ordinary conversation. 
If this be done honestly at the time of the occurrence, which forms the 
subject of the statement, or so soon afterwards that the incidents must 
have been fresh in the writer’s memory, the writing is a most reliable 
means of preserving the truth — more reliable than “slippery memory.” 
It is not necessary that the witness, after having seen the writing, 
should have auy independent or specific recollection of the facts stated 
therein. It will be sufficient if he remembers that he has seen the 


paper before, and is sure that when he saw it, the facts were correctly 
recorded therein (Section 160). In England it has even been held to 
be sufficient if the witness, having no recollection of the circumstances, 
or of having before seen the paper, can recognize his signature or wri- 
ting, and so vouch for the accuracy of the memorandum. These points, 
though they do not afFect the admissibility of the evidence, must yet 
be considered in deciding on the amount of value to be assigned to it. 
Where the witness had become blind since the writing was made, it 
was held that it might be read over to him. A writing used to 
refresh the memory of a witness does not thereby itself become evi- 
dence. It is not necessary, therefore, that the 

Kules as to refreshing W riting should be admissible in evidence in 
memory discussed. ° 

order to be so used, thus, a receipt, which 

cannot be put in for want of a stamp, may be used by a witness to 

refresh his memory. Section 159 substantially follows the English rule 

as to the time when the writing must have been made , this rule being that 

a writing can be used to refresh the memory of a witness only where it 

has been made or its accuracy recognized at the tithe of the fact in 

question , or, at furthest, so recently afterwards as to render it probable 

that the memory of the witness had not then become defective . In one 

case a witness was not allowed to look at notes, prepared some weeks 
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after the transaction, and when he had reason to believe that he would 
be called upon to give evidence. If % the memoranda were prepared 
subsequently to the event at the instance of the party calling the 
witness, they woulcf be inadmissible, for otherwise a door might be 
opened to the greatest fraud. Under Indian, as well as English law, 
the writing may have been made by some other person , provided the 
witness examined it and knev? it to be correct when the facts were 
fresh in his mind. Thus a witness at Sessions might be shown his 
former deposition before the committing Magistrate, in order to refresh 
his memory, a couple of months after, if such first deposition were 
taken immediately after the occurrence. A Police officer, called as a 
witness to jsrove facts seen or discovered during his investigation, 
may look notes of the investigation made by himself or another 
Police officer who accompanied him, though such notes would of them- 
selves be inadmissible in evidence (see Section 119 of the Code of Cri- s 
minal Procedure, and as to Police Diaries, Section 126 of the same 
Code, ante , page 481). 

“Whether the witness can refresh his memory by ^reference to a 
mere copy of his original memorandum, is,” says Mr. Taylor, “a question 
of some difficulty and doubt. In several cases he has been allowed to 

Use of a copy to refresh do so, where, having looked at the copy, he 
memory. was ena bl e d to swear positively to the facts 

from his own recollection : but here it must be presumed, though some 
of the reports are silent on the subject, that the copy was made from 
the notes of the witness either by himself, or by some person in his 
presence, or at least in such a manner as to enable the witness to swear 
to its accuracy. Even then it may be questionable whether the copy 
should be used, so long as the original is in existence and its absence 
unexplained; for there is much weight in the remark 1 of Mr. Justice 
Patteson, that the rule requiring the production of the best evidence i$ 
equally applicable, whether a paper be produced as evidence in itself or 
be merely used to refresh the memory. Be this as it may, thus much 
seerrft clear, that if the copy be an imperfect extract, or be not proved 
to be a correct copy, or if the witness have no independent recollection of 
the facts narrated therein, the original must be used. The case of Barton 
v. Plummer in no way contraveryes this rule. There, the plaintiff's clerk 
being called to prove the order and delivery of certain goods, sought 
to refresh his memory by some entries in a ledger . The transactions in 
trade had been noted by a clerk in a waste*book as they occurred, and 
the plaintiff, day by day, had copied the entries into the ledger, each 
entry being at the *same time checked by the clerk. Under these 
circumstances the Court very properly regarded the ledger as on 


1 In Burton v. Plummer , 2 Adolphus and Ellis’s Rep. 844. 

p 3 
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original and allowed the witness to refresh his memory thereby, without 
accounting for the absence of, the waste-book. So, in Horne v. 
Mackenzie ' where a surveyor was permitted to refresh liis memory by a 
printed copy of a report furnished by him to his employers and com- 
piled from his original notes, of which it was substantially though not 
verbally a transcript, the report seems to have been treated in the 
light of an original document; and although it contained some marginal 
notes, made only two days before, it was still allowed to be used, these 
notes consisting of mere calculations, which the witness, if time were 
given him, could repeat without their aid. (§§ 1265, 1266.) 

It is to be observed that Section 160 above, while it allows a docu- 
ment to be used to refresh the memory where the witness no specific 

s<^f 


copy 


Right of opposite party 
to see document. 


recollection of the facts themselves , is silent as to the use^f a 
this particular case. 

The writing must be produced and shown to the adverse party , if he 
requires it., and such party may , if he pleases , 
cross-examine the witness upon it. The rule 
of English law is similar, and the adverse 
party by looking at the writing or examining the witness respecting .the 
entries which he has used to refresh his memory, does not adopt the 
document as part of his evidence. But it might be otherwise if he 
were to ask questions as to other parts of the document. If the paper 
fail to refresh the witness’s memory, it has been held that the adverse 
party is not entitled to look at it, and if lie do so, he may be required 
to put it in ns evidence. 

Paragraph 1843 of the New York Civil Code contains provi- 
sions very similar to the above. “A witness is allowed to refresh 
his memory respecting a fact, by anything written by himself, or under 

his direction, at the time when the fact 
occurred or immediately thereafter or at any 
other time, when the fact was fresh in his 
memory, and he knew that the same was correctly stated in writing. 
But in such case the writing must be produced, and may be seen by 
the adverse party, who may, if he choose, cross-examine the witness 
upon it and may read it to the jury. So also, a witness may testify 
from such writing, though he retain no recollection of the particular 
facts ; but such evidence must be received with caution.” 

Mr. Alison, in his “Practice of the Criminal Law of Scotland, ” thus 
Scotch Law explains the Scotch Law on the subject: — 

“The rule is that notes or memoranda made 
up by the witness at the moment, or recently after the fact, may be 
looked to in order to refresh his memory ; but if they were made up 


Provisions of New York 
Civil Code. 


2 Adolphus and Ellis’s Rep. 341, 
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at the distance of weeks or months, thereafter, and still more, if done 
at the recommendation of one of the parties, they are not admissible. 
It is accordingly usual to allow witnesses to look to memoranda, made 
at the time, of dates, distances, and appearances on dead bodies, lists 
of stolen goods, or the like, before emitting his testimony ; or, even to 
read such notes to the jury as his evidence ; he having first swon$ that 
they were made at the time and faithfully done. In regard to lists of 
stolen goods in particular, it is now the usual practice to have inventories 
of them made up at the time from the information of the witness in 
precognition (the preliminary investigation of Indian law), signed by 
him and libelled on as a production (*. e. to be produced as the ground 
of a charge^t the trial, and he is then desired to read them, or they are 
read to hi^Pand ho swears that they contain a correct list of the stolen 
articles. In this way much time is saved at the trial and much more 
correctness and accuracy is obtained ,|jhan could possibly have been 
expected if the witness were required to state from memory all the 
particulars of the stolen articles, at the distance, perhaps of months, 
from the time when they were lost. With the exception, however, of 
such memoranda, notes, or inventories made up at th5 time or shortly 
after the occasion libelled, a witness is not permitted *o refer to a 
written paper as containing his deposition ; for that would annihilate 
the* whole advantages of parol evidence and viva voce examination, and 
convert a jury trial into a mere consideration of written instruments. 
f There is one exception, however, properly introduced into this rule, in 
the case of medical or other scientific reports or certificates, which are 
lodged in process before the trial and libelled on as productions in the 
indictment, and which the witness is allowed to read as his deposition 
to the jury, confirming it at its close by a declaration on his oath that 
it is a true report. The reason of this exception is founded in the 
consideration that the medical or other scientific facts or appearances, 
which are the subject of such a report, are generally so minute and 
detailed, that they cannot with safety be entrusted to the memory of 
the witness, but much more reliance may be placed on a report made 
out by him at the time when the facts or appearances are fresh in his 
recollection; while, on the other hand, such witnesses have generally 
no personal interest in the matter, and, from their situation and rank 
in life, are much less liable to suspicion than those of an inferior class 
or more intimately connected with the transaction in question 4 
Although, therefore, the scientific witness is always called on to read 
his report, as affording the best evidence of the appearances he was 
called on to examine, yet he may be, and generally is, subjected to a 
farther examination by the prosecutor or a cross-examination on the 
prisoner’s part.” In India the rule is slightly different though identical 
in principle. When a dead body is sent to the Civil Surgeon in order 
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to the making of a post mortem examination, a printed form is sent 
therewith, which the Civil Surgeon fills up on examining the body. 
This report is not itself legal evidence (II W. R. Crim. Let. 14 ; VI 
W. R. Crim. Let. 3); but it is usually placed in' the hands of the 
Civil Surgeon, who refreshes his memory from its contents when 
giving his evidence.] 

f 

162. A witness summoned to produce a docu- 
Production of docu- ment shall, if it is in his posses- 
mcnts- sion or power, bring it to Court, 

notwithstanding any objection which there may be 
to its production or to its admissibility. gUhe vali- 
dity of any such objection shall be deci<ml on by 
the Court. 

The Court, if it sees fit, may inspect the docu- 
ment, unless it refers to matters of State, or take 
other evidence to enable it to determine on its 
admissibility. 

If for such a purpose it is necessary to cause any 
Translation of docu- document to be translated, the 
Court may, if it thinks fit, direct 
the translator to keep the contents secret, unless the 
document is to be given in evidence : and if the 
interpreter disobeys such direction, he shall be held 
to have committed an offence under section one 
hundred and sixty-six of the Indian Penal Code. 

[A document would be in tlie custody of a person who held it for 
another person, the owner thereof ; and it might be said to be in the 
possession of either of such persons. It would be in the power of any 
person, who could effect its production, either personally or by means 
of his agent. 

The rule of English Law is similarly that when a witness is served 
with a subpoena duces tecum (summons to 
produce documents), he is bound to attend 
with the documents demanded therein, if he has them in his possession, 
and he must leave the question of their actual production to the Judge, 
who will decide upon the validity of any excuse that may be offered 
for withholding them. So the fact that the legal custody of the instru- 
ment belongs to another person will not authorize a witness to disobey 
the subpoena, provided the instrument be in his actual possession ; but 
documents filed in a public office are not so in the possession of the 


English Law. 
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clerk, as to render it necessary or even allowable for him to bring them 
into Court without the permission of the head of the office. 1 

The validity of any such objectiorf, i. e ., made by the person producing 
the document , shall be decided on by the Court. 
Th~ Section does not contemplate the case 
of objections made by the opposite party, 
which must be determined .by the usual rules. In order to decide on 
the validity of the objection, the Coart may take other evidence to enable 
it to determine on its admissibility . “It frequently happens,’* says 
Mr. Taylor, “ that the admissibility of a witness or an instrument is 
found to depend on a disputed fact, in which case all the evidence 
adduced both to prove and disprove that fact must be received by 
the Jud||, and adjudicated on by him alone .” (§ 22.) In cases tried 

with a jury, the province of the Judge in this respect remains the 
same (see Section 256 of the Code ofJJriminal Procedure). The Court 
may, if it sees fit, inspect the document , unless it refers to matters of 
State (see as to such documents, ante, pages 431 — 433). This is scarcely 
in accordance with the rule in England, where it has been decided that 
when an attorney claiming the privilege of his client ^objects to produce 
a document entrusted to him by such client, the Ju^ge ought not to 
look at the writing to see whether it is a document which may properly 
be withheld. There have, however, been eases in which the Judge has 
inspected documents in order to decide upon their admissibility. If it 
be objected on the one side that it is impossible for a Judge, who dis- 
charges the functions of Judge and jury, to avoid receiving some impres- 
sion from the document if he do look at it, it may be urged on the 
other side that the rule of inspection provides a safeguard against futile 
or dishonest objections, and effects a great saving of the time of the 
Court. 

In connection with the subject of the translation of documents may 
be noticed Section 340 of the Code of Crirni- 
■»> p™**.*, .1** p.™*. «... » 

. which documents are put in for the purpose 

of formal proof, it shall be in the discretion of the Court to interpret to 
the accused as much thereof as appears necessary. (See also The Queen 
v. Amirudm, VII B. L. R. 71.)] 

163. When a party calls for a document which 

Giving as evidence of haS g ive , n the ° t! ‘ er 

document called for and tlC6 to pFOUUCG, aiitl SIlCu UOCU- 

produced on notice. ment , is produced^ and inspected 
by the party calling for its production, he is bound 


Taylor, § 1121. 
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to give it as evidence if the party producing it 
requires him to do so. 

[ “ The production of papers upon notice,” says Mr, Taylor, “ does 
not make them evidence in the cause, unless the party calling for them 
inspects them , so as to become acquainted with their contents ; in which 
case he is obliged to use them as his evidence, at least if they be in any 
way material to the issue. The reason for this rule is that it would 
give an unconscionable advantage to a party, to enable him to pry into 
the affairs of his adversary, without at the same time subjecting him to 
the risk of making whatever he inspects evidence for both parties.” 
§ 1614.] 

164. When a party refuses to produce #docu- 

Givyig as evidence of meat which he has had notice to 

wMch 16 was^nsfused o°n produce, he cannot afterwards 
notice. use the document as evidence 

without the consent of the other party or the order 
of the Court.* 

Illustration. 

A sues B on an agreement and gives B notice to produce 
it. At the trial, A calls for the document and B refuses 
to produce it. A gives secondary evidence of its contents. 
B seeks to produce the document itself to contradict the 
secondary evidence given by A, or in order to show that 
the agreement is not stamped. He cannot do so. 


Rule of English Law. 


[ “ If a party, after notice, declines to produce a document, when 
formally called upon to do so, he will not afterwards be allowed to 
change his mind ; and, therefore, if he once 
refuses, lie cannot, when his opponent has 
proved a copy, and is about to have it read, produce the original, and 
object to its admissibility without the evidence of an attesting witness ; o 
neither, after such refusal, will he be permitted to put the document 
into the hands of his opponent’s witnesses for the purpose of cross- 
examination, or to produce and prove it as part of his own case.” Taylor, 
§1615. 

See Section 66, ante y page 285, and Section 89, ante y page 306.] 


165. The Judge may, in order to discover or to 

Judge's power to At obtain P ro P er proof of relevant 
questions or order p>- facts, ask any question he pleases, 
uctlon ' in any form, at any time, of any 

witness, or of the parties, about any fact relevant 
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or irrelevant ; and may order the production of 
any document or thing ; and neither the parties 
nor their j^gents shall be entitled to make any 
objection to any such question or order, nor, with- 
out the leave of the Court, to cross-examine any 
witness upon any answer given in reply to any such 
question. 

Provided that the judgment must be based upon 
facts declared by this Act to be relevant, and duly 
proved. 

Provided also that this section shall not authorise 
any Judge to compel any witness to answey any 
question, or to produce any document which such wit- 
ness would be entitled to refuse to answer or produce 
under sections one hundred and twenty-one to one 
hundred and thirty-one both inclusive, if the ques- 
tion were asked or the document were called for by 
the adverse party ; nor shall the Judge ask any 
question which it would be improper for any other 
person to ask under sections one hundred and fox*ty- 
eiglit and one hundred and forty-nine ; nor shall lie 
dispense with primary evidence of any document, 
except in the cases hereinbefore excepted. 

[This is a most important Section. Its provisions, though they may 
be in some respects not in accordance with English ideas, are wholly 
suited to the state of things which exists in India out of the Presidency 

Mr. Stephen’s Observa- Towns. In his speech on the occasion of 
ti°ns. the Bill becoming law, Mr. Stephen said as fol- 

lows : — “I say that, throughout India generally, nothing like the English 
system under which the Bench and Bar act together and play their 
respective parts independently does now exist, or can for a length of 
time expected to exisV Bet me just re-eall for a moment the 
nature of that system. In the first place, the Bench and the Bar in Eng- 
land form substantially one body. The Judges have all been Barristers, 
and the great prize to which the Barristers look forward is to become 
Judges. That is not the case in India, nor an^Mng like it. The 
great mass of Indian Judges are not, and never tUme been, lawyers at 
all ; the great mass of Indian lawyers have no chance or expectation of 
becoming Judges, and many of them have no wish to do so. Even in 
the Presidency Towns, the whole organization of the profession differs 
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from that of England in ways which I do not think it necessary to refer 
to, but which are of great importance. I may, however, observe that 
the position of an English Barrister who practises in the Mofussil, 
whether he is habitually resident in a Presidency Town or not, is alto- 
gether different from that of an English Barrister in his ordinary 
practice in England. An English Barrister on Circuit, and even at the 
Quarter Sessions, is subject to a whole series of professional restraints 
and professional rules, which do not, and cannot apply to practice 
in the Mofussil in this country, fie acts under the eyes of a public 
which takes great interest in his proceedings, and puts a powerful check 
upon them. He practises in important cases before Judges whom he 
feels and knows to be his professional superiors, and to whom he is 
accustomed to defer. No one of these remarks applies to a Barrister 

from a. Presidency practising in the Mofussil Passing, however, 

from the case of English Barristers to the case of pleaders and vakils, 
and the Courts before which they practise, I would appeal to every one 
who has experience of the subject, whether the observations referred to 
are not strictly true, and whether the main provision founded upon 
them — the provision which empowers the Court to ask what questions it 
pleases — is not essential to the administration of justice here. In saying 
that the Bench and the Bar in England play their respective parts inde- 
pendently, what I mean is that, in England cases are fully prepared for 
trial before they come into Court, so that the Judge has nothing to do 
but to sit still and weigh the evidence produced before him. In India, 
in an enormous mass of cases, this neither is nor can be so. It is abso- 
lutely necessary that the Judge should not only hear what is put before 
him by others, but that he should ascertain by his own inquiries how 
the facts actually stand. In order to do this, it will frequently be neces- 
sary for him to go into matters which are not themselves relevant to the 
matter in issue, but may lead to something that is, and it is in order to 
arm Judges with express authority to do this that Section 165, which 
has been so much objected to, has been framed.” 1 

The above Section applies to both civil and criminal proceedings. 
In criminal proceedings, however, still greater power is given to a Judge 
in the Mofussil by Section 256 of the Code of Criminal Procedure, which 
is as follows : — “ It is the duty of the Judge to decide all questions of 

law, and especially all questions as to the rele- 
. Se sa i° D8 Judge V ancy of facts which it is proposed to prove,- 

the admissibility of evidence or the propriety 
of questions asked Jiy parties or their agents which may arise in the 
course of the trial™ and, in his discretion, to prevent ihe production of 


1 Proceedings of the Legislative Council of India , page 240 of The Supplement 
Vo ihe Gazette of India of March 80th, 1872. 
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inadmissible evidence , whether it is or is not objected to by the parties ; — 
to decide upon the meaning and construction of all documents given in 
evidence at the trial ; — to decide upon all matters of fact which it may 
be necessary to p?ove in order to enable evidence of particular matters 
to be given ; — to decide whether any question which arises is for him- 
self or for the jury ; and upon this point his decision shall be final. The 
Judge may, if he thinks proper, in the course of his summing up, express 
to the jury his opinion upon anv question of fact, or upon any question 
of ^|ixed law and fact relevant to the proceeding. 

Illustrations . 

(a.) It is proposed to prove a statement made by a person not called 
as a witness under circumstances which render evidence of his .state- 
ment admissible. 

It is for the Judge and not for the jury to decide whether the exist- 
ence of those circumstances has been proved. 

(b.) It is proposed to give secondary evidence of a document, the 
original of which is alleged to have been lost or destroyed. 

It is the duty of the Judge to decide whether the original has been 
lost or destroyed. 

Civil cases are not tried with a jury in any of the Courts in India, 
the Judge being in all cases judge both of law and of fact, and dis- 
charging the functions of both judge and jury. Criminal cases in the 
Court of Session are tried by jury in any district in which the Local 
Government has, under the provisions of Section 233 of the Code of 
Criminal Procedure, directed that the trial of all offences, or of any par- 
ticular class of offences, shall be by jury. Criminal trials before the Court 
of Session in which a European (not being a European British -born sub- 
ject) or an American is the accused person or one of the accused 
persons, must be by jury (Section 234, idem). The duty of the jury is thus 

defined by Section 257 of the Code of Criminal 
uty o ur>. procedure: — “It is the duty of the jury — 

(1) to decide which view of the facts is true, and then to return the 
vefdict which, under such view, ought, according to the direction of the 
Judge, to be returned (2) to determine the meaning of ail technical 
terms and words used in an unusual sense which it may be necessary to 
determine, whether such wor^s occur in documents or not; — (3) to 
decide all questions declared by the Indian Penal Code or any other 
law to be questions of fact (4) to decide whether general indefinite 
expressions do or do not apply to particular cases, unless such expres- 
sions refer to legal procedure, or unless their meanings ascertained by 
law, in either of ^hich cases it is the duty of th^F udge to decide 
their meaning. 

Illustrations. 

(a.) A is tried for the murder of 13. 
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It is the duty of the Judge to explain to tlie jury the distinction 
between murder and culpable homicide, and to tell them under what 
views of the facts A ought to be convicted of murder, or of culpable 
homicide, or to be acquitted. 

It is the duty of the jury to decide which view of the facts is true, 
and to return a verdict in accordance with the direction of the Judge, 
whether that direction is right or wrong, and whether they do or do not 
agree with it. 

( b .) The question is whether a person entertained a reasonable 
belief on a particular point. Whether work was done with reasonable 
skill or due diligence. 

Each of these is a question for the jury. 

As to the power of jurors or assessors to put questions to the witnesses, 
see Section 166, post 

We have already seen ( ante , page 417) that a Judge, if he think it 
necessary for the ends of justice, can, in civil 

for additional witnesses. cascs ’ examine any par t,, to the suit or inspect 

any document in bis possession .or power, of 
his own accord causing such party to be summoned, if necessary. Sec- 
tion 9 of Act XXIll of 1861 (by which the Code of Civil Procedure 
was amended) further empowers the Court at any time, if it think it 
necessary for the ends of justice, to cause any person other than a party 
to the suit to be summoned either to give evidence or to produce any 
document in his possession. So, a Magistrate, making an inquiry into a 
case triable by the Court of Session or High Court, may, at any stage 
of the proceedings, summon and examine any person whose evidence 
he considers essential to the inquiry, and may re-call and re-examine 
any person already examined (Section 192 of the Code of Criminal 
Procedure): and this power is Section 214 of the same Code 
extended to a Magistrate trying warrant cases. Section 351 of the same 
Code further enacts that any Court or Magistrate may, at any stage of 
any proceeding, inquiry or trial, summon any witness or examine any 
person in attendance, though not summoned as a witness, and it shill 
be its or his duty to do so if the evidence of such person appears essential 
to the just decision of the case. In the case of Tarini Charan Chaudhri v. 

Cross-examination of Snroda Smdnri Ihm, III 13. L. R. A. J. C. 
witnesses called by the 158, it was decided that when a party to the 
^° urt * suit or a witness is summoned by the Court, 

such witness is liable to be cross-examined by the parties. The cross- 
examination of a j)Q.rty has already been discussed, ante , pages 474, 490. 
Where the witness called by the Court is a person rfther than a party 
to the suit, the rule may perhaps be more properly laid down by saying 
that each party should have the right of cross-examining the witness as 
to his adversary’s case, though both should be precluded from putting 
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by the parties. 


leading questions as to their own, subject, of course, to the usual devia- 
tion from the rule allowed in the event of the witness proving especially 
hostile to either side. 1 The provisions of the present Section, forbid- 
ding the cross-examination without the leave of the Court of any 
witness upon any answer given in reply to a question asked by the 
Judge, maybe held to alter the rule above laid down. They appear, 
however, to be intended to apply to particular questions asked a witness 
already before the Court rather than to the whole examination of a 
witness called by the Court. 

We have seen that the law (Section 2 56 of the Code of Criminal 
Procedure, ante , page 504) expressly makes it 
the duty of a Sessions Judge in criminal cases 
to prevent the production of inadmissible evi- 
dence, whether it is or is not objected to by the 
parties. The duty of a Judge in civil cases is nowhere laid ddwn so 
distinctly in this respect ; and there may be some doubt as to whether, 
and, if at all, to what extent, a Judge ought to interfere where no 
objection is raised by the parties. When the manner in which cases 
are prepared for trial in the majority of the Courts of original jurisdic- 
tion in the Mofussil is considered, and when it is reflected that few of 
the present practitioners in the Lower Courts have any idea of what is or 
what is not relevant, it will be apparent that, if the Courts themselves be 
passive in this respect, the utility of the new Code of Evidence will be 
seriously impaired. Under the old law, and almost as it were from the 
necessity of the thing, it was indicated on more than one occasion that 
the Court had an active duty to perform in respect of the admission 
and rejection of evidence, and this, wholly irrespective of objections 
emanating or rather failing to emanate from the parties or their 
pleaders. The Calcutta High Court laid down the following rule on 
one point connected with the sulljfect : — “It will be the duty of the 
Judge to ascertain, by a few questions put to each witness at the proper 
time, whether he is speaking of matters within his own knowledge, or 
lijerely of those which he has heard from others; and, if the former, 
what are his means of knowledge.” 2 In the case of The Queenv, Petam - 
b/iar Sirdar and others , VII \V. It. Crim. Bui. 25, Markby, J. said : — 

“ The moment a witness commences giving evidence which is inadmissi- 
ble, he should be stopped Ky the Court.” This no doubt was a crimi- 
nal case, but the general direction above first quoted was addressed to 
all Courts, civil and criminal. With respect to the reception of docu- 
mentary evidence, the same High Court, commenting 3 upon the laxity 


* See Taylor, § l3<)0, where a point somewhat analogous is discussed. 

* Circular No. 31 (Civil Side), dated 13th October, 1363, page 63 of Vol. I of 
the Author’s “ General Rules and Circular Orders. 11 

9 See Circular No. 9 (Civil Side), dated 26th February, 1867, page 189, idem. 
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of practice prevailing in the Mofussil Courts on this head as “ being 
productive of most serious inconvenience, and evincing in many cases 
total disregard of the wholesome provisions of the law,” directed the 
attention of the lower Courts to those provisions, and amongst others to 
Section 129 of the Code of Civil Procedure, which enacts that all 
exhibits produced by the parties shall be received and inspected by the 
Court; but it shall be competent to the Court, after inspection, to 
reject any exhibit which it may consider irrelevant or otherwise inad- 
missible, recording the grounds of such rejection. “ This, ” says the 
circular referred to, “ means that the Court is to take care that parties 
are not allowed to put in exhibits which are (1) irrelevant or (2) 
inadmissible.” Turning now to the new Evidence Act, it will be found 
that many of its provisions tend to impose an imperative duty upon the 
Court. The proviso to the above Section (165) distinctly declares that 
the Judge shall not dispense with primary evidence of any document 
except in v the cases excepted in the Act. Section 64, ante, page 282, 
enacts that 44 documents must be proved by primary evidence except 
in the cases hereinafter mentioned.” So Section 60, ante , page 279, 
enacts that oral evidence must , in all cases whatever, be direct. Then 
Section 5, ante , page 77, enacts that evidence may be given of relevant 
facts and of no others . Having regard to the language of these Sections 
and of other portions of the Evidence Act, it will be clear that it was 
the intention of the Legislature that a Civil Court should, irrespective 
of objections made by parties, compel observance of the provisions of 
the law. But what if the Court neglect its duty in this respect ? In the 
case of an appeal, are parties, themselves ignorant of the provisions of 
the law, and unable to procure the services of competent advisers 
because none such exist on the spot, to suffer for the laches of the 
Court ? It may be said that there isjio good reason why this particular 
case should form an exception to thc%eneral 'rule Jgnorantia juris non 
excusat , There is also a distinction between cases in which evidence 
wholly irrelevant has been erroneously admitted, and those cases in 
which a relevant fact has been improperly allowed to be proved in # a 
manner different from that which the law requires. The whole question 
will be further considered after Section 167, post . 

In connection with the subject of the duty of a Judge may be noticed 

judge may not try case Section 25 of “ The Ben g al Civil Court8 ' Act >” 

in which he has an in- VI of 1871, which enacts that no Munsif, 

terest * Subordinate Judge, Additional Judge, or Dis- 

trict Judge shall try any suit in which he is a party or personally 
interested, or shall adjudicate upon any proceeding connected with, or 
arising out of, such suit; and no Subordinate Judge, Additional Judge, 
or District Judge shall try any appeal against a decree or order passed 
by himself in another capacity. Similar provisions are contained in 
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Section 17 of “The Madras Civil Courts’ Act,” III of 1873. “The 
Bombay Civil Courts’ Act,” XIV of 1869, is silent on the subject. A 
judgment, decree, or order made in 1 violation of the above provisions 
would be without jurisdiction, and therefore null and void. 1 ] 

166. In cases tried by jury or with assessors, 
Power of jury or as- tlie.j i.n*y 01 * assessors may put any 
sessors to put questions, questions to the witnesses, through 

or by leave of the Judge, which the Judge himself 
might put and which he considers proper. 


Chapter XI. — Of improper admission and 

REJECTION OF EVIDENCE. . 

167. The improper admission or rejection of 

No new trial for rejec- evidence shall not be ground of 
tion or improper recep- itself for anew trial or reversal 
tmu of evidence. of any decision in an^ case, if it 

shall appear to the Court, before' which such objec- 
tion is raised, that, independently of the evidence 
objected to and admitted, there was sufficient evi- 
dence to justify the decision, or that, if the rejected 
evidence had been received, it ought not to have 
varied the decision. 

[This is verbatim Section 57 of the old Act, II of 1855: and the rule 
lias been adopted from the practice of the Courts in England. u Where 

„ , evidence,” Ifeys Mr. Lush, “ has been offered by 

Rule of English Law. . *■ ^ , . . , . 

one party at the trial, and has been impro- 
perly rejected or admitted by the Judge after hearing the objections of 
the opposite party, a new trial, as a general rule, may be claimed on 
the ’ground that in so rejecting or admitting the evidence, the Judge did 
not rule according to law. But still the Courts have not been in the 
habit of granting a new trial if] loith the evidence rejected , a verdict for 
the party offering it would be clearly against the weight of evidence ; or 
if without the evidence received , there be enough to warrant the verdict ; 


1 As to a Judge having no jurisdiction to try a case in which he has an interest, 
see Calcutta. Steam Tuy Co, v. Hay Hoseni Ibrahim Bin Jahur, Bourke’s Rep. O. C. 
273 : and Dimes v. Proprietors of Grand Junction Canal (3 H. L. Oases 759), in 
which the House of Lords reversed a decision of Lord Chancellor Cottenham, 
because he was a shareholder in the Company to the extent of a few thousand 
pounds. 
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yet, unless in a very clear case, the Courts will not thus determine the 
effect of the improperly rejected evidence, but will direct a new trial. ” 1 
In 11. v. Grant 5 it was laid down that it is only where the evidence in 
question is deemed by the Court to have been admissible for the purpose 
for ichich it was tendered at the trials that its rejection forms a sufficient 
ground for a new trial : and that a new trial will not be granted in order 
that evidence may be given for a purpose* other than that for which it 
was offered, for in such case the fault lay with the party and not with 
the Judge. Where the fault was that of the Judge, it is evident that it 
would be a fruitless protraction of litigation to grant a new trial in those 
cases in which it is clear that the Judge’s error could have had no pos- 
sible effect upon the result/' 1 It will, however, be well to bear in mind 
that the English cases were decided under a system different from that 
which prevails in India, differing more especially in this, that in England 
the facts are found by a jury, while in India the Judge is judge both of 
fact and law. Under the former system a new trial might well be 
granted when the effect of a particular piece of evidence upon a jury 
might be the subject of reasonable doubt ; while under tlie latter the 
Judge can himself say what the effect would be upon his own mind. In 
the case of Mohur Singh v. Gharihu (before the Privy Council, VI B. 
L. 11., 499) the following observations were made : — “It seems to their 
Lordships that, giving full weight to all these objections, there is still 
sufficient and more than sufficient proof in the unsuspected evidence 
given in the cause to support the decrees against which the appeaj is 
brought. Their Lordships, of course, do not give to a decree founded 
upon evidence which has been so impeached the same weight which 
they would give to the finding of an Indian Court upon evidence against 
which no such objection can be alleged. But they are not in the posi- 
tion of a Court of Law in this country before which, on a motion for a 
new trial, it is shown that evidence improper to be admitted has been 
admitted before the jury. The Court in that case are not judges of 


1 Stephen's Lush's Common Law Practice, 2nd edition, p. A SI, quoting Alder son 15. 
in Hughes v. Hughes , 15 Meeson and Welsby’s liep, 701. See also the other cases 
there cited. 

9 5 Barncwall and Adolphus’s Rep. 1081. 

8 See Wright v. Doe d. Tat ham , 7 Adolphus and Ellis’ Rep. 330. Compare 
13 and 14 Viet., Cap. 36, Section 45, which enacts for Scotland that “ a hill of 
exceptions shall not be allowed in any cause before the Court of Session, upon the 
ground of the undue admission of evidence, if in the opinion of tho Court the 
exclusion of such evidence could not have led to a different verdict than that actually 
pronounced; and it shall not be imperative on the Court; to sustain a bill of 
exceptions on the ground of the undue rejection of documentary evidence, when it 
shall appear from the documents themselves that they ought not to have affected 
the result at which the jury by their verdict have arrived, 
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fact, and are unable to say what weight the jury may have given to the 
evidence that ought not to have been admitted. But it is the duty of 
their Lordships who are judges of the fact in such a case as this to con - 
sider whether , throwing aside the evidence which ought not to have been 
admitted , there still remains sufficient evidence to support the decrees” 
See also Lalla Banshidar v. The Government of Bengal (before the 
Privy Council, IX B. L. R., 3? 1). 

In these words of their Lordships of the Privy Council is indicated 

^ very clearly what is the duty of a Court sitting 

Duty of Appellate Court . J J . , ,, „ 

when evidence lias been m regular appeal, and therefore competent 

improperly admitted by to deal with both facts and law, when evidence 
Court of First Instance. , . . , , ^ 

has been improperly admitted by the Court ot 

first instance. It should throw aside the evidence which ought not to 
have been admitted , and then consider whether there still remains suffi- 
cient evidence to support the decree j Where the evidence which is 
to be so thrown aside is wholly irrelevant, the case is sufficiently 
clear. The decree can be supported upon relevant evidence only : 
and if, after all that is irrelevant has been thrown aside, there 
docs not remain enough that is relevant to support it, the decision 
must be reversed. The party who is thus defeated may say that if he 
had known that the evidence given would have been insufficient for the 
purpose, he could have produced other evidence that would have been 
sufficient. The answer to this objection is to be found in the following 
observations of their Lordships of the Privy Council in the case of 
Maharaja Kunwar Nitrdsar Singh v. Baba Nand Lall and others , VIII 
Moo. Ind. Ap. 199: — “The learned counsel for the appellant have not 
strongly contended that the proper order to be made on this appeal is 
one remanding the case for re-trial. They have rather insisted that on 
the materials now before their Lordships, he is entitled to have the 
decree made in his favor by the Principal Sadr Amin affirmed. 
Their Lordships, however, desire to observe that in their judgment the 
majority of the Sadr Court was right in treating the cause as ripe for 
final decision. The appellant had, at all events from the date of the settle- 
ment of the issues, clear notice of what lie had to prove. He had been 
called upon to adduce further evidence on those issues, if be had any to 
give, lie advisedly declined fr) do so, and called for the judgment of 
the Court upon the evidence already given. If this manner of trial were 
irregular, it is not for him to complain of an irregularity committed at 


1 Compare Section* 353 of the Code of Civil Procedure, which enacts that when 
the evidence upon the record of the Lower Court is sufficient to enable the Appel- 
late Court to pronounce a satisfactory judgment, the Appellate Court shall finally 
determine the case, notwithstanding that the judgment of the Lower Court has 
proceeded wholly upon some other ground. 
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his instance or with his consent. And the suspicion , however probable, 
of the Judge that a party who has failed to prove his case may be more 
successful on a second and fuller investigation is no sufficient ground for 
directing a new trial” 1 

But there is another class of cases, namely, of those in which a fact 
relevant in itself has been erroneously allowed 

Relevant fact impro- f 0 h e proved in a manner not permitted by 
perly proved. , _ 1 . , 1 , . 

the law, as for example, where secondary evi- 
dence of the contents of a document has been admitted without the 
absence of the original having been accounted for. The rule in Eng- 
land is that, unless the opposite party objected to this evidence at the 
time that it was offered, he cannot object afterwards : and in accordance 
with this rule, it has been held more than once by the Calcutta High 
Couft that it is not competent to an Appellate Court sitting in regular 
appeal to reject the copy of a document, to the admission of which by 
the Lower Court no objection was made by any of the parties, although 
the original was not produced or its non -production not accounted 
for. In dealing, with such a case under the new Evidence Act, it 
will, as already observed, be necessary to consider the effect of “ must” 
in Section 64, ante , page 282 : and of the second proviso to Sec- 
tion 165, ante , page 503, which enacts that a Judge shall not 
dispense with primary evidence of any document, except in the cases 
excepted by the Act. The effect of a compulsory Registration Law 
has been considered, ante , page 345 and following pages. It may appear 
that the language of the Section and of the proviso just quoted is as 
imperative as that of the Registration Act. 

Where documents required by law to be stamped were received by 
the Court of Original Jurisdiction without a 

ciently stamped docu- stam P or without a sufficient stamp, it was 
ments. held that it was not competent to ati Appellate 

Court to reject them ( Lalji Singh v. Syad Akram Ser and others , HI 
B. L., R. 235-r-Unstamped receipts), or on this account to reverse the 
decision of the Lower Court 1 ( Mark Ridded Currie v. S. V. Aluiu 
Ramen Chetty , III B. L. R. 130). Both these cases proceeded on the 
ground that the error of receiving a document insufficiently stamped or 
without a stamp, does not affect the merits of the case or the jurisdic- 


x Compare Section 31 of the Common Law Procedure Act* 1854 (17 & 18 Yic. 
c. 125) which enacts that “ no new trial shall be granted by reason of the ruling of 
any Judge that the stamp upon any document is sufficient, or that the document 
does not require a stamp.” 
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lion of the Court, 1 although it may affect the Government revenue. 
These cases were decided under the old Stamp Act, X of 1862: and 
are somewhat remarkable, having regard to the imperative provisions 
of Section 14 2 of that Act, which directed that no instrument charge- 
able with stamp-duty shall be received in any Court of Justice as 
creating, transferring, or extinguishing any right or obligation, or as 
evidence in any civil proceeding or shall be acted upon in any such Court 
or by any public oflicer, unless duly stamped as required by the Act. 
This language is not less imperative than that of the Registration Act 
(see Section 49 thereof, ante, page 345), upon which a very different 
construction has been put. See also Tetai Abom v. Gagai Gura 
Chaiva , III B. L. R. Appen. 30, in which, however, the document had 
been objected to in the Court of first instance. 

Evidence cannot be said to have been improperly admitted mgrely 
because it was admitted at an improper stage 

improper stage of case. of tbe casc > unl f s indeed the other party 

have been prejudiced by this course ( Doe d. 
Nicholl v. Bower , 16 Adolphus and Ellis' Rep. 805: Goshuin Tota 
llam v. Raja Rikmani Ballab , XIII Moo. Ind. App.*83). It would 
seem that, if an Appellate Court receive additional evidence without 
recording the reasons for the admission thereof as required by Section 
355 of the Code of Civil Procedure (see post , page 514), such evidence 
so received is to be regarded as improperly admitted ( Maharaja Jag - 
udindra Banwari Gab ind Bahadur v. Bliabatarmi Dasi , Y B. L. R. 
App. 54). 


Turning now to the case in which evidence properly receivable has 
been offered and improperly rejected, the rule 
Evid«mce )Cr rc, * ectlon of here is that the improper rejection is not to be 

a ground of itself for a new trial or reversal 
of any decision in any case, if it shall appear to the Court, before 
which such objection is raised, that, if the rejected evidence has been, 
received, it ought not to have varied the decision. If the Appellate- 
Court is of opinion that the rejected evidence, if received, ought to have 
varied the decision, it does not follow that it ought to proceed; at once 
to reverse the decision of the Lower Court. It is competent for the 
superior Court, and in most qases it would be proper, to proceed in the 
manner provided for in Section 355 of the Code of Civil Procedure— “ It 


1 Baving advertence to Section 350 of the Code of Civil Procedure, which enacts 
that u the judgment may bo for continuing or reversing or modifying the decree 
of the Lower Court. »But no decree shall be reversed or modified, nor shall any , 
case bo remanded to tbe Lower Court, on account of any error, defect, or irregu- 
larity either in the decision or in any interlocutory order passed in the suit not 
affecting the merits of the case or the jurisdiction of the Court.’* 

* Section 18 of the new Act, XVIII of 1809, is similar. 

R 3 
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shall not be competent to the parties in an appeal to produce additional 
evidencf in the Appellate Court, whether of exhibits or witnesses ; but 
if it appear that the Lower Court refused to admit competent evidence, or 
if the Appellate Court require any exhibits to be produced or witnesses 
examined to enable it to pronounce a satisfactory judgment, or for any 
other substantial cause, the Appellate Court may allow additional exhi- 
bits to be received and any necessary witnesses to be exar ’ u, whether 
such witnesses shall have been previously examined in the Court below 
or not ; provided that, whenever additional evidence is admitted by an 
Appellate Court, the reasons for the admission shall be recorded on the 
proceedings of such Court.” 

The above Section (167) of the Indian Evidence Act has been so far 
considered as applicable to Courts of appeal, to which the words “ rever- 
sal o(any decision” indicate its applicability, inasmuch as a Court of 
Appeal alone can reverse a decision in India. With regard to a new 
trial it is to be observed that the Code of Civil Procedure does not 
provide for a new trial. {Sections 376 to 380 of this Code provide for 
a review of judgment: and Section 380 enacts that, when an application 
for a review of Judgment is granted, the Court shall give such order in 
regard to the rehearing of the suit as it may deem proper. Whether by 
this “rehearing” is intended a new trial — a trial de novo — including a 
re-examination of witnesses, or merely a re-arguing and re-considera- 
tion of the case, after receiving the additional evidence, the discovery of 
which since the former trial was the ground of admitting the review 
— has never been decided that I am aware of. It may be observed 
that the terms “review” and “rehearing” are borrowed from the prac- 
tice of the Courts of Chancery in England, 1 which fact would seem to 
indicate that the second of the courses above-mentioned is what was con- 
templated. A new trial is provided for by Section 21 of the Mofussil 
Small Cause Court Act, XI of 1865, and by Section 43 of Act IX of 1850 
applicable to the Presidency Towns. 


1 On the subject of reviews the following cases may be usefully referred to : — 
Amrao Tahir v. Gokal Mandat and another , VIII B. L. R. App. 34 (Review not to 
be granted without proof of the truth of the ground on which it is asked) : In the 
matter of the petition of Chintamani Pal and others (Full Bench), VI B. L. R. 126 
(Raising of new point which had not been discussed at the original hearing) : In 
the matter of the petition of Jadunath Mukherji , VI B. L. R. 333 (Cannot be admit- 
ted by Lower Appellate Court after a special appeal) : Bihart hall Nandi and 
others v. Srimati Trailakha Mayi Barnard, III B. L, R. 346 (Grounds for admitting) . 
Maharajah Moheshur Singh v. The Bengal Government, VII Moo. Iod. Ap, 304 
(Distinction between review and appeal) : Sheikh Gholam Hosen v. Okhai Kumar 
Ghose, III W. R. Act X Rub 169 (Judge granting review of predecessor’s judg- 
ment improperly). 
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Duty 
1 Courts. 


of Appellate 


In connection with the subject of the duty of Appellate Courts, it will 
be useful to notice a rule established by a 
long train df decisions of the Judicial Com- 
mittee of the Privy Council, namely, that 
their Lordships will not disturb the concurrent decision of two Courts 
in India upon a question of fact which appears to have been proved and 
diligently investigated in the Courts below, unless it very clearly appears 
that there has been some miscarriage of justice or some mistrial, or that 
the conclusion arrived at is very plainly erroneous, Chandra Marti Debt 
Chaudhrain v. Manmohini Dehya , VIII Moo. Ind. Ap 489 : Ghulara 
Murtuzah Khan Bahadur v. The Government , IX Moo. Ind. Ap. 478 
(“ It is not the course of the Committee to disturb the finding of the 
Courts below upon mere issues of fact, unless it is clearly satisfied that 
there has been some miscarriage, either in the reception or in the appre- 
ciation of evidence. In cases that turn upon the credibility of the testi- 
mony given, it is disposed to defer to the judgment of those who, with 
the advantage of local experience, have had the means of seeing wit- 
nesses under examination and of inspecting the original documents*’): 
Naragunty Latch midavamah v. Vengama AfairM,.IX^Ioo. Ind. Ap. 87 
(It is not the habit of their Lordships, unless in ver, extraordinary 
cases, to advise the reversal of a decision of the Courts of India merely 
on the effect of evidence or the credit due to witnesses. The Judges 
there have usually better means of determining questions of this 
description than we can have; and when they have all concurred in 
opinion, it must be shown very clearly that they were in error in order 
to induce us to alter their judgment ; but in this case we think that the 
Courts could have come properly to no other conclusion than that at 
which they arrived”) : Mass am at Jariatula Batul v. Massamnt Hoseini 
Begum , XI Moo. Ind. Ap. 208 : Mi than Bihi v. Bashir Khan , XI Moo. 
Jud. Ap. 216: Tarini Charan Banerjt v. Maitland , XI Moo. Ind. Ap. 
338: Goshain Tota Ram v. Rajah Rihmani Ballab, XIII Moo. Ind. 
Ap. 82 : Gobind Sandari Debt v. Jagudamba Debt VI B. L. R. 171 : 
Lalji Saha v. The Collector of Tirhut y VI B. L. R. 652 : Maharaj 
Kumar Babu Gancsliwar Singh v. Diirga Dutt and others , VII B. L, 
R. 652 (“ But their Lordships are clearly of opinion that when the 
question is one simply of # fact, and when, above all things, that 
question of fact is a question of fact as to boundaries , where the 
local knowledge of local Judges and the observation of the local 
witnesses are all-important, they would be departing from what has 
been the practice of this tribunal, if they were to act in opposition 
to the well-eonsfdered judgment of the two Courts from whom the 
appeal comes. It is admitted, and could not be otherwise than 
admitted, that there is evidence, which, if believed, would have justi- 
fied those judgments. Their Lordships are of opinion that the Courts 
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AMENDING ACT. 


7. In section ninety-one of the same Act, ex- 

ceptiQn (2), for the words u under 
tio ^“i ndmeilt of sec ' the Indian Succession Act,” the 

words “admitted to probate in 
British India” shall be substituted. 

8. In section ninety-two of the Indian Evidence 

Act, 1872, proviso (1), for the 
tion* 92 ndmeilt ° f Sec * words “want of failure,” the 

words “want or failure” shall be 
substituted. 

9. In section one hundred and eight of the same 

Act, line one, for the word 
tiotTo8. dment ° £ se °' u when” (1 ) the words “ Provided 

that when” shall be substituted; 
and in the last line, for the word “ on,” the words 
“ shifted to *' shall be substituted. 

10. In section one hundred and twenty-six of 

the same Act, line twenty-two, 
tion^m sec " atl d i n section one hundred ancl 

twenty-eight of the same Act, 
line six, after the word “ barrister,” the word 
“ pleader ” shall be inserted. 

In section one hundred and twenty-six of the 
same Act, line fifteen, for the word “ criminal,” 
the .word “ illegal ” shall be substituted. 

11. In section one hundred and fifty -five of the 

same Act, paragraph (2), for tlie 

tion? 55 . dment ° f 8ec * word “had,” the word “accepted” 

shall be substituted. 

< 

12. Nothing in the Indian Evidence Act, 1872, 

shall be deemed to affect Act 
No. XV of 1852 (to amend the 
Law of Evidence ), section twelve. 


* 

Note.— The edition ol Act No. I of 1872 above referred to, is that in royal octavo. 
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Sections 20, 21, 27, and 28 op the “Indian 
Limitation Act,” IX of 1871. 

20. a. No* promise or acknowledgment in respect 
of a debt or legacy shall take 
mcn?iawr f iting nowleds ' the. case out of the operation of 

this Act, unless such promise or 
acknowledgment is contained in some writing signed, 
before the expiration of the prescribed period , by the 
party to be charged therewith or by his agent generally 
or specially authorized in this behalf. 

b. When such writing exists, a new period of 
limitation, according to the natui’e of the original 
liability, shall be computed from the time when the 
promise or acknowledgment was signed. 

c. When the writing containing the promise or 
acknowledgment is undated , oral evidence may be 
given of the time when it was signed. But when 
it is alleged to have been destroyed or lost, oral 
evidence of its contents shall not be received. 

Explanation 1 . — For the purposes of this section, 
a promise or acknowledgment may be sufficient, 
though it omits to specify the exact amount of the 
debt or legacy, or avers that the time for payment or 
delivery has not yet come , or is accompanied by a 
refusal to pay or deliver, or is coupled with a claim 
to a set-off j or is addressed to any person other than 
the creditor or legatee; 

.but it must amount to an express undertaking to 
pay or deliver the debt or legacy or to an unqualified 
admission of the liability as subsisting. 

Explanation 2. — Nothing in this section renders 
one of several partners or executors chargeable by 
reason only of a written promise or acknowledgment 
signed by another of them. 

Illustrations. 

Z, a bond-debtor, himself writes a letter promising to 
pay the debt to his creditor A. Z affixes his sibl, but 
does not sign the letter : 
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Z pays part of the debt and promises orally to pay the 
rest : 

Z publishes an advertisement, requesting his creditors 
to bring in their claims for examination : 

In none of these cases is the debt taken out of the 
operation of this Act. 

21. When interest on a debt or legacy is, before 
the expiration of the prescribed 
interest^as such^ ment ° f period, paid as stick by the person 

liable to pay the debt or legacy 
or by his agent generally or specially authorized 
in this behalf, 

or when part of the principal of a debt is, before 
the expiration of the prescribed 
mentrf prindpJT^' period, paid by the debtor or by 

his agent generally or specially 
authorized m this behalf, 

a new period of limitation, according to the 
nature of the original liability, shall be computed 
from the time when the payment was made : 

Provided that, in the case of part-payment of prin- 
cipal, the debt has arisen from a contract in writing , 
and the fact of the payment appears in the handwrit- 
ing of the person making the same , on the instrument , 
or in his own books or in the books of the creditor . 


[These Sections, 20 and 21, came into operation on the 1st April 1873 
(see Section 1 of the Act). Their object and the changes which they 
introduced will be understood from the following exposition of the law as it 
stood before that date. Section 4, Act XIV of 1 859 enacted as follows : — 
44 If in respect of any legacy or debt, the person who, but for the Law 
of Limitation, would be liable to pay the same, 
isf^ 011 ** ^ ^ ave a( * rn * tte d that such debt or legacy 

or any part thereof is due, by an acknow- 
ledgment in writing signed by him , a new period of limitation, according 
tb the nature of the original liability, shall be computed from the date 
of such admission: Provided that, if more than one person be liable, 
none of them shall become chargeable by reason* only of a "written 
acknowledgment signed by another of them. 

This Section was borrowed from Lord Tenterden’s Act (9 Geo. IV., 
cap. 14), which enacts that 41 in actions of debt 
or upon the case grounded upon any simple 


Lord Tenterden’a Act. 
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contract, no acUnoivledgmcnt or promise by words only shall be deemed 
sufficient evidence of a new or continuing contract whereby to take any 
case out of the enactments" (as to limitation , i.e.J “or to deprive any 
party of the benejtt thereof unless such aatnowledgment or promise shall 
be made or contained by or in some writing to be signed by the party 

chargeable thereby . 

Where there shall be two or* more joint-contractors, or executors, or 
administrators of any contractor, no such joint-contractor, executor, or 
administrator shall loose the benefit of the said enactments or either 
of them, so as to be chargeable in respect or by reason only of any 
written acknowledgment or promise made and signed by any other or 
others of them: Provided always that nothing herein contained shall 
alter or take away or lessen the effect of any payment of any principal 
or interest made by any person whatever" Certain doubts, which arose 
as to the construction of this enactment, were set at rest By the 
_ . ^ Mercantile Law Amendment Act of 1856 

ict., ap. (. £19 ant i 20 Viet., Cap. 97), Section 13 of 

which declares that “ an acknowledgment or promise made or contained 
by or in a writing signed by an agent of the party chargeable thereby, 
duly authorizec%to make such acknowledgment or prou ’se, shall have 
the same effect as if such writing had been signed by tlie party himself/’ 
Section 14 enacts that, “ when there shall be two or more co-contractors 
or co-debtors, whether bound or liable jointly only, or jointly and seve- 
rally, or executors, or administrators of any contractor, no such con- 
tractor or co-debtor, executor, or administrator shall lose the benefit 
of the ‘Statutes of Limitation,’ so as to be chargeable in respect, or by 
reason only of payment of any principal, interest, or any other money, 
by any other or others of such co-contractors or co-debtors, executors 


or administrators.” 

Mr. Taylor, with his usual precision, deduces from these enactments 
certain propositions, which place the whole of 
sitions Tayl0r S mnepropo ~ the English law on this subject in the clearest 
* ’ light. The substance of these propositions 

is as follows :-~First,+- The law requires a writing, but the same lan- 
guage which, if spoken before the passing of the Act, would have 
amounted to an acknowledgment or promise, will have a similar effect, 
if put in writing. Secondly,—' The written and signed acknowledgment 
must amount either to an express promise to pay the debt, or to a clear 
and unqualified admission of a still subsisting liability 1 from which a 
promise to pay <jn request will be implied by law. Ihirdly , A con- 
ditional promise will not suffice, unless the condition be fulfilled : and 
the Statute begins to run from its fulfilment. Fourthly , An admis- 


* See Explanation 1, Section 20 of the New Act, ante, p. 523. 
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sion to a stranger that a sum is due will not suffice, 1 ^though there isi 
some doubt as to this proposition. Fifthly , — A general written pro- 
mise to pay without specifying any amount, 1 or an absolute admission of 
some debt is sufficient, and the amount may be proved by extrinsic 
evidence. Sixthly , — The writing need not specify the person to whom 
or the time 2 when it was made. Both these points may be proved by 
parol. 'Seventhly,-— The provision applies' to a debt due by an infant 
for necessaries . Eighthly , — The signature may be attached to any 
part of the document. Ninthly , — The promise or acknowledgment 
must have been made before action brought. 3 If the admission of the 
debt be accompanied by a refusal to pay it, 1 or by a repudiation of 
liability ( Narbada Shankar v. Rughnath Iskvarji , II Bom. Rep. 349), 
or by a declaration that it had been paid, or that there was a set-off 
against it, 1 or that it was barred by limitation, it will not be sufficient. 

Section 4 of Act XIV of 1859 differed in some respects from the 
provisions of English Law. In the first place part-payment of the 
interest or principal was not sufficient thereunder to keep alive the 
right to sue — a rule of the Common Law of England which is especially 
admitted and saved by the above-quoted enactments. Such a payment 
was formerly held in India to have no effect, unless accompanied by a 
written acknowledgment of the debt ( Chamar-ula Sirdar and another v. 
Loknath Haidar , Sutherland’s Small Cause Court Rulings, 40: 
Ramnarain Chaudhri v. Bhagwan Jogt and Darik Jogt id. 92 : Khwaja 
Mohammed Janula v. Venkatardyara , Madras High Court Reports, 
Vol. II, 79: Rajah Isivdrd Dds v. Richardson and others, id., Vol. 
II, 84). Section 21 of the new Act has now altered the law on this 
point, though not in conformity with the provisions of the English 
Statutes. 

We have seen above that the Mercantile Amendment Act expressly 

. . . . enacted at home, that an admission by an 

Admission by Agent. . ... ~ , , 

* agent would be sufficient ; a point about 

which there had been before considerable doubts The question was 
raised and decided under the old Act by the Madras High Court in the 
case of Rajah Iswdra Dds v. Richardson and others, already quoted. 
Bittleston , J. said — “Even if the defendants could for this purpose be 
treated as having signed as his agents, signature by an agent was held 
insufficient under Statute 9, Geo. IV., and must be held equally insuffi- 
cient under the Indian Act The Indian Legislature has declined in this 
respect also to follow the course of recent English Legislation (19 and 

1 It will be sufficient under the New Act. See Explanation 1, Section 20, ante, p/ 628 f 
* See (c) Section 20 of the New Act, ante, p. 623. 

8 Under the new Act, it must have been made before the expiry of the pre- 

scribed period of limitation. This is in accordance with the principle that a legal 
obligation becomes extinct by the extinction of the right of action. 
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20 Viet., cap. 97, Section 13), whereby the signature of an agent is 
expressly made sufficient.” To the same effect, Budhu Bhusun Bose 
v. Enayat Munshi , VIII W. R. 1. ’A promise or acknowledgment by 
an agent generally *or specially authorized in this behalf will now be 
sufficient under Section 20 of the new Act. 

It was also held that an acknowledgment by one partner would not 
bind another partner, who had not signed such acknowledgment 
( Khushal Ckand v. Palmer , III, N.-W.-P. R^>. 170). This decision is 
still law (See Explanation 2 to Section 20, ante, p. 523). 

In the case of Krisina Ram v. Hachapa Sugapa (Madras H. C. Rep., 
Vol. II., 307), the following memorandum was endorsed on a registered 

bond, to which limitation was pleaded. u Pay- 

m cn t s uffi cfeiU ^ 00 ment 071 account °f U P io 21 st November 

1858, the interest was paid in full and R,%> 107 
on account of principal." The Court held this written acknowledgment 
of a debt being due on the bond sufficient to satisfy the Act, which, it 
was observed, “ does not require that the writing should express in 
terms a direct admission that the debt or part thereof is due, but that 
it is left for the Court to decide in each case, whether the writing, 
reasonably construed, contains a sufficient recognition c 1 the debt or 
any part o fit This decision is con- 

sistent with the principle acted upon in the English decisions as to 
written acknowledgments since the leading case of Tanner v. Smart; 
but in saying this, it is not to be understood that we consider that any 
acknowledgment which did not come within the rule laid down in those 
decisions would be insufficient to satisfy the 4th Section of the Act. 
The present decision proceeds upon the ground that the writing con- 
tains an unqualified admission of the debt, but we do not mean in any 
way to say that a distinct admission by an acknowledgment in writing 
of a debt due and owing would not satisfy the Section, if it were accom- 
panied with any expressions which did not warrant the inference of a 
promise to pay. At present we incline to think that such an admission 
would suffice , even although from the expressions used as to payment , a 
promise to pay on request would not , according to the English cases , be 
implied." In connection witli the last remark it may be observed that 
the English Statute speaks of* an acknowledgment or promise , the old 
Indian Act mentioned an acknowledgment only, but the new Act has 
promise or acknowledgment. 

The Calcutta High Court refused to follow the case of Krisina Ram 
v. Hachapa Sugafta, chiefly on the ground that, as part-payment was 
under the old Act insufficient to take a debt out of the Statute, 
the fact of a memorandum of such payment having been made in writing 
and signed by the defendant could not alter the question; that such a 
memorandum did not warrant the inference of a promise to pay ; that 
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the Legislature intended to shut out inferences and deductions of all 
sorts and to admit nothing short of a direct admission in writing; that 
what was required was an acknowledgment in writing that the debt or 
part of it is due, not a mere acknowledgment of a fact from which it 
may be presumed that the debt or part of it is unpaid or due, 1 ( Gora 
ChancLDutt v. Lohnath Dutt and others , VIII \V. R. 335). In the 
case of Rogers v. Montriou (VII B. L. lcep. 550) an acknowledgment 
not coming directly frorrgthe debtor himself but merely deduced as an 
inference from the tenor of a serious of letters wns held insufficient. 
In Harrison and other's v. Hope, IX B. L. It. Appen. 43, the acknow- 
ledgment was held sufficient, although the letters in which it was 
contained made no mention of the sum due, nor any promise to pay the 
sum claimed. 

With reference to Mr. Taylor’s third proposition, it was held by the 
Madras High Court in the case of Young v. Mangalapilly Rama it/a (III 
Mad. Rep. 308) that a written statement that a sum of money will be 
payable on the accomplishment of a condition , that is, on the happening of 
an event future and uncertain, is not an acknowledgment of a debt, since 
there may be a plesent debt, although there is not a present liability to 
pay, but there is no debt where the liability is dependent on a condition. 
This case appears to be still good law. 

We have seen above that a promise or acknowledgment to a stranger 

_ . will not satisfy the English Statute, though 

Promise to stranger. . . .. . , M , ? 

this proposition is not without doubt ; the 

most recent decisions being, however, in its favor. In the case of 

Persdd Dds Dutt v. Denonath Dey (II Hyde's Reports, 14), the 

Calcutta High Court on the Original Side decided that a mere admission 

in writing to a third party or stranger, that a debt is due and still 

unpaid, did not'amount toan “ acknowledgment” within the meaning of the 

Section of the old Indian Act. In the case of Haro Chandra Rai v. 

Afdni Mokini Dost (III W. R., Small Cause Court Rulings, p. 6), the 

same Court, however, decided that an admissi^fi of the debt by the 

debtor in a written communication to her agent was sufficient to take 

the case out of the Statute. In another case on the Original Side of the 

High Court ( In the matter of the Ganges Steam Navigation Company , 

Limited)^ Mr* Justice Phear, referring to this case remarked: — “As to 

the necessity of the admission being made to the creditor , I am willing 

to ^follow the authority of the case of Persdd Dais v. Denonath Dey , 

(2 Hyde, 14), where it is laid down that the words of Section 4r equire 

that the admission of liability should be made to the person to whom 

1 The language o! the new Act ought to obviate doubt for the future. See in 
connection with the subject the important remarks of their Lordships of the Privy 
Council in the case of Gop* Kishan Gonwdmi v. Brindaban Chandra Sircar Chow- 
dr i and another. III B. L. Hep., Priv. Coun., 37. 
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the debt is due, * This decision seems to have been arrived at after a 
considerable discussion by Mr. Justice Levinge of the English cases, 
and with regard to the cases bearing* on the other side, I do not think 
they are of any importance to invalidate that decision. In the first 
place, they were 'decisions on another and differently worded Section of 
the Act, and besides. I am by no means certain that, in the case of 
Haro Chandra Roy v. Marti * Mohiut Dasi , there was not evidence of 
the admission having been made to the person to whom the debt was 
due. I therefore follow on this point Mr. Justice Levinge’s decision in 
Hyde’s .Reports, and the result is necessarily that I find Mr. Robertson’s 
claim is barred by the Satute; M (See, however, Hills v. The Government, 
IX W. R 1 : Nizamuddln v. Mohammad Alt , IV Mad. Rep. 385: and 
Madhusudhan Chaudhri v. Brajanath Chandra , VI B. L. Rep. 299.) 
The last two cases decided that the acknowledgment may be sufficient 
without being made to the creditor. Under the new Act a promise or 
acknowledgment, though “addressed to any person other than the 
creditor or legatee,” will be sufficient. See Explanation 1 to Section 20, 
ante, page 523. It was held under Section 1, Clause 15, of Act XIV 
of 1859, that an acknowledgment, by a mortgagee of* the title of the 
mortgagor, or of his right of redemption made in a written communication 
from the mortgagee to a third party, was sufficient. ( DarGopal Singh v. 
Kashtram Panday and others, 111 \V. It. Civ. Rul. 3, and see also Esri 
Singh and others v. Rises hur Singh, IV N-W-R. Rep. 255.) 

It was ruled in England that a general written promise to pay (fifth 

_ « proposition, ante), not specifying any amount 

General Promise, 1 1 . . , . . .. f , , . 

or an absolute admission of some debt being 

due, is sufficient, and the amount may be ascertained by extrinsic evi- 
dence ( Spang v. Wright, 9 M. and W. 633. See the cases collected, 
Taylor, § 988,* note 2). In the case of Nobin Chandra Mazimdar v, 
T. J. Kenny (V \V. R. Small Cause Court Rulings 3), decided by the 
Calcutta High Court, the plaintiff sued for wages relying on the following 
writing to take the easeful of the Statute : — “ Nobin Chandra Mazimdar, 
you are requested to come and take the salary due to you." This 
was held insufficient as an acknowledgment, the Court remarking— “ But 
in the writing on which plaintiff relied, the defendant did not admit any 
particular amount to he due, ljor did he admit wages to be due for any 
particular period. He merely admitted that something was due to the 
plaintiff for wages on the day when he left his service. An admission of 
this indefinite character could not extend the time from which the period 
of limitation was to be computed,” In the case of Piydri Lai Sahaw. 
Umcsh Chandra Mhzimdar and others , IX W. R. 140, Peacock , C. J. 
remarked that the case of Nobin Chandra Mazimdar v. T. J. 
Kenny did not establish the principle that a writing, which does not spe- 
cify the amount and the debt, is not a binding document ; and that 

T 3 



530 


EASEMENTS 


there must be many cases in which a promise to pay d debt would be 
binding, though the amount of it has not been ascertained at the 
time. — See also Sag email v. Umlsh Chandra Mukhapadya , XII W. R. 
Or. Ap. 2, and Young y. Mangalapilly Ramaiya, IK. Mad. Rep., 308. 
Explanation 1 to Section 20 of the new Act now makes tjie promise or 
ackowledgment sufficient, though it omits to specify the exact amount 
of the debt or legacy. 

With reference to the eighth of Mr. Taylor’s propositions, the fol- 
lowing remarks of the Madras High Court in the already quoted 
case of Khwaja Mohammed Janula v. Venhatardyar may be noticed: — 
“It is not, however, we think, necessary that the signature of the 
party should be formally subjoined or added, to an acknowledg- 
ment written by himself, unless it appears from the writing that such 
signature was intended, or unless the writing would be incomplete in 
itself as an admission without a signature, in either of which cases the 
additional authentication by the party’s signature would be necessary. 

there may be a sufficient ackowledgment in 

writing, though the signature of the party is not subjoined or added to the 
writing.” But if there be no signature at all, the acknowledgment will 
be insufficient (Rani Narain v. / lari Das, IV N-W-P-Rcp. 81); 
and this is clearly law under the new Act. An acknowledgment in 
writing, sealed but not signed, was held not sufficient (Lachman Persad 
v. Ramzan Alt , VIII W. II. 513). This decision was appealed and 
set aside, but the first Illustration to Section 20 restores the law as 
there laid down.] 

27. Where the access and use of light or air to 

Acquisition of right and for any building has bee a 
to casements. peaceably enjoyed therewith, as 

an easement, and as of right, without interruption, 
and for twenty years, 

# 

and where any way or watercourse, or the use 
of any water, or any other easement (whether 
affirmative or negative) has - been peaceably and 
openly enjoyed by any person claiming title thereto 
as an easement and as of right, without interrup- 
tion, and for twenty years, 

the right to such access and use of light or air, 
way, watercourse, use of water, or other easement, 
shall be absolute and indefeasible. 
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Each of ‘the said periods of twenty years shall 
be taken to be a period ending within two years 
next before $he institution of the suit wherein the 
claim to which such period relates is contested. 

Explanation . — Nothing is an interruption within 
the meaning of this Section, unless where there is 
an actual discontinuance of the possession or enjoy- 
ment by reason of an obstruction by the act of some 
person other than the claimant, and unless such 
obstruction is submitted to or acquiesced in for one 
year after the claimant has notice thereof and of the 
person making or authorizing the same to be made. 
Illustrations. 

(a .) — A suit is brought in 1871 for obstructing a right 
of way. The defendant admits the obstruction but denies 
the right of way. The plaintiff proves that the right was 
peaceably and openly enjoyed by him claiming title thereto 
as an easement and as of right, "without interruption, from 
1st January 1850, to 1st January 1870. The plaintiff is 
entitled to judgment. 

(&.) — In a like suit also brought in 1871 the plaintiff 
merely proves that he enjoyed the right in manner afore- 
said from 1848 to 1868. The suit shall be dismissed, as 
no exercise of the right by actual user has been proved 
to have taken place within two years next before the 
institution of the 6uit. 

(c.) — In a like suit the plaintiff shows that the right 
was peaceably and openly enjoyed by him for twenty years. 
The defendant proves that the plaintiff on one occasion 
during the twenty years had asked his leave to enjoy the 
right. The suit shall be dismissed. 

28. Provided that, when any land or water 

Exclusion in favour of «P<^, OVQV 01' from which any 

reversioner of servient eaSement (other than the access 
tenement. and use of light or air) has been 

enjoyed or derived lias been held under or by 
virtue of any interest for life or any term of years 
exceeding th/ee years from tlie granting thereof, 

the time of the enjoyment of such easement 
during the continuance of such interest or term, 
shall be excluded in the computation of the said 
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last-mentioned period of twenty years' in case the 
claim is, within three years next after the determi- 
nation of such interest or term, resisted by the 
person entitled, on such determination, to the said 
land or water. 

Illustration . 

A sues for a declaration that lie is entitled to a right 
of way over B’s land. A proves that he has enjoyed the 
right for twenty -five years; but B shows that during ten 
of these years C, a deceased Hindu widow, luid a life- 
interest in the land, that on C’s death B became entitled 
to the land, and that within two years after C’s death he 
contested A’s claim to the right. The suit must be dis- 

f # O 

missed, as A, with reference to the provisions of this 
section, has only proved enjoyment for fifteen years. 

[2V. B — These Sections (27 and 28) came into force on the first day 
of July 187 ; lSee Section 1 of the Act.] 


Sections of the Code of Criminal Procedure 
(Act X of 1872) relating to Confessions. 

120. No Police officer or other person shall offer 

any inducement to an accused 
No inducement to be person by threat or promise or 
otherwise to make any disclosure 
or confession, whether such person is under arrest 
or not. 

But no Police officer or other person shall pre- 
vent the person arrested, by any caution or other- 
wise, from making any disclosure which he may he 
disposed to make of his own free will. 

121. No Police officer shall record any state- 

ment or any admission or confes- 
Police not to record >s i on of guilt, which may be made 

statement or confession. , r <P, J J , 

before him by a person accused 

of any offence : 

Provided that nothing in this section Shall preclude 
a Police officer from reducing 
any such statement or admission 
or confession into writing for his own information 
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or guidance, or from giving evidence of any dying 
declaration. 

122. Any, Magistrate may record any statement 

Powers of Magistrates «™ de to llim % person, Or 

to record statements and any confession made to him by 
confessions. any person, accused of an offence 

by any Police officer or other person. Such state- 
ments shall be recorded in the manner hereinafter 
prescribed for recording evidence, and such confes- 
sions shall be taken in the manner provided in sec- 
tions til rec hundred and forty-five and three hundred 
and forty -six, and shall, when recorded, be forwarded 
to the Magistrate by whom the case is inquired mto 
or tried. No Magistrate shall record any such 
confession unless, upon inquiry, he lias reason to 
believe that it was made voluntarily, /md he shall 
make a memorandum at the foot of any such con- 
fession to the following effect : — 

“ I believe that this confession was voluntarily 
made.” 

( Signed ) A. B., 

Magistrate. 


184. No Police officer or other person shall offer 
to the person arrested any induce- 
meat, by threat or promise or 
otherwise, to make any disclosure. 

But no Police officer or other person shall prevent 
the person arrested, by any caution or otherwise, 
from making any disclosure which he may be dis- 
posed to make of his own free will. 

193. The Magistrate may, from time to time, at 
. . , any stage of the inquiry and 

without previously warning the 
accused person, examine him, and put such questions 
to him as he considers necessary. 

The accused person shall not render himself liable 
to punishment for refusal to answer such questions 
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or for giving false answers to them, hut the Magis- 
trate shall draw such inference as may to him seem 
just from such refusal. 

Explanation. — The answer given by an accused 
person may be put in evidence against him, not only 
in the case under inquiry, but also in trials for any 
other offences which his replies may tend to show 
he has committed. 

[The Section relates to inquiry preliminary to commitment. In con- 
nection with the Explanation, see the case of Mangar BMyan , X W. 
R. Crim. Rul. 56.] 


Of the Examination of Accused Persons. 

342. In all inquiries and trials a Criminal Court 
Accused may be qucs- may from time to time and at 

tioned - any stage of the proceedings, 

put any questions to the accused person which 
such Court may think proper. 

343. The accused person shall not be liable to 
Accused not punishable any punishment for refusing to 

for refusal to answer. answer, or for answering falsely 

questions asked under sectiou three hundred and 
forty-two, but the Court shall draw such inferences 
as seems just from such refusal. 

344. Except as is provided in section three hun- 
No influence to be used dred and forty-seven, no influence, 

to induce disclosures. by means of any promise or 

threat or otherwise, shall be used to the accused 
person to induce him to disclose or withhold any 
matter within his knowledge. „ 

. m 345. No oath or affirmation 

Accused not to be sworn. , , , , ... . . 

shall be administered to the ac- 
cused person. 

346. Whenever an accused person is examined, 
Examination of ac- the whole of such examination, 
cused how recorded. including every question put to 

liicn and every answer given by him, shall be recorded 
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in full, and shall be shown or read to him, and he 
shall be at liberty to explain or add to his answers. 

When the, whole is made conformable to what he 
declares is the truth, the examination shall be attested 
by the signature of the Magistrate or Sessions 
Judge, who shall certify under his own hand that it 
was taken in his presence aryl in his hearing , and 
contains accurately the zvhole of the statement made 
by the accused person. 

In cases in which the examination of the accused 
person is not recorded by the Magistrate or Sessions 
Judge himself, he shall be bound, as the examina- 
tion proceeds, to make a memorandum thereof in 
the vernacular of the district, or in English, if he is 
sufficiently acquainted with that language ; and such 
memorandum shall be written and signed by the 
Magistrate or Sessions Judge with his own hand, 
and shall be annexed to the record. If the Magis- 
trate or Sessions Judge is precluded from making a 
memorandum as above required, he shall record the 
reason of his inability to do so. 

The accused person shall sign or attest by his 
mark such record. 

If the examination be taken in the course of a preli- 
minary inquiry, and the Court of Session find that the 
provisions of this section have not been fully com- 
plied with, it shall take evidence that the prisoner 
duly made the statement recorded : Provided that if 
tlie error does not prejudice the prisoner, it shall 
not be deemed to affect the admissibility of the 

statement so recorded. 

« 

[“ Shall take evidence, frc.” This will obviate any risk of a failure of 
justice, such as was instanced by the case of The Queen v. liadhu Jana 
and others, III B. L. Rep. Crim. Rul. 59.] 

347. The Magistrate of the district, any Magis- 

Magistmtc may tender tnite of the 1st class inquiring into 
pardon to accomplice. the case, or with the sanction of 

the Magistrate of the district, any Magistrate duly 
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empowered to commit to the Court of Session, may, 
after recording his reason for so doing , tender a par- 
don to any one or more of the persons supposed to 
have been directly or indirectly concerned in or 
privy to any offence specified in column seven of 
the fourth schedule hereto annexed as triable exclu- 
sively by the Court of ^Session, on condition of his 
or their making a full, true and fair disclosure of the 
whole of the circumstances, within his or their 
knowledge, relative to the crime committed, and 
every other person concerned in the perpetration 
thereof. 

Any person accepting a tender of pardon under 
this section shall be examined as a witness in the 
case under the rules applicable to the examination 
of witnesses., 

Such person, if not on bail, shall be detained in 
custody pending the termination of the trial. 

A Magistrate, having tendered a pardon under 
this section and examined the accused person, is 
precluded from trying the case himself 

348. The High Court as a Court of revision, 

High Court or Court an<1 Court of Session after 

of Session may direct committal blit before tllC COI11- 
tender of pardon. mencement of a trial, may, with 

the view of obtaining on the trial the evidence ot 
any person or persons supposed to have been directly 
or indirectly concerned in or privy to any such 
offence, instruct the committing Magistrate to tender 
a pardon on the same condition to such person or 
persons. 

The Court of Session, in like manner and on the 
same condition, may, at any time before judgment 
is passed, with the view of obtaining on the trial 
the evidence of any person or person supposod to 
have been directly or indirectly concerned in or 
privy to any such offence, tender a pardon to such 
person or persons. 
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349. When a pardon has been tendered under 
section three hundred and forty- 
seven or section three hundred 
and forty-eight, if it appears to 
the Magistrate before the trial, 
or' to the Court of Session before 
judgment has been passed, or to the High Court 
as a Court of reference or revision, that any person 
who has accepted such offer of pardon, has not con- 
formed to the conditions under which the pardon 
•was tendered, either by wilfully concealing anything 
essential, or by giving false evidence, such Magis- 
trate or Court may commit or direct the commit- 
ment of such person for trial for the offence in 
respect of which the pardon was so tendered. 

The statement made by a person under pai’don, 
which pardon has been withdrawn under this sec- 
tion, may be put in evidence against him. 


When Magistrate, 
Court of Session or f High 
Court may direct com- 
mitment of persons to 
whom pardon has been 
tendered. 


[These Sections of the Court of Criminal Procedure, together with 
Sections 24—30 of the Indian Evidence Act, contain the Indian Law 
of Evidence applicable to confessions, which differs in some important 
particulars from the English law on the same subject. I shall first give 
an outline of the practice in England, from which the points of difference 
will be more readily perceived and understood when I come to explain 
the reasons for the changes which it has been necessary to introduce 
in India. 


Confessions are divided by English text-writers into extra-judicial 

Two kinds of conies- or thosc ,nade elsewhere than before a Ma- 
sidus — extra-judicial and gistrate or in Court : and judicial or those 
judicial. made to a Magistrate or in Court in the due 

course of legal proceedings — and of these in order. Extra-judicial 
confessions embrace those made as well to private individuals as to the 
officers of justice, such as constables, Police officers, If voluntarily 

made, they are receivable in evidence after being proved like other 
facts. With respect to the confession being voluntary, Chief Baron 
Eyre said — “ A confession forced from the mind by the flattery of hope 

! r by the torture of fear, comes in so questionable a shape, when it is 
o be considered as the evidence of guilt, that no credit ought to be 
;iven to it.” Where any inducement to confess has been held out to the 
prisoner by one having authority over him in connection with the 

U 3 
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prosecution, 1 the confession will therefore be rejected. The following 
have been held to be persons in authority within the meaning of the 
rule — the prosecutor : the master or mistress of the prisoner, where the 
offence concerns such master or mistress : the officer having the prisoner 
in charge : the owner of a horse that was stolen : the relations and 
neighbours of the prosecutor and of the master of the prisoner. The 
rule holds good if the inducement, though not actually offered by the 
person in authority, be held out by any one in his presence, and if he 
by his silence seem to sanction its being made. Where the confession 
was made on an inducement held out by a person having no authority , it 
was held admissible. The confession is also admissible though induce- 
ment have been offered, if from the lapse of time or other cause it be 
clear that the improper influence was wholly done away with, and thaf 
the confession was in nowise owing thereto. 2 

With respect to the nature of the inducement , it must have reference 

to the prisoner’s escape from the criminal 

Nature of Inducement. . . 

charge against him. A confession made 

under the influence of spiritual exhortations, even though made to a 
minister of religion, will be admissible. A promise of some collateral 
boon or benefit , as to give the prisoner some spirits, to take off his hand- 
cuffs, to let him see his wife, will be no bar to its admissibility. 8 Mr. 
Taylor (§ 803) is clearly of opinion that the inducement, whether it assume 
the shape of a promise, a threat, or mere advice, must have reference 
to the prisoner’s escape from the criminal charge then pending against 
him. 3 Mr. Roscoe (p. 42) does not go so far, but lays it down that 
the inducement must be at least of a temporal nature. lie also lays it 
clown as clear law that an inducement held out with reference to one 
charge will not affect a confession as to a different charge. A confession 
made without inducement under a solemn promise or oath of secrecy 
will be admissible. 4 So will a statement made by the prisoner when 
drunk,* Wliat the accused was overheard muttering to himself or 
saying to his wife was admitted against him (see The Queen v. Sagina 
and another , VII W. It. Crirn. Rul. 38). A confession elicited by 
questioning 4 is admissible; and so also is one obtained by artifice or 
deception * as where the prisoner asked the turnkey to post a letter, 
and the letter being opened was found to contain matter amounting to a 
confession : also where the prisoner confessed under the erroneous idea 
that his accomplices were in custody. 

1 See Section 24 of the Indian Evidence Act, ante , page 10 1. 

9 See Section 28 of the Indian Evidence Act, ante , page 1U2. 

8 Section 24 of the Indian Evidence Act says, 41 gain any advantage or avoid 
any evil of a temporal nature in reference to the proceedings against him.” Ante, 
page 101. 

4 See Section 29 of the Indian Evidence Act, ante, page 103. 
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In the following cases the confession was held to be inadmissible : — 
when the defendant was told it would be 

Confessions held mad- worse f or hnn if he did not confess : where a 
missiole. » 7 

threat was made to take him before a Magis- 
trate jf he did not give a more satisfactory account ; where the follow- 
ing language was used, — “Tell me where the things are and I .will be 
favorable to you” — “You had better tell ail you know” — “You had 
better tell where you got the property” — “ You bad better split and 
not suffer for all of them” — “I would be obliged to you* if you 
would tell us what you know about it ; if you will not, of course 
we can do nothing” — “ It will be better for you to speak the 
truth” — “It is of no use for you to deny it, for there are the man 
and boy, who will swear they saw you do it.” Where a constable 
told the prisoner the nature of the charge against him, and that hc^need 
not say anything to criminate himself, but that what he did say would 
be taken down and used as evidence against him, and after this the 
prisoner confessed, the confession was held admissible. Whether any 
caution should under English law be addressed to the prisoner is a 
question about which some doubt prevails. “ In most* cases,” says Mr. 
Taylor, “ it may be advisable and proper to caution the prisoner in 
general terms, that any confession he makes will be admissible against 
him at the trial and can do him no service ; because, if it should turn 
out that any threat or inducement lias been previously held out by some 
person in authority, the confession which is unaccompanied by sucli 
caution will, as before stated, be inadmissible.” Mr. lloscoe, on the 
other hand, says — “ The wisest course for policemen and others to 
adopt is to say ^nothing to the prisoner, either by way of advice, caution, 
or interrogation” 1 (see the case of N oho dip Chundra Goswaml , I B. 
L. Rep. O. S. Crim. Rub 15). It may be remarked here that a con- 
fession is presumed voluntary until the contrary is shown. Where a 
free pardon was offered by the Crown to any accomplice who h#d not 
struck the blow, and it appeared that the prisoner was influenced by 
tlfis promise of pardon, his confession was rejected (and see 27/c Queen 
v. Radunath Dosadh , VIII W. II. Crim. Rul. 53). 2 Where the confes- 
sion was made in the course of an examination on oath in other legal 
proceedings, as during a banknupt’s examination, the Court of Criminal 
Appeal held it to be admissible. This, however, properly falls under 
the head o £ judicial confessions , and will be treated of more at length 
below. A confession may sometimes be inferred from silence or from 
demeapour, as when the prisoner returns no answer, or an evasive answer, 

1 See Sections 120 ami 184 of the Code of Criminal Procedure, Act X of 1872, 
ante, pages 532, 533. 

But see now the last para, of Section 319 of the Code of Criminal Procedure, 
Act X of 1872, ante ) page 537. 
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or silently acquiesces in the statements of others made in his presence 
respecting himself. 1 


Although a confession may be inadmissible in consequence of an 

Fact discovered in con- lnduceraent havin S bcen offered, yet any dis- 
sequence of confession. , covert/ that takes place in consequence af such 
confession or any act done by the defendant , if 
>t be confirmed by the finding of the property , will be admitted. “ Where,” 
says Mr. Taylor, “in consequence of information unduly obtained 
from the prisoner, the property stolen, or the instrument of the crime, 
or the body of the person murdered, or any other material fact has been 
discovered, proof is admissible that such discovery was made conforma- 
bly with the information so obtained. The prisoner’s statement as to his 
knowledge of the place where the property or other article was to be 
found., being thus confirmed by the fact, is shown to be true, and not to 
have been fabricated in consequence of any inducement. It is, therefore, 
competent to prove that the prisoner stated that the thing would be 
found by searching a particular place, and that it was accordingly so 
fouud : but it would not be competent to enquire whether he confessed 
that he had concealed it there. Lord Eldon lias laid down the rule 
somewhat more strictly, saying, in Harvey's case, that where the know- 
ledge of any fact was obtained from a prisoner, under such a promise 
as excluded the confession from being given in evidence, he should direct 
an acquittal, unless the fact proved would itself have bcen sufficient to 


warrant a conviction, without any confession leading to it. But the 
sounder doctrine seems to be, that so much of the confession as relates 
distinctly to the fact discovered by it may be given in evidence ,* as 
this part at least of the statement cannot have been false.” (§ 824.) 
Where the prisoner himself delivers up the property, contemporaneous 
declarations explanatory of the act are clearly admissible as part of 
the res gestce (See Explanation 1, Section 8, of the Indian Evidence 


Act). If the search for the property be ineffectual, no part of the 
confession can be received, where it would not be admissible on general 
principles. , 

As to the effect of extra-judicial confessions — are they, if uncorrobo- 
rated, sufficient for conviction ? The subject 
has been much discussed. Mr, Greaves in a 
note to Russell on Crimes is of opinion that it 


Effect of extra-judicial 
confessions. 


* See Section 8 of the Indian Evidence Act, ante , page 80. 

* This i3 as nearly as may be the language of Section ‘27 of the radian Evidence 

Act, See the case of R. v. Butcher I Ua. 265. AT. Under Indian Law 

could this portion of the confession be received if the Police officer, in violation of 
Section 120 or Section 181 of the Code of Criminal Procedure, Act X of IS 72, had 
offered an inducement by threat or promise ? Sec The Queen v. BiM Manji , IX 
W. K. Crira, Ilul. 17, decided under the old Code. 
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never has been Sxpressly decided that the mere confession of a prisoner 
alone without other evidence is sufficient to warrant a conviction. 
In all the English reported cases some corroborating circumstance is to 
be found. “ In the United States,” says Mr. Taylor, “the prisoner’s 
confession, when the corpus delicti is not otherwise proved, has been 
held insufficient to warrant his conviction ; and this opinion certainly 
best accords with the humanity of the criminal law, and with the great 
degree of caution applied in receiving and weighing the evidence of con- 
fessions in other cases. Moreover, it seems countenanced by approved 
writers on this branch of the law.” On this point as on others concern- 
ing the weight to be assigned to evidence, the new Act leaves the dis- 
cretion of the Courts unfettered. In a case decided before the new Act 
came into operation, the Calcutta High Court made the following observ- 
ations. — “ The confession of Bechii is conclusive evidence against him, 
if it be believed. . . . . I do not quite understand why 

the Sessions Judge told the jury that the confession was evidence, but 
was not absolutely conclusive. The question for consideration was, 
whether the confession was voluntary and genuine ; and, if no reasonable 
doubt arose on these points, the confession was tagal and sufficient 
proof of guilt.” ( The Queen v. Jhuri and another , VII W. R. Crim. 
ltul. 41. See, however Section 114 of the Evidence Act and the Illus - 
tratious thereto, ante, pages 386—388.) 


Distinctive features of 
Indian Law. 


I now proceed to notice certain points of distinction in Indian law. 

A confession made to a Police officer (Section 
25, Evidence Act), or to any other person by a 
prisoner in the custody of the Police (Section 
26, Evidence Act) is inadmissible in evidence . The only exception is, 
that, when any fact is discovered in consequence of information received 
from a person accused of any offence , in the custody of a Police officer , so 
much of such information , whether it amounts to a confession or not , as 
relates distinctly to the fact thereby discovered maybe proved (Section 27, 
Evidence Act); and the reasons for this exception are those given above. 
The provisions of the Code of Criminal Procedure thus render inadmis- 
sible a large proportion of extra-judicial confessions , but the law does 
not touch confessions made to private individuals, before the Police have 
arrested the culprit . As these have been always admissible under Indian 
Procedure, they are now also admissible, and will be governed by the 
several rules contained in the Evidence Act. 


Section 184 has reference to a prisoner arrested on a Magistrate's 
warrant . Section 1 20 refers to persons arrested by the Police in those 
cases in wfiich the Police have the power of investigation under Chapter 
X of the Code. 1 The distinction between Sections 25 and 26 of 
the Evidence Act will be observed, A confession made to a Police 
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officer is absolutely inadmissible under Section 25, but a r confession made 
by a prisoner in the custody of the Police to a private person might seem 
to be admissible, if made in the presence of a Magistrate. A confession 
made to the Police would not be admissible merely because of the pre- 
sence of a Magistrate, while it was being made {The Queen v. Dohum 
Kahar and others , XI W. R. Crim. Rul. 82). 

The reasons for the above provisions of the Indian Criminal Proce- 
dure Code, which exclude confessions made to the Police or while in 
their custody, will appear from the following extract from the First 
Report of the Indian Law Commissioners : — “ The Police in the pro- 
vinces of Bengal are armed with very extensive powers. They are 
prohibited from inquiring into cases of a petty nature, but complaints in 
cases of the more serious offences are usually laid before the Police 
darogah, who is authorized to examine the complainant, to issue process 
of arrest, to summon witnesses, to examine the accused, and to forward the 
case to the Magistrate, or submit a report of his proceedings, according 
as the evidence may, in his judgment, warrant the one or the other 
course. The evidence taken by the Parliamentary Committees on 
Indian Affairs during the sessions of 1852 and 1853, and other papers, 
which have been brought to our notice, abundantly show that the 
powers of the Police are often abused for purposes of extortion and 
oppression ; and we have considered whether the powers now exercised 
by the Police might not be greatly abridged. We have arrived at 
the conclusion, that considering the extensive jurisdiction of the 
magistrates, the facilities which exist for the escape of parties con- 
cerned in serious crimes, and the necessity for the immediate adop- 
tion, in many cases, of the most prompt and energetic measures, it is 
requisite to arm the Police with some such powers as they now 
possess; and we have accordingly adopted many of the provisions 
of the Bengal Code on this head. In one material point tee propose a 
change in the duties of the Police. By the existing law, the darogah 
or other Police officer presiding at an inquiry into a crime committed 
within his division is required, upon the apprehension of the accused, 
to ‘question him fully regarding the whole of the circumstances of the 
‘case, and the persons concerned in the commission of the crime, and, 

4 if any property may have been stolen <?r plundered, the person in 
‘possession of such property, or the place where it has been deposited. 
‘In the event of the accused making free and voluntary confession, 
‘it is to be immediately written down.’ Then follow other provisions 


1 It may be here observed that Chapter IX contains no similar provision 
respecting persons arrested by the Police, where they have the power of arrest but 
not the power of investigation , and where no Magistrate’s warrant has been issued. 
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for preventing any species of compulsion or maltreatment with a view 
to extort a confession or procure information. But we are informed, 
and this information is corroborated fly the evidence we have examined, 
that, in spite of this qualification as to the character of the confession, 
confessions are frequently extorted or fabricated . A Police officer, on 
receiving intimation of the occurrence of a dacoity or other offence of 
a serious character, failing to discover the perpetrators of the offence, 
often endeavours to secure himself against any charge of supineness 
or neglect, by getting up a case against parties whose circumstances 
or characters are such as are likely to obtain credit for an accusation of 
the kind against them. This is not unfrequently done by extorting 
or fabricating false confessions; and, when this step is once taken, there 
is of course impunity for the real offenders, and a great encouragement 
to crime. The darogah is henceforth committed to the direction he 
has given to the case ; and it is his object to prevent a discovery of the 
truth, and the apprehension of the guilty parties, who, as far as the 
Police are concerned, are now perfectly safe. We are persuaded that 
any provisions to correct the exercise of this power by the Police will 
be futile ; and we accordingly propose to remedy the evil, as far as 
possible, by the adoption of a rule prohibiting any examination whatever 
of an accused party by the Police, the result of which is o constitute a 
written document . This, of course, will not prevent a Police officer from 
receiving any information which any one may voluntarily offer to him ; 
but tho Police will not be permitted to put upon record any statement 
made by a party accused of an offence.” 

Sections 330 and 331 of the Indian Penal Code (Act XLV of 1860) 
provide for tho punishment of persons causing hurt in order to obtain 
confessions. The need for these provisions was clearly established by 
the proceedings of the Madras Torture Commission. 

Judicial confessions in order to be admissible must be voluntary. 

They may be made either before the tribunal 
which has jurisdiction to deal with the offence 
charged, or before those authorities which have power to commit the 
accused for trial by such a tribunal. I shall first speak of confessions 
made before committing Magistrates. The English Law on the subject 
is contained in the 11 and Pi Viet., Cap. 42, Sec. 18, which enacts that 
“ after the examinations of all the witnesses on the part of the prosecution, 
as aforesaid, shall have been completed, the Justice of the Peace or one 
of the Justices, by or before whom such examination shall have been 
so completed as aforesaid, shall, without requiring the attendance of the 
witnesses, read or cause to be read to the accused the depositions taken 
against him, and shall say to him these words, or words to the like 
effect: — “Having heard the evidence, do you wish to say anything in 
answer to the charge? You are not obliged to say anything, unless you 


Judicial Confessions. 
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desire to do so, but whatever you may say will be taken ‘down in writing, 
and may be given in evidence against you upon your trial :” — and what* 
ever the prisoner shall then say in'answer thereto, shall be taken down 
in writing and read over to him, and shall be signed by the said Justice 
or Justices, and be kept with the depositions of the witnesses, and shall 
be transmitted with them, as hereinafter mentioned; and afterwards 
upon the trial of the said accused person, the same may, if necessary, 
be given in evidence against him without further proof thereof unless it 
shall be proved that the Justice or Justices purporting to sign the same 
did not in fact sign the same. Provided always that the said Justice 
or Justices, before such accused person shall make any statement, 
shall state to him and give him clearly to understand, that he has 
nothing to hope from any promise of favor, and nothing to fear from 
any threat, which may have been holden out to him to induce him 
to make any admission or confession of his guilt, but that whatever 
he shall then say may be given in evidence against him on his trial, 
notwithstanding such promise or threat: Provided , nevertheless, that 
nothing herein enacted or contained shall prevent the prosecutor in any 
case from giving in evidence any admission or confession or other state- 
ment of the person accused or charged, made at any time , which by law 
would be admissible as evidence against such person .” 1 

Mr. Taylor sums up tlie requisites of this Statute as follows: — 
I. — The charge must have been first read to the accused . 2 II. — All 
the witnesses must have been examined in his presence . 3 III. — The 
depositions must have been read to him after the examinations were 
completed . 4 IV. — He must then and not till then be twice cautioned 

by the Justice— -first generally : and, secondly , 

Requirements of English as to the inefficacy of any promises or threats 
compared with those of , . , , . ^ , . 

Indian Law. which may have been formerly held out to 

him . 4 V. — Ilis whole statement must be taken 


1 The provisions of the English Statute are given merely for the purpose of 
illustration and explanation. Section 87 of the Code of Criminal Procedure, Act 
X of 1872, enacts, that u all Magistrates and Courts of Session proceeding against 
British subjects under this Chapter” (VII) u shnU proceed under the provisions of 
this Act and not according to the law of England relating to Justices of (he Peace.” 
See also Section 11. This docs not affect proceedings before Police Magistrates of 
the Presidency towns. See Sections l and 5*10. 

* Under Indian Procedure, the charge is read after the prisoner’s examination 
(Section PJ9, Code of Criminal Procedure, Act X of 1872). 

* Necessary in India; but, with the Magistrate’s permission, the accused may 
appear by oyent (Section PJ1, idem). 

* Unnecessary in India. 
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down in his own words . 1 VI. — It must be read to him . 2 VII. — He 
must be pressed for his signature . 3 VIII. — The Justice must also sign 
the statement . 4 If these requisites be Observed, the* statutory confession 
will be admissible 'without proof . 5 Mr. Taylor, however, expresses an 
opinion that in serious cases it would be well to call the Justice or his 
clerk to prove that the proceedings have been conducted in a proper 
manner. A witness should also, he thinks, be called, when the prisoner 
has not signed the statement, to prove its identity, and that the accused 
assented to it. The Magistrate's certificate supplies this proof in India; 
but if the statement of the accused person have not been recorded as 
the law requires, evidence must be taken that the prisoner duly made 
such statement. lie further thinks that it should appear on the face 
of the document, that it was taken while the prisoner was under 
examination on a charge of felony or misdemeanour. The exam- 
ination is evidence on its mere production, unless it cau be 
shown that the signature of the Justice is a forgery. No evidence 
would be admissible to vary or contradict the statements contained 
in the document Parol evidence, however, might be admissible 
of anything said by the accused before the time df his examina- 
tion. Mr. Taylor expresses a strong opinion that though the principle, 
that a writing cannot be varied or contradicted by pare' testimony, 
rnay apply to the body of the examination, it should not extend to 
the mere formal heading or conclusion of the examination, that the 
presumption, omnia rite esse acta, cannot in this more than in any 
other case be conclusive, and that parol evidence might, therefore, be 
admitted to show that the requisitions of the statute were not attend- 
ed to . 6 Where from any cause the statutory examination of the 
prisoner is rejected for informality, it may yet be used to refresh the 
memory of a witness, and what the prisoner said may be proved iu the 
usual way. • 

Mr. Roscoe thus sums up the authorities under English Law : “Upon 
the whole it seems perfectly clear that what is said by a prisoner at any 

1 In India it must bo conformable to what he declares to be the truth (Section 346, 
Code of Criminal Procedure, Act. X of 1872, ante, p. 535). 

* Shown or read to him in India ^ idem ). 

* In India, the accused person shall sign or attest by his mark such record 
(idem). 

* So also in India, and the Magistrate must, moreover, certify that it was taken 
in his presence and in his hearing, and contains accurately the whole of the statement 
made by the accused pe tson . 

* So also in India; but if the provisions of the law have not been fully complied 
with, evidence must be taken that the prisoner duly made the statement recorded 
(Section 3^6, ante, p. 635). 

* See Illustration («) Section 121, ante, page 428, See also ante , page 301. 

w 3 
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tiire during the preliminary inquiry before a Magistrate previous to the 
final examination^ is evidence, which must be proved in the usual way by 
a person who heard it or by a memorandum acknowledged by the pri- 
soner. As to the statement made at the final examination , when the pri- 
soner is called upon, if it is returned in a form, which is available under 
the Statute, that return is the only evidence of it, exclusive of all parol 
testimony. If, from some defect or informality, this return is not 
available, then what is said by the prisoner on this occasion may be 
proved in the usual way.” 1 

Where the examination purports to have been taken on oath it will 
be inadmissible. A statement mado on oath, 
oath^ 088 * 1011 maile 011 it is contended, is not voluntary. “ The rule 

excluding sworn confessions seems strictly 
confined at Common Law,” says Mr. Taylor, “ to the case of a state- 
ment made by the party upon oath, while a prisoner under examina- 
tion respecting the criminal charge. 2 It is true that one or two deci- 
sions by Mr. Baron Gurney might be cited, which seem to extend the rule 
somewhat further, and to render inadmissible confessions made on oath 
to Magistrates or Coroners by parties who, after being examined as 
witnesses, have themselves been committed for trial ; but the autho- 
rity of these decisions has been much shaken by subsequent cases, and 
they cannot now be safely relied upon as law.” (§ 820.) The con- 
fession of a prisoner made on oath in another enquiry is, however, 
clearly admissible in evidence under English Law. The distinction 
between English and Indian law as to answering criminating ques- 
tions must, however, be borne in mind in applying this doctrine to 
India. Where the witness was compelled to answer, the confession 
would be clearly inadmissible under Section 132 of the Evidence Act, 
except on a prosecution for giving false evidences by such answer (see 
pag£s 445, 484 ante). Where the statement was made without any objec- 
tion, it might, perhaps, be admissible. If a confessing prisoner were by 
mistake examined as a witness, English Law would reject the confession. 
No caution being required by Indian Law, the absence of a caution 
could not render it inadmissible ; but, as Section 345 distinctly forbids 
the administering of an oath or affirmation, the confession would 
doubtless be for this reason inadmissible, where an oath or affirmation 
had been administered. Where a pardon tendered to a prisoner under 
the provisions of Sections 347 and 348 of the Code of Criminal Pro- 
cedure, Act X of 1862, has been withdrawn on the ground that the 


1 Criminal evidence , page 58. 

* In India no oath or affirmation is to be administered to the accused person 
(Section 815 ol the Code of Criminal Procedure, Act X of 1872). 
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person, who accepted such oiler has not conformed to the conditions 
on which it was tendered, a statement made by such person, while 
under promise of pardon, may be pitt in evidence against him. (See 
Section 349 of the*Code of Criminal Procedure). 

With respect to the effect of a judicial confession , if made in the 
preliminary examinations taken in writing by 
Jgf of judicial con- the* Magistrate pursuant to the law/ or if 
made in open Court in the form of a plea of 
guilty to an indictment, being made under the protecting caution and 
supervision of the Judge, it is sufficient by itself to support a conviction, 
though followed by a sentence of death. (Taylor, § 792; Archbold, 
page 206.) Under tlie New York Criminal Code, corroboration is 
required. Section 237 of the Code of Criminal Procedure clearly enacts 
that at a trial before the Court of Session, a prisoner may be convicted 
on a plea of guilty. There is no similar provision applicable to * trials 
of warrant cases' by Magistrates ; nor does the law expressly lay down 
that a conviction at the Sessions on a confession made before, and duly 
recorded by, a committing Magistrate shall be valid. In the case of 
The Queen v. Petta Ghazi , All Ilossein and Wazudin (IV W. R. 
Crim. Rul. 19), 44 the only direct evidence against the prisoners was 
tlieir confession to the Deputy Magistrate,” and the conviction was 
upheld by the Calcutta High Court, although the body of the murdered 
man was not found. The published report does not show if there 
was any indirect evidence of a corroborative nature. In the case of 
The Queen v. Peter Ram Thappa (III W. It. Crim. Rul. II), there 
was corroborative evidence in addition to the confession made before 
the committing Magistrate. In the case of The Queen v. R unjit Santa l 
(VI W. It. Crim. Rul. 73), it was, however, clearly laid down by the 
Calcutta High Court that 44 if there are no grounds for questioning 
the statement made before the committing Magistrate, either as regards 
the manner of recording it or as to the facts stated in it, the prisoner 
con be convicted on that statement, without other corroborative evidence." 
See also The Queen v. Bhattan Bhajwan , XII W. R. Crim. Rul. 49, 
where the prisoner denied the confession before the Court of Session. 

In the case of The Queen v. Kodai Kahur and others (V W. R. 
Crim. Rul. 6), the following remarks were made by the Calcutta High 
Court: — 44 The confessions before the Magistrate cannot be said to 
have been made in answer to any specific charge; they seem to have 
been taken weeks before any formal charge was regularly preferred 
before the Magistrate, and before the witnesses were sent in, and can at 
best only be considered admissions made in the presence of a 


1 As to Summons cases , see Section 206 of the Code of Criminal Procedure, Act 
X of 1872. 
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Magistrate, and admissible in evidence under Section 149 1 of the 
Criminal Procedure Code. Confessions are so often in this country 
obtained by undue influence that, in order to give weight to those 
recorded under Section 149, 1 we think that there Should always be 
made a judicial record of the special circumstances under which 
such confessions were received hy the Magistrate , showing in whose 
custody the prisoners were, and how far they were free agents. 1 ’ 
See now Section 122 of the Code of Criminal Procedure. An 
admission of guilt, fairly made after due warning, is not, however, 
inadmissible , simply because, at the time it was made, no formal accusa- 
tion had been made against the party making it. ( The Queen v. Ram 
Charan Chamar and others , IV W. K. Crim. Rul. 10.) 

The Calcutta High Court on its Original Side (Phear, J.) at the 
April Sessions of 1865, refused to admit ns 

Must European British- evidence, on the trial of a European British- 
born subjects be warned r \ ...... 

born subject , the answers given to the inter- 
rogations put to him by a Magistrate and Justice of the Peace in the 
Mofussil during the preliminary inquiry before commitment, on the 
ground that it (Kd not appear that he had been duly warned . This 
decision was, however, overruled in the case of The Queen v. Nabadwip 
Chandra Goswami and another (I B. L. Rep. Orig. Crim. 15), where 
the law relating to confessions was carefully argued and considered. 
Section 87 of the Code of Criminal Procedure, Act X of 1872, has 
now removed all doubt ou the subject. See ante , Note (1) to page 544, 
and Section 193 of the Code of Criminal Procedure, ante page 533. 

It remains to make a few remarks applicable to confessions generally. 

And first, a confession is evidence only 

Remarks applicable to against the person making it, and cannot be 
confessions generally. _ ... .. * n 

used against his accomplices. A confession ot 
the theft by a person charged with stealing certain goods, was held no 
evidence of this fact against auother person charged with receiving 
them. (See Roscoe, page 49 : Archbold, p3ge 207 : Taylor, §§ 795, 804 : 
and The Queen v. Kalichurn Lohdr and others , VI W. II. Crim. Rul. 84.) 
Section 30 of the Evidence Act (ante, page 103) constitutes an important 
exception to the rule, when more person than one are being tried jointly 
for the same offence * The admission, of an agent is no evidence 


1 Section 149 of the old Code of Criminal Procedure correspond with Section 
26 of the new Evidence Act. 

9 A’s confession is evidence against B, if A and B are tried jointly ; but not 
if A and B are tried separately. In the latter case they cftiild not confront each 
other, nor could B have an opportunity of making in A’s presence any statement 
which might go far to neutralize the effect of A’ a confession. See the effect of 
this section discussed in the case of the Queen v. Mohesh Biswass and others , 
XIX W. R M Crim. Rul., 23. 
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against bis principal, as it sometimes is in civil cases. No person is cri- 
minally responsible for the acts of bis servants or agents, unless a 
criminal design be brought home to him. “ The rute thus generally laid 
down is open to an Apparent exception,” says Mr. Taylor, “in the case of 
the proprietor of a newspaper, who is, prima facie , criminally respon- 
sible for any libel it contains, though inserted by his agent or ser- 
vant without his knowledge.'* But Lord Tenterden considered this 
case as falling strictly within the principle of the rule: for “surely,” 
said he, “a person who derives profit from and furnishes means for carry- 
ing on the concern, and entrusts the conduct of the publication to one 
whom he selects and in whom he confides, may be said to cause to be 
published what actually appears, and ought to be answerable, though 
you cannot show that he was individually concerned in the particular 
publication.” Yet evci^ here the defendant may prove, if he can, that 
the publication was made by bis servant without his authority, consent, 
or knowledge, and that it did not arise from want of due care or cau- 
tion on his part. (Taylor, § 89,7.) 

The whole of a confession must be taken together. “ The whole of 
what the prisoner said on the subject,” says Mr. Taylur, “at the time 
of making the confession, should be taken together. This rule is the 

dictate of reason as well of humanity But 

if, after the entire statement of the prisoner has bean given in evidence, 
the prosecutor can contradict any part of it, he is at liberty to do so ; 
and then the whole testimony is left to the jury for their consideration, 
precisely as in other cases where one part of the evidence is contradic- 
tory to another. Even without such contradiction it is not to be sup- 
posed that all the parts of a confession are entitled to equal credit. 
The jury may believe that part which charges the prisoner and reject 
that which is in his favour, if they see sufficient grounds for so doing. 
(Taylor, § 7 95. See also Roscoe, page 51, and Archbold, page 207.) 
The general rule, that the whole of a confession must be taken toge- 
ther, has been followed by tlife Calcutta High Court in the case of the 
Queen v. Chokii Khan and other , V. VV. K. Grim. Kul. 70: the Queen v. 
Bishu Manji IX W. R. Crim. Rul. 16: the Queen v. Sheikh Budhu y VIII 
W. 11. Crim. Rul. 38, and in other cases. If a jury may believe one 
part of a confession and disbelieve another part, there is no good reason 
why a judicial functionary, who discharges the duties of both Judge and 
jury, should not do so likewise. It may be remarked that in the case 
of a Judge sitting with a jury, though the effect ot the confession once 
admitted is a question solely for the jury, the Judge must first decide 
as to* its admissibility (see Section 256 of the Code of Criiniuol Pro- 
cedure, Act X of 1872). 





